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BUTTON V. HOFFMAN. 

(Supreme Court of Wisconsin, 1884. 61 Wis. 20, 20 N. W. 667, 60 Am. Rep. 131.) 

Appeal from the Circuit Court for Jackson County. 

Replevin. The defendant ap pealed froni^ judgment in favor of 
the plaintiff . 

Orton, J. T liisis an action of replevi n in which the title of the 
plaintiff to the property was put in issue by the answer. 

In his instructions to the jury the learned judge of the circuit court 
said : "I think the testimony is that the plaintiff had the title to thf 
property ?^ The evidence of the plaintiff's title was that the property 
belonged to a corporation known as "The Hayden & Smith Manufac- 
turing Company," a nd that h e purchas ed and becam e_the sole, owner 
of all o f the capit al stock o T said corporation^ ST the plaintiff in his 
testimony^expressed it, "I bought all the stock. I own all the stock 
now. I became the absolute owner of the mill. It belonged at that 
time to the company, and I am the company." There was no other * 
evidence of the condition of tlie corporation at the time. Is this suffi - h,^^( 
cient evidence of the plaintiff's title? W^ think not. The learned 
counsel of the respondent in his orief says : *'The property had former- 
ly belonged to the Hayden & Smith Manufacturing Company, but the 
respondent had purchased and become the owner of all the stock of the 
company, and thus became its sole owner." 

From the very nature of a private corporation, or, indeed, of any. 
corporation^ the stockholders, are not the private and joint owners of 
it spropertv . The corporation is the real, though artificial, person sub- 
slituted for the natural persons who procured its creation and have 
pecuniary interests in it, in which all its property is vested, and by 

^ For discussion of principles, see Clark on Corp. (3d Ed.) H 1-3. 
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a OP THE NATURE OF A CORPORATION 

which it IS controlled, managed and disposed of. It must purchase, 
hold, grant, sell and convey the corporate property, and do business, 
sue and be sued, plead and be impleaded, for corporate purposes, by 
its corporate name. The corporation must do its business in a certain 
way, and by its regularly appointed officers and agents, whose acts are 
those of the corporation only as they are within the powers and pur- 
poses of the corporation. In an ordinary co-partnership the members 
of it act as natural persons and as agents for each other, and with un- 
limited liability. But not so . with a corporation ; its members, as natu- 
r al per sons, are merged in ffircorpbr ate"^ identih^. Ang. & A. on Corp. 
§§ 40, 457100, 551, 595. A share of the capital stock of a corporation 
is defined to be a right to partake, according to the amount subscribed, 
of the surplus profits obtained from the use and disposal of the capital 
stock of the company to those purposes for which the company is con- 
stituted. Id., sec. 557. The corp oration is the trustee for the manage- 
ment of the property, and the stockhold e rs are t he mer e cestuis que 
trust. Gray v. Portland Bank, 3 Mass. 365, 3 Am. Dec. 156; Eidman 
V. Bowman, 58 111. 444, 11 Am. Rep. 90, 4 Am. Corp. Cas. 350. The 
right of alienation or assignment of the property is in the corporation 
alone, and this right is not affected by making the stockholders in- 
dividually liable for the corporate debts. Ang. & A. on Corp. § 191 ; 
Pope V. Brandon, 2 Stewart (Ala.) 401, 20 Am. Dec. 49; Whitwell v. 
Warner, 20 Vt. 444. The property of the corporation is the mere in- 
strument whereby the stock is made to produce the profits, which are 
the dividends to be declared from time to time by corporate authority 
for the benefit of the stockholders, while the property itself, which 
produces them, continues to belong to the corporation. Bradley v. 
Holdsworth, 3 Mees. & W. 422 ; Waltham Bank v. Waltham, 10 Mete. 
(Mass.) 334; Tippets v. Walker, 4 Mass. 595. The corp oration holds 
i ts pr operty_onjy for the purposes for which it was permitted to ac- 
quire it, and even Qie corporation cannot divert it from such use, and 
a shar eholder has no legal right to it, or the profits arising theref roni, 
until aTawful division is made by the directors or other proper officers 
oTtETcorporation, or by judicial determination. Ang. & A. on Corp. 
§.§"160, 190, 55-7; Hyatt v. Allen, 56 N. Y. 553, 15 Am. Rep, 449, 4 
Am. Corp. Cas. 624. A^conveyance of all the capital stock to a pur- 
chaser gives to such^2yrchaser only ah equitable interest in the prop- 
\ iCt I ^^^y ^^ carry on. business under the act of incorporation and in the cor- 
^ pirate name, and'the corporation is still the legal owner of the same. 
Wilde V. Jenkins, 4 Paige (N. Y.) 481. A legal distribution of the* 

J property after a dissolution of the corporation and settlement of its 
V V' ^. • I affairs, is the inception of any title of a stockholder to it, although he 

\ be the sole stockholder. Ang. & A. on Corp. § 779a. 

These general principles sufficiently establish the doctrine that the 
owner of all the capital stock of a corporation does not therefore own 
its property, or any of it, and does not himself become the corporation, 
as a natural person, to own its property and do its business in his own 
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name. While the corporation exists he is a mere stockholder of it. and ^iM-^, 
nothing else . The consequences of a violation ot these principles 
would be that the stockholders would be the private and joint owners 
of the corporate property, and they could assume the powers of the 
corporation, and supersede its functions in its use and disposition for 
their own benefit without personal liability, and thus destroy the cor- 
poration, terminate its business, and defraud its creditors. The stock- 
holders would be the owners of the property, and, at the same time, it 
would belong to the corporation. One stockholder owning the whole 
capital stock, could, of course, do what several stockholders could law- 
fully do. It is said in Utica v. Churchill, 33 N. Y. 161, ' 'the inte rest 
oi a stockholder is o f ajcollateral_natu,rej anjd is not the interest pf jap 
owner ;" and in Hyatt v. Allen, supra, that "a shareholder in a corpo- 
ration has no legal title to its property or profits until a division is 
made." In Winona & St. P. R. R. Co. v. St. P. & S." C. R. R. Co., 23 
Minn. 359, it is held that the corporation is still the absolute owner, 
and vested with the legal title of the property, and the real party in 
interest, although another party has become the owner of the sole 
beneficial interest in its rights, property and immunities. In Baldwin 
V. Canfield, 26 Mfnn. 43, 1 N. W. 261, 276, i t jgaaJxeld that the so le 
owner of the stock did not own the land of the corporation so as to 
convey the same . In Bartlett v. Brickett, 14 Allen (Mass.) 62, an ac- 
tion ot replevm was brought by A, B, and C, as the "Trustees of the 
Ministerid Fund in the North Parish in Haverhill," which was the cor- 
porate name. In portions of the writ the plaintiffs were referred to as 
"the said trustees" and "the said plaintiffs." In the bond, "A, B, and 
C, trustees as aforesaid," became bound, and the officer, in his return, 
certified that he had taken a bond "from the within-named A, B, and 
C," and the property was receipted by "A, B, and C, plaintiffs." It 
was held that the action was not by the corporation, as it should have 
been, and judgment was rendered for the defendant. It is said in Van 
Allen V. Assessors, 3 Wall. 584, 18 L. Ed. 229, "the corporation is the 
legal owner of all the property of the bank, both real and personal." 
In Wilde v. Jenkins, supra, where a co-partnetship bought all the prop- 
erty and effects, together with the franchises, of a corporation, and 
elected themselves trustees of the corporation, it was held that the cor- 
poration was not dissolved, and that the legal title to the real and per- 
sonal property was still in the corporation for their benefit. In Mickles 
V. R. C. Bank, 11 Paige (N. Y.) 118, 42 Am. Dec. 103, it was held that, • 
although a corporation was deemed to have surrendered its charter 
for a nonuser, it was not dissolved, and would not be until its dissolu- 
tion was judicially declared, and that until then its property could be 
taken and sold by its judgment creditors. In Bennett v. Am. Art 
Union, 5 Sandf . (N. Y.) 614, it was held that, "as a general rule, tlie 
whole title, legal and equitable (to its property), is vested in the cor- 
poration itself," and that the individual members have no other or 
greater interest in it than is expressly given to them by the charter^ 
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and the prayer of the complainant^ as a shareholder in the Art Union, 
for an injunction against a certain disposition of its property, was de- 
nied, because he had no interest in it. See, also, Goodwin v. Hardy, 57 
Me. 143, 99 Am. Dec. 758. 

It is true that none of the above cases are precisely parallel with the 
present case inTacts,J 5uFTEey_ are sufficiently analogous to be authority 
upon the_principle that the plamtiffj as the sole stockholder of the cqr- 
p i>f po^ration^'s not theTe^j pwngr.of its property;. He mav have an equi - 
/ ^^ "^ table interesFm it, but in this action he must show a legal title to the 
property in himself m ord er to recover , and he has shown that such 
^^tl^js i" ano ther pprg nn Timp V. Dockham,~32 "Wis. 146; Sensen- 
brenner v. Mathews, 48 Wis. 250, 3 N. W. 599, 33 Am. Rep. 809. In 
analogy to the above principle it was held in Murphy v. Hanrahan, 50 
Wis. 485, 7 N. W. 436, that the sole heirs of an estate did not have 
such a legal title to a promissory note given to their father as would 
entitle them to sue the maker upon it, because the title to it was in the 
administrator, and they could obtain the title only by administration 
and distribution according to law. The heirs in that case certainly had 
as much equitable interest in that note as this plaintiff has in the prop- 
erty in controversy. The want of t itle to the property^ being fatal to 
t he plai ntiff'sjrecoye ry in the action between the present parties, other 
I \-4j alleged errors will not be considered. 

The judgment of the circuit court is reversed and the cause remand- 
ed for a new trial. 
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MOORE & HANDLEY HARDWARE CO. v. TOWERS HARD- 
WARE CO. 

(Supreme Court of Alabama, 1888. 87 Ala. 206, 6 South. 41, 13 Am. St. 

Rep. 23.) 

Appeal from the Chancery Court of Jefferson. 

Heard before Hon. Thomas Cobbs. 

T3ie_J>ill in thjs_case was filed on the 3d December, 1888, by thp 
Towers. Hardware Company^ a private corporation, against the Moor? 
& Handley Hardware Company, another private corporation; and 
sought an injunction to restrain the defendant from selling "plow-stocks 
andjplow-blades," in vio lation oi_^ contract made between the com- 
plainant _and^a]partnership doing business under the name of Moore, 
Moore & Handley, which was composed of James D. Moore, Benj.F. 
MoorCj and William A. Handley, who, as the bill alleged, afterward 
formed the defendant corporation. The complainant was incorporat- 
ed,"" tinder the general statutes, on the 1st February, 1887, and the 
defendant on the 12th March, 1888; each having its principal place of 
business in Birmingham, and selling hardware throughout the northern 
counties of the state, mostly on orders effected through their traveling 
salesmen. The partnership of Moore, Moore & Handley had been 
engaged in the same business, and on the 27th May, 1887, they sold 
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out their entire stock of plow-stocks and plow-blades, at the price of 
$728 paid in cash, to the complainant; signing an agreement, which 
was written at the foot of the memorandum, or bill of sale, in these 
words: " In co nsideration of above sale, we agree not to handle any 
more plow-stocks or pl ow-blades, except railroad plows." The bill 
alleged that the price paid was about $100 more than the market value 
of the articles, and that complainant was induced to make said pur- 
chase "solely by said written promise and undertaking of said Moore, 
Moore & Handley." By the terms of defendant's articles of incorpo- 
ration, its capital stock was $100,000, of which Said partners each sub- 
scribed $25,000, and one Thos. P. Wimberly $25,000; but the bill 
alleged that, "if said Wimberly ever really had any interest in said 
corporation, or the capital stock thereof, by virtue of having paid any- 
thing on his subscription, he no longer has any interest therein, nor has 
had since before (to wit) August 8th, 1888 ;" also, on information and 
belief, that said Moores and Handley "are the sole owners of the capi- 
tal stock of said corporation, and have been since August 10th, 1888," 
J. D. Moore being president, Handley vice-president, and B. P. Moore 
secretary, ever since its organization ; ^^t the defendant corporation 
was organized for the purpose of carrying on .the jSrUnfi.busiufiSS whicji 
thej)artner'sliip had carried on; that. its r^p^^^l .^tftck *'wari i>aH fof 
wholly and entirely in the stock of goods and asset§ pf.said.partner- 
shig;' tfiat It ^^ succeeded to al l the property rights aild»a§§ets.of said 
partnership, as well as all the liabilities theireoi;" that said defendant 
corporation is none other than said J. D. Moore, B. F. Moore and Wm. 
A. Handley, who constituted said partnership, and now constitute said 
corporation. "Your orator cannot say whether or not said Moores and 
Handley organized said corporation for the purpose of evading the 
force and effect of their said agreement with your orator, but does say 
and charge that the effect of their doing so would be to perpetrate a 
fraud on your orator, if they should be allowed to handle plow-blades 
and plow-stocks ; that the defendant's business, as now conducted, is 
identically the same as that conducted by the said Moores and Handley, 
is conducted by the same persons, and in substantially the same man- 
ner as before, and that the only change in fact has been in the name of 
the concern. And your orator alleges that said Moores and Handley, 
i n making sa id agreement with your orator, thereby meant and in- 
te nged, and sucK wa s yourorator^s intention, that they would not agaiji 
e nfeipejn sell i n g or handling plow-blades qt plow-stocks in connection 
wi m th eir saidTbusiness in the city of Birminghamj^ sp long as yoiir 
orator was engaged in the. like husiu€iS5u" 

T he defendant answered th e bill, admitting its allegations as to the 
contract between the complainant and Moore, Moore & Handley, and 
the nature of the business carried on by the several parties ; ^sj^^ing 
t hat ita ssnm H or in anv m anner .became liable .f or*.Jhe obligations^ of 
said partnership, or of its individual partners, or that it acquired any 
interest in the outst anding notes and accounts due to said partnership. 
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or the real estate owned by the partners, which was more than suffi- 
cient to pay all their outstanding debts and liabilities; alleging that 
Wimberly owned a one-fourth interest in the corporation at its or- 
ganization, and for some time acted as its treasurer, but admitting tha t 
t he Moores a nd Handley had since bought out his interest insisting 
t\ t hat said^ contract" was" illegal and void, because in restraint of trade , 

^^AJtif and, if valid, was not binding on the defendant and demurring to the 
kUUJ^ bin for ^Want of equity. 

-* T ^v\ ^^^^^ answer filed, the defendant submitted a motion to dissolve the 
r{vC*WU#^^p^j^j^ injunction, and to dismiss the bill, an ^ this ^ppeal is taken 
from the decree of .tUc ^chancellor overruling, and refusing these jup- 
tions. 

McCi.Ei.LAN, J.* The equity of the bill, so far as the injunction 
is concerned, and the sufficiency of those of its allegations which are not 
denied by the answer to sustain the injunction, depend primarily on 
two questions: Firsts whether the contract relied on is void, as . being 
, in unreasonabl e^restraint ol tradei and^ second, whether a neggii^e 
\fy^ undertak in g enter ed int o by p ersons who subsequently organize^ anjl 
, ^ for the time constitute, a corporation for the prosecution of the busi- 
"»* ness with^ respect to which the contract was made, can be enforced by 

^ iriumction against the corporation. * * * 

2. The general doctrine is well established, and obtains both at law 
and in equity, that a corporation is a distinct entity, to be considered 
separate and apart from the .individuals who compose it, and is not 
to be affected by the personal rights, obligations and transactions of its 
stockholders; and this, whether said rights accrued, or obligations 
were incurred, before or subsequent to incorporation. 1 Mor. Priv. 
Corp., §§ 227-234, 547-540 ; Morrison v. Gold Mt. G. M. Co., 52 Cal. 
309; Hawkins v. Mansfield G. M. Co., 52 Cal. 515 ; Gent v. M. & Mut. 
Insurance Co., 107 111. 658; Caledonian R. Co. v. Helensburgh, 2 
Macg. 391 ; Penn Mat. Co. v. Hapgood, 141 Mass. 147, 7 N. E. 22. 

There is a class of contracts, however, which are entered into be- 
tween the promoters or prospectors of a contemplated corporation and 
third persons, on the faith of the corporation, intended to inure to its 
benefit, and which in point of fact do inure to its benefit, on which the 
corporation will be charged, even on the absence of an express prom- 
ise to perform, or ratification on the part of the company after it is in 
esse ; on "the familiar principle, that one who accepts the benefit of a 
contract, which another volunteers to perform in his name, and on his 
behalf, is bound to take the burden with the benefit." Redf . R. R. (5th 
Ed.) 18; Edwards v. Grand June. R., 1 M. & Cr. 650; Stanley v. Bir- 
kenhead R., 9 Sim. 264; Little Rock & F. S. R. Co. v. Perry, 37 Ark. 
164 ; Perry v. Little Rock & F. S. R. Co., 44 Ark. 383 ; Bommer v. 
Am. Spiral Co., 81 N. Y. 468. 

Aiid_in_those cases where "associates combine together to create a 
paper corporation, to cover a partnership or joint venture, and where" 

s A portion of the opinion is omitted. 
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llie^^stackholders are partners in intention/' and have resorted, taibe , ,. 

fiction nf Reoarate corporate entity t9 f re_e themselyes JrQjD .isiivLdus^l V^ f,.,^ 
obli£;atiQns which had attacH eS'to'^them. with_res£S£t..tO the hqsinfig g ^^ ^ 
t fiey propose to carry on, prior to the orga nization of the fflmpany. /<^^ 
courts QJ ^qyityi when the ends of justice require it, will disregard agd 
look beyond the fiction oT^ orporate jentit^ and hold the cprpoiatioQjtP 
a discharge of the liabiHtie's restin^^jpn Its., members ; and this may be 
done, although some of the shareholders had not originally incurred 
the obligation sought to be enforced, provided they had notice of it be- 
fore entering the corporation, and participated in the effect to avoid it. 
Davis Imp. Wrought Iron W. W. Co. v. Davis Wrought Iron W. Co. 
(C. C.) 20 Fed. 700; Beal v. Chase, 31 Mich. 490, 495, 532. 

The contract of Moore, Moore & Handley, sought to be enforced 
against the Moore and Handley Hardware Company, was not an un- 
dertaking between promoters of the company and third parties, nor 
made on the faith of the corporation, nor intended to inure to its bene- 
fit, nor did it inure, in point of fact, to the benefit of the corporation. 
It is not of that class of contracts which courts enforce against cor- 
porations, on the ground that they were made in the corporate name by 
anticipation, and that the corporation received and accepted the bene- 
fits resulting from them. 

Ther e is no alle gation of fraud made against the goxporation, or its 
s hareho lders, and the implication of the fraudulent eflFect of the cor- 
porate action co mplained of is denied. Itj§_not shpwn that this is a 
mere "paper corporation," to cover a joint venture, in which the cor- 
porators are" partners in intention, and have resorted to this form for the 
purpose oT evadi ng and avoiding obligations which they had taken .t^p- 
on themselyes as]'indivicIualS| or for the purpose of evading the prom- 
ise relied'on here. If these things had appeared in the case, we should 
not hesitate to hold the corporation answerable for the individual ob- ^ 
ligation. But, in the absenc e of fraud, "no authorities have gone th^e / 
len^ of holding that any contr act made with individuals^ ex(;lusiyely ^^^^v 
upon individual credit, w ill become the contract of any, future cpr- ^^^^ 
por ation that mav be form ed, for the more convenient manajgement f^^ 

an d use of t h^ ^)enefits qi it." Little Rock & F. S. R. Co. Cases, supra. ' 

rf the case of Beal v. Chase, supra, goes beyond this doctrine, we 
cannot indorse it. We do not think it does. In that case, the corpora- 
tion had been formed for the purpose of violating a contract not to en- 
gage in a certain business. All the corporators were held to have par- 
ticipated in this purpose. The business was to be conducted by the 
corporation, in connection with the promisor in his individual capacity. 
He had an interest in it, both, individually and as the principal share- 
holder of the company; and the court enjoined the corporation, not 
generally, but from carrying on the business with or for the individual 
contracting party. To put the case at bar in line with that case, it 
would have to appear, not only that the corporators organized for the 
purpose, and with the intention of evading their contract, through the 
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separate entity of corporate existence, but also that they reserved an 
interest in the business distinct from their interests as stockholders. 
None of these facts are shown. The effect of allowing the inj unction 



i n th is case to continue, would necessarily be to hold all future Ihare- 
hol3ers m iKe corporation to the performance of a contract whigji 
neTther^ they nor the corporation had ever entered into, and of which 
they may not even have had notice. Such a result could only be jus- 
tified on the ground of bad faith in the creation of the company. To 
thus hamper a bona fide corporation, would be inequitable, and have 
the effect of establishing a doctrine fraught with much danger to cor- 
porate rights, powers and property. 

The allegations going to show a ratification, by the corporation, of 
this contract of Moore, Moore & Handley, are denied by the answer, 
and hence cannot be considered in passing on the decree overruling 
the motion to dissolve the injunction. Those allegations of the bill 
which are not denied, were not sufficient to authorize a continuance of 
the injunction, and the decree on that point was erroneous, and is re- 
versed. 

The contract relied on here is such a one as the respondent corpo- 
ration could have made under its charter. It is, therefore, one which, 
being already in existence between complainant and the individuals 
composing the defendant company, the corporation had the power to 
ratify and adopt. The bill, in our judgment, sufficiently avers such 
ratification or adoption. These allegations give equity to the bill, and 
the decree overruling the demurrer is affirmed. 

The cause will be remanded, with instructions to the chancellor tg 
d^solve the injunction, unless the complainant amends its bill so as 
^ to entitle it to a continuance of the writ, under the principles we have 
aririQuncsdt Reversed and remanded. 

. v.^^CONTINENTAL TYRE & RUBBER CO., Limited, 

V. DAIMLER CO., Limited. 

(Court of Appeal. [1915] 1 K. B. 893.) 

Lord Reading, C. J.* These two actions are brought for the pur- 
pose of determining whether during the war payment of a debt can be 
enforced by a company of which all the shareholders and directors are 
alien enemies. In the first action Scrutton, J., affirmed the order of 
the Master giving leave to sign final judgment under Order XIV. In 
the second, the action was tried before Lush, J., who decided in favour 
of the plaintiff company. The present appeals are against both judg- 
ments and by consent were heard together. They have been ably and 
elaborately argued and raise points of considerable importance. 

The plaintiffs are a limited liability company incorporated under the 

s The statement of facts and portions of the opinions of Beading, G. J., 
and Buckley, L. J., are omitted. 
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Companies Acts. They carry on bu siness in London at the registered 
office of the co mpany and have a number oT agencies throughout the 
i Jnited Kingdom ". T he commny wa s formed in_19d5 with a capital of 
ilO,000., increased in 1908 to £2D,0b6., to Jrade ia. motor car tyres 
nmd e in Germany by a company Jncorporated under Gcmian law. The 
German company formed a number of subsidiary companies in vari- a 
ous p arts_ ^t th e world for The sale pf tbe3C. tyre;^. The pl aintiff cpm- I/mJ^ 
pan y was form ed for tfie pu rpose of selling such tyre^. in the .Unit€.d 
Kingdom. Xt the date of the "wnF tEe German company held 23,398 
shares in the plaintiff company, and the remaining shares (except one) 
are now held by subjects of th^ German Empire residing in Germany. 
The one share is registered in the name of the secretary of the com- 
pany,' who^as Bom In Germany, resided in London, and in January^ 
1^10, became afnaturalized subject of the Crown. The directors are 
subjects of the German Empire and are resident in Germany. The 
business is managed according to the evidence of the secretary by two 
managers and himself, all three being resident in this country. 

In the first case the plaintiff company is the drawer and holder of ^h ^ 
bills accepted by th e defendants Tor goods" supplied before the declara- ^"(r-^/ 
tion of war . The bills m atured for^payment and were presented aft- 
er the declaration of war. In^e second case the plaintiffs' claim is 
for a balance of account for goods supplied before the war. It is ad- 
mitted by both defendants (exce pt as to a small ambunt in the second 
action^ thatHje 'gooJs Have been delivered and that payment for them /tvjL/ 
is due, LuFboth de fendants liave'resisted payment on the ground that 
m the circumstances above stated the plaintiff company was not en- 
titled to receive and could not enforce payment of the debt. The ap- 
pellants contend that the plamtiff company must be regarded as an 
alien enemy notwithstanding that it is a limited liability company, and 
that as commercial intercourse between persons under the protection 
of the Crown and person s who are alien enemies is illegal, payment to 
the plajntiff ^compa ny m ust be illegal. They further contend that the 
Court should look at tfie" substance and not the technicalities of the 
matter. If the j lain tiff com pany is to be regarded as an alien enemy, 
the payment would be illegal under the common law and also under 
paragraph 5 , sub- par agraph 1, of the Royal Proclamation relating to 
Ijadin g^witBTtHe E lnemy "issued on September 9, 1914, which forbids 
payment to or for the benefit of an alien enemy, and is a Proclamation 
in force within section 1, sub-sec. 2, of the Trading with the Enemy 
Act, 1914. The appellants further contend that the directors, having 
become alien enemies at the outbreak of the war, ceased to be direc- 
tors of the company, and that as no other directors had been appoint- 
ed no authority had been or could be given to bring these actions. 
These contentions require careful consideration. 

It cannot be disputed that the plaintiff company is an entity created 
by statute. It is a company incorporated under the Companies Acts 
and therefSre is a thing brought into existence by virtue of statutory 
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enactment. At the outbreak of war it was carrying on business in the 
United Kingdom ; it had contracted to supply goods, it delivered them, 
and until the outbreak of the war it was admittedly entitled to receive 
payment at the due dates. Has the character of the company changed 
because on the outbreak of war all the shareholders and directors re- 
sided in an enemy country and therefore became alien enemies ? Ad- 
mittedly it was an English company b efo re th ej^ar. An Eneflish com - 
pany ca nnot^bvreason of these facts^cease.to be an English comgany. 
It remains anHEngRsfrcompany regardless of the residence of its 
shareholders or directors either before or after the declaration of war. 
Indeed it was not argued by Mr. Gore-Browne that the company ceas- 
ed to be entity created under English law, but it was argued that the 
la w in time of war and in reference to tradmg with the enemy should 
swee p aside th is "technicaTity"*'" as the entity was described and should 
treat the c£m£anynpt_as, §11. English cpmpany but as a German com - 
pany and therefore as an alien enemy. If the creation and existence 
of the company could be treated as a mere technicality, there would be 
considerable force in this argument. It is undoubtedly the policy of 
the law as administered in our courts of justice to regard substance 
and to disregard form. Justice should not be hindei^ed by mere tech- 
nicality, but substance must not be treated as form or swept aside as 
technicality because that course might appear convenient in a particu- 
lar case. The fallacy of the appellants* contention lies in the sugges- 
tion that the entity created by statute is pr can be treated during the 
war as a mere form or technicality by reason of the enemy character 
of its shareholders and directors. A company formed and registered 
under the Companies Acts has a real existence with rights and liabili- 
ties as a separate legal entity. It is a different person altogether from 
the subscribers to the memorandum or the shareholders on the register 
(per Lord Macnaghten in Salomon v. Salomon & Co., [1897] A. C. 22, 
at p. 51). It cannot be technically an English company and substan- 
tially a German company except by the use of inaccurate and mislead- 
ing language. Once it is validly constituted as an English company it 
is an artificial creation of the Legislature and it retains its existence 
for all intents and purposes. It is a living thing with a separate exist- 
ence which cannot be swept aside as a technicality. It is not a mere 
name or mask or cloak or device to conceal the identity of persons and 
it is not suggested tliat the company was formed for any dishonest or 
fraudulent purpose. It is a legal body clothed with the form prescrib- 
ed by the Legislature. 

In determining whether a company is an English or foreign corpora- 
tion no inquiry is made into the share register for the purpose of as- 
certaining whether the members of the company are English or foreign. 
Once a corporation has been created in accordance with the require- 
ments of the law it is an English company notwithstanding that all its 
shareholders may be foreign. Just as a foreign corporation does not 
become British and cease to be foreign if all its members are subjects 
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of the British Crown (per Lord Macnaghten, Lord Brampton, and 
Lord Lindley in Janson v. Drief onstein Consolidated Mines, [ 1902] A. 
C. 484, at pp. 497, 501, and 505). For the appellants' contention to 
succeed payment to the company must be treated as payment to the 
shareholders of the company, but a debt due to a company is not a debt 
due to all or any of its shareholders: Salomon v. Salomon & Co., 
[1897] A. C. 22. The company and the company alone is the creditor 
entitled to enforce payment of the debt and empowered to give to the 
debtor a good and valid discharge. Once this conclusion is reached it 
follows that payment to the plaintiff company is not payment to the 
alien enemy shareholders or for their benefit. 

The same result is arrived at under paragraph 3 of the above men- 
tioned Proclamation. It defines "enemy" in paragraph 3: "The ex- 
pression 'enemy' in this Proclamation means any person or body of 
persons of whatever nationality resident or carrying on business in the 
enemy country, but does not include persons of enemy nationality who . 
are neither resident nor carrying on business in the enemy country. Jn^ My 17/^ 
t he ca se of i ncorporated bodies , enemy character attaches only to those /*^^^ 
i pcorpofateg m an enemy country .'^ 

Therefore although pa)rment is forbidden "to or for the benefit of an 
enemy^' this prohibition does not apply when payment is made to a 
company incorporated in this country. Under this Proclamation it 
appears clear that the test of residence or place of carrying on business 
to determine whether an incorporated body was enemy or not is not to 
be applied. The company only becomes enemy if incorporated in the 
enemy country, and as the plaintiff company was not incorporated in 
the enemy country, enemy character does not attach to it. Further it 
is provided by section 1, sub-sec. 2, of the Trading with the Enemy 
Act, 1914, that any transaction permitted by or under any Proclamation 
issued by His Majesty dealing with trading with the enemy shall not 
be deemed to be trading with the enemy. As b^ the Proclamation A 
enemy character atta ches only to Jjio^ci incorporated in a foreign coun- \l s^ 
try it follows that pay ment to a company incorporated in this country ^ <^'" (r 
i s not only not torbid3en, but is in our opinion impliedly permitted. 
(Both in the Proclamation and the statutes relating to trading with the 
enemy the adjective "alien" is pot used, doubtless because it was 
thought superfluous when once "enemy" had been defined.) 

It must, however, be clearly understood that any person who on 
behalf of the plaintiff company paid money to shareholders resident 
or carrying on business in Germany or to a company incorporated 
in Germany would be acting in defiance of the law, and none the less 
because payment is made in the name of the company. 

That would be a criminal offence and would be within the express 
prohibition of paragraph 5, sub-paragraph 1, as defined by paragraph 
3. The plaintiff company has never claimed any such right and has 
explicitly disclaimed any such intention. According to the evidence 
money received is paid into the plaintiffs' banking account and i9000. 
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per month is drawn out and paid intq another account of the plaintiff 
company at the bank for the purpose of meeting expenses and estab- 
lishment charges throughout the United Kingdom ; the remainder of 
the money received is left to accumulate in the bank. 

It is to be observed that if payment to a company would be payment 
"to or for the benefit of an enemjr" because all the shareholders are 
enemies and because payment to the company must be regarded as 
payment to the shareholders it would seem to follow that payment of a 
debt to a company which had some enemy shareholders would equally 
come within the forbidden area. The appellants' answer is that their 
contention extends at most to those companies in which enemy share- 
holders are in the majority and in such circumstances as would lead to 
the conclusion of fact that substantially the company is enemy. Fur- 
ther if this contention were rejected it is urged that when as in the 
present case all the shareholders and directors are enemies there is no 
room for doubt as to the fact and a decision in the appellants' favour 
could be confined to the special facts. There does not appear to be 
any logical ground for these distinctions. If it were permissible to 
look behind the existence of the entity and to regard the character of 
the individual shareholders in order to determine whether or not the 
payment is "to or for the benefit of an enemy" the suggested line of 
demarcation would be wholly arbitrary. If payment to a company 
with a majority of enemy shareholders is to be regarded as payment 
to an enemy company, what is the position of the other shareholders ? 
Can it be suggested that the minority consisting of British or neutral 
shareholders cease to be shareholders in an English company and be- 
come members of an enemy corporation? 

There -is no judicial authority for the proposition of the appellants 
and indeed there is a weight of judicial opinion against it. See Salo- 
mon V. Salomon & Co., [1897] A. C 22, and Janson v. Brief onstein 
Consolidated Mines, [1902] A. C. 484. Gramophone & Typewriter v. 
Stanley, [1908] 2 K. B. 89, is a recent instance of the refusal of the 
court to treat the entity of a company as a mere form or technicality. 
The Commissioners of Inland Revenue sought to make the Gramo- 
phone Company, which was an English company, liable to pay income 
tax in respect of profits made by a German company in which the 
English company held shares. None of such profits had been received 
by the English company in this country, but it was sought to treat the 
profits of the German company for the purpose of income tax as if 
they were the profits of the English company. The Court of Appeal 
was of opinion that the business of the German company had not become 
the business of the English company. Notwithstanding that the Eng- 
lish company held all the shares in the German company, the English 
company could not be treated as having any right to the undistributed 
profits of the German company. A fortiori it could not have any right 
to the payment of a debt due to the German company. See also Kodak 
V. Clark, [1902] 2 K. B. 450; Id., [1903] 1 K. B. 505. 
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The argument of the appellants that, although the plaintiff company 
was an English company in times of peace, it could not be so regarded 
in time of war was further supported by Mr. Leslie Scott on the groimd 
that the plaintiff company coOld not be regarded as a subject of the 
Crown. He said the company could not be a subject, it had no mind, it 
could not be loyal or disloyal to the State. He urged that alone the 
character of the shareholders must determine whose subject the plain- 
tiff company is, and that when all the shareholders are enemy the plain- 
tiff company is enemy. This point was discussed in Janson v. Driefon- 
stein Consolidated Mines, [1902] A. C. 484. The litigation arose out 
of the South African war. The respondent corporation was formed 
and registered in the Transvaal Republic; most of the shareholders 
were resident outside the Republic, and were not subjects of it. The 
appellant, an underwriter and a British subject, objected that the cor- 
poration was alien enemy and could not sue. It was argued for the 
respondents that the corporation should not.be regarded as subject to 
the laws of the Transvaal and as alien enemy. None of their Lord- 
ships favoured that view. Some of their Lordships assumed for the 
purpose of the case, but did not decide, that the company remained an 
alien enemy notwithstanding that most of the shareholders were not 
alien enemies (see Lord Halsbury, p. 490, Lord Macnaghten, p. 497, 
and possibly Lord Davey only assumed it, p. 498). Lord Lindley (p. 
505) was of opinion that the company must be regarded as resident 
and carrying on business in the Transvaal and subject to the laws of 
the coimtry, and he added : "When war broke out the company became 
an alien enemy of this country : see the American case of Society for 
the Propagation of the Gospel v. Wheeler, 2 Gallison (U. S.) 105. If it 
becomes material to attribute nationality to the company it would, in 
my opinion, be correct to say that the company was a Transvaal com- 
pany and a subject to the Transvaal Government, although almost all 
its shareholders were foreigners resident elsewhere and subject of 
other countries." Lord Brampton, at p. 501, said: "The company 
clearly must be treated as a subject of the Republic, notwithstanding 
the nationality of its shareholders." These opinions are not to be 
taken as part of the actual decision, nevertheless they are opinions of 
great weight. In Daniel v. The Award of the Commissioners for 
Liquidating British Claims on France, 2 Knapp, P. C. 23, and in Long 
V. The Same, 2 Knapp, P. C. 51, it was held by the Privy Council that 
a corporation of British subjects existing in foreign country and under 
control of a foreign Government must be considered as a foreign cor- 
poration and was, therefore, not entitled to claim compensation under 
a treaty giving this right to British subjects. The corporation was the 
subject of the foreign State, and not of the British Crown. Even in 
reference to the ownership of a ship it was held in The Queen on tlie 
Prosecution of the Pacific Steam Navigation Company v. Arnaud and 
Powell (1846) 16 L. J. Q. B. 50, that, notwithstanding that some of the 
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members of the corporation were not British subjects but foreigners, 
the British corporation was the sole owner of the ship and a British 
subject. None of these authorities lend support to the appellants' argu- 
ment they tend rather to assist the plaintiff's case. 

There remains, however, the case decided in 1809, Bank of the Unit- 
ed States V. Deveaux, 5 Cranch, 61, upon which mudi reliance was 
placed by Mr. Leslie Scott. The Supreme Court of the United States 
there decided that the Court could look beyond the corporate name 
and notice the character of the individuals who composed the corpora- 
tion and treat them substantially as parties to the controversy. The 
question at issue arose from a peculiarity of the Constitution of the 
United States. The States Courts alone have jurisdiction to try all 
civil actions except in certain cases reserved by the Constitution and 
the Judiciary Law to the Federal Courts. One of these reserved cases 
is where a citizen of one State sues a citizen of another. A suit having 
been brought in the Federal Court in the corporate name of the bank, 
it was held by the Supreme Court that a corporate aggregate cannot in 
its corporate capacity be a citizen and, therefore, had no right of 
access to the Federal Court, though it was incorporated in and by one 
State and was suing the citizen of another State. However, Marshall, 
C. J., who delivered the opinion of the court, held that, although the 
corporate could not be a citizen, the Court could look behind the cor- 
porate name to ascertain the individuals composing it, so as to deter- 
mine whether they were citizens of one State suing the citizens of 
another. The learned Chief Justice based his judgment upon City of 
London v. Wood (1701) 12 Mod. 669, which he treated as an authority 
for his decision that the court could look behind the corporate name. 
Upon an examination of that case, and notwithstanding the high au- 
thority of the learned Chief Justice, it does not support so sweeping a 
proposition. It was a case of a very special character. An action 
was brought by the Mayor and Commonalty of the City of London in 
the Court of the Mayor and Alderman of London. Objection was 
taken that the Mayor, who was the head of the City, without whom 
the City had no ability or capacity to sue, was also the very person be- 
fore whom the action was brought for trial. The Court of King's 
Bench naturally shrank from upholding a judgment given under such 
circumstances, and held that the objection was fatal, upon the principle 
that a judge must not be an interested party in the suit before him. A 
person cannot be both party and judge in the same suit. The familiar 
instance is that of a judge who is a shareholder in a railway company 
sued for damages. It is the judge's duty to declare his interest to the 
parties, and unless they agree to waive any objection he cannot try the 
case. The absence of such declaration and assent of the parties is the 
explanation of this case. It is to be observed that in the decisions of 
our Courts this case has not been relied upon, and certainly has not 
been followed, as an authority for any such proposition as was argued 
before us. 
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Since the argument an examination of American authorities has 
disclosed that the case of Bank of the United States v. Deveaux, 5 
Cranch, 61, has not since its decision found favour in the Supreme 
Court of the United States. In 1844, in the case of Louisville Rail- 
road Co. V. Letson (1844) 2 Howard, 497, at p. 555, the Supreme Court 
thought that that case had gone too far and held that "a corporation 
created by a State to perform its functions under the authority of that 
State and only suable there though it may have members out of the 
State, seems to us to be a person, though an artificial one, inhabiting 
and belonging to that State, and therefore entitled, for the purpose of 
suing and being sued, to be deemed a citizen of that State. We remark 
too that the cases of Strawbridge and Curtis and the Bank and Deveaux 
have never been satisfactory to the Bar, and that they were not, espe- 
cially the last, entirely satisfactory to the Court that made them. They 
have been followed always most reluctantly and with dissatisfaction. 
By no one was the correctness of them more questioned than by the 
late Chief Justice who gave them. It is within the knowledge of 
several of us that he repeatedly expressed regret that those decisions 
had been made, adding, whenever the subject was mentioned, that if 
the point of jurisdiction was an original one, the conclusion would be 
different. We think we may safely assert that a majority of the mem- 
bers of this Court have at all times partaken of the same regret, and 
that whenever a case has occurred on the circuit involving the ap- 
plication of the case of the Bank and Deveaux it was yielded to, be- 
cause the decision had been made, and not because it was thought to 
be right." In 1895, in the case of St. Louis & San Francisco Railway 
V. James, 161 U. S. 545, the Supreme Court again approved the view 
that the Bank and Deveaux had gone too far, ^d held that thexe was 
an indisputable legal presumption that a corporation is composed of 
aSzens of t he State \yhlch created it and that presumption of citizen- 
ship is one of law not to be defeated by evidence to 'the contrary. Al- 
though not binding upon us, the decision of Marshall, C. J., and of the 
Supreme Court is entitled to our very high respect, and this has caused 
us to give our most careful consideration to this judgment It is s atis- 
factory to find in the resul t that the law of the United States is that thp * I oC f 
corpora tion is rega rded as a citizen of the State in which it is created, 
a nd iSj th erefore, not in conflict but in harmony with our law. 

It was further contended on behalf of the appellants that such tech- 
nicalities have not been allowed to bind the decisions of the Prize 
Court, and the case of The Tommi, [1914] P. 251, was cited. The 
President there said : "The decision as to when property passes is often 
very difficult when dealing with municipal law. It depends upon fine 
technicalities ; but the like technicalities have not been allowed to bind 
the decisions of the Prize Courts when transfers of property are at- 
tempted when war is actual or imminent. They have been treated as 
gossamer, which can be wiped entirely aside, because the Prize Court 
regards the essential qualities of a transaction, and tries to arrive at 
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the realities of the case. * * ♦ ** It is sufficient for the purpose of 
this case to say that in this Court we are administering the municipal 
law and must follow it. In the later case of The Roiunanian . [1915] 
P. 26, decided on December 7, 1914, a pomt more closely resembling 
that in these appeals came before the President. It was a claim to re- 
sist condemnation of the cargo ex the vessel on the ground that the 
owner of the cargo, the Europaische Petroleum Union, though a com- 
pany incorporated at Bremen under the laws of the Empire of Ger- 
many, was in substance and reality a company owned and controlled 
by companies or firms in allied or neutral countries. In fact only 10 
per cent, of the shareholders of the company were alien enemies, the 
other 90 per cent, being allies or neutrals. The learned President in 
giving judgment says : "Neutral bodies and subjects are shareholders 
to a considerable extent in this company. It is a corporate body duly 
incorporated under the laws of Germany and as sudi entered an ap- 
pearance in these proceedings. There was some discussion in argu- 
ment as to its constitution, but it was really denied that it was a Ger- 
man company. It clearly is." l lie ow ner of the cargo of oil b^g 
there fore a n enemy company, the decree for condemnation was mad e 
and the German company s claim failed. The decision in The Rouman- 
\\ i\?^ ^ ian, [1915] P. 26, shows that the character of the entity and no t of 
^ the^jhai^IiSMsrs wa_s.jx;gardfi4- That is in accordance with the mu- 

nicipal law and is unfavourable to the appellants' argument before 



us. * * * 



/ 






tJ I n our o pinion both appeals must be dismissed with costs. Thi< 

the j udgment qi all members of the Court except BuCKLiJ^y^ h- J. The 
^ . late Kennedy, L. J., had read the Judgment I have just delivered and 
approved it before his death. 

Buckley, L. J. I regret that I am unable to concur in the judg- 
ment just delivered. I regard the question as so momentous that I 
make no apology for stating as clearly as I am able my reasons for 
arriving at a contrary conclusion. 

The artificial legal entity created by incorporation under the Com- 
panies Acts is a legal person existing apart from its corporators. This 
proposition is true without exception, and nothing in this judgment 
questions the proposition in any way. If there be twelve corporators 
one of them is not a twelfth or any part of the corporation. The total 
number of twelve do not in the aggregate constitute the corporation. 
On the other hand the corporation cannot exist without corporators. 
If there are no corporators there can be no corporation. Corporators 
are essential to the existence of but form no part of the corporation. 

The artificial legal person called the corporation has no physical 
existence. It exists only in contemplation of law. It has neither body, 
parts, nor passions. It cannot wear weapons nor serve in the wars. It 
can be neither loyal nor disloyal. It cannot compass treason. It can be 
neither friend nor enemy. Apart from its corporators it can have 
neither thoughts, wishes, nor intentions, for it has no mind other than 
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the minds of the corporators. These considerations seem to me essen- 
tial to bear in mind in determining the present case. 

The corporation if it be a British corporation stands in the same 
position for most purposes as a British subject. For instance as re- 
gards rights of ownership of property and the right to protection and 
assistance by the law. But while it stands for most purposes in the 
position of a British subject it cannot, I think, be correctly described 
as a British subject. A subje ct must^^ I conceive^ be one who can ow? 
a nd pay alle^ance to the KingT who can serve the King physically, for 
i nstance if he be a male by wearing we apons and[ serving in the wars, 
who has a mind and can be cither lo yal or dislo^^al, to the King. None 
of these can be predicated of the abstract legal entity. It has no exist- 
ence at all except in contemplation of law. If these propositions be 
true, as I think they are, they seem to me to go to the root of the ques- 
tion which has in this case to be determined. 

This corporation is one which as a corporation certainly has in law 
an independent legal existence and that legal person is British. But 
on the other hand all its directors are Germans resident in Germany. 
The holders of all its 25,000 shares except one share are German resi- 
dent in Germany. The artific ial legal thin£ is British^ resident in Eng- 
land. But alHts corporators who can have thoughts, wishes, or inten- 
tions are German resi dent in Germany. 

me question tor determination is whether when all the natural per- 
sons who express and give effect to their wishes through the corpora- 
tion as a legal abstraction are Germans resident in Germany the corpo- 
ration can sue in this country because those persons who could not sue 
are as matter of law absorbed in a separate legal person which is British 
and which (regarding the corporation as a legal person existing apart 
from and irrespective of its corporators) can sue. 

The contractual relations constituted by membership in a corporation 
under the Companies Acts are singular. The relation between each 
corporator and the corporation is a contractual relation governed by 
the statute, involving rights within the corporation, rights against the 
corporation, and liabilities towards the corporation. Where the cor- 
porator is an alien enemy these relations may be vitally affected by 
a state of war. The motive power of the corporation (which in itself 
apart from its corporators, or its agents — appointed and authorized 
through acts done by the corporators — has no life and no power of 
action) may become paralysed and suspended by the existence of war 
in a case where every corporator is as an alien enemy under disability 
as such. 

Suppose the case of a corporation sole. A private company may be 
formed consisting of only two persons. It was much debated a few 
years ago whether the law should not be so altered as to allow a sole 
person to incorporate himself as a company with limited liability. Sup- 
pose that were the law, and an individual German resident in Ger- 

WOBMSEB CaS.COBF.^2 
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many, an alien enemy in fact, became incorporated here as. a British 
company, could it be seriously contended that in time of war that an 
alien enemy because he had acquired a legal corporate name and had 
an artificial legal existence in this country was consequently for the 
present purpose not an alien enemy? Does it make any difference that 
there must be two persons, or again does it make a difference that the 
number is seven or ten? The number of corporators in the present 
company is six. 

The immense importance of the question whether it is impossible 
for any purpose to look behind the corporation at the person of the 
corporator may be illustrated by the case of merchant shipping. Un- 
der section 1 (d) of the Merchant Shipping Act, 1894, ships owned by a 
shipping company incorporated in this country are British ships. The 
individual members of that body corporate may be aliens. If the 
personality of the corporators can for no purpose be regarded there is 
nothing to prevent alien enemies from owning and sailing British ships 
under the British flag. If this judgment be (as having regard to the 
judgment of the other members of the Court I must assume that it is) 
wrong, the matter is one which calls urgently for legislation. 

The proposition that an alien enemy cannot sue rests, I conceive, 
upon the proposition that such an one cannot approach the King, has no 
resort to the King, and cannot invoke the assistance of the King. The 
Court is the King's Court. The alien enemy cannot come into that 
Court or have the assistance of that Court because the Court is for 
judicial purposes the King sitting in his Court and the alien enemy 
cannot approach him. Take the assumed case of the sole person in- 
corporated as I have supposed; can that sole person be entitled to 
access to the King and assistance from the King because in contem- 
plation of law he is entitled to clothe and has clothed himself in a 
British dress and notionally but not in fact is British? Take the case 
of two Germans who had formed a private company; can they ap- 
proach the King? Take the present case of six Germans; can they 
aggrqach the King? To say that they can because it is not they but 
the^BritislTcorporation which approaches the King seems to me toJbie 
unso und. The proposition that it is the British corporation and not 
the corporators which as matter of legal intendment comes into Court 
is true, but for the relevant purpose it is not true. Tjie artificial Jegd 
entity ha§ no independent power of motion. It is moved by the cor- 
porators. It js the German corporator who. under the corporate name 
but still German for the relevant purpose of friendliness or enmity, is 
the person who comes. Heis German in fact although British in form. 

The question is not whonjTwithout authority which may be a guide. 
In City of London v. Wood, 12 Mod. 669, the City of London brought 
a suit against Wood by their corporate name in the Mayor's Court. 
Objection was taken that the Court had no jurisdiction by reason of 
the fact that the Court was held before the Mayor and Alderman and 
the action brought in the names of the Mayor and Commonalty and 
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that it is against all law that the same person should be party and judge 
in the same cause. The objection rested therefore upon the character 
of the individuals who were members of the Corporation. The judges 
were unanimous in holding that they could look beyond the corporate 
name and notice the character of the individual. In Bank of the 
United States v. Deveaux, 5 Cranch, 61, the principle of that case was 
followed in the United States in the case of a suit brought by a cor- 
poration aggregate composed of citizens of one State against the citi- 
zens of another State in the Circuit Court of the United States. The 
jurisdiction of that Court was limited to controversies between citizens 
of different States. The Court affirmed (see p.. 86). that the artificial 
legal entity, th e corporation aggregate, was not.a.citizen and could not 
sue unlessjthe r7ghjs.^i]^. members, in this^rgsp^cj could be exercised 
in their corp orate name, and that the Court had conseguently pq iuris- 
diction unless it couISTfegard the rights of the members in the corpora- 
tion, for thejf were^citizeng. The view the Court took was (see p. 91) 
that the controversy was substantially between aliens suing by a cor- 
porate name and a citizen ; or between citizens of one State suing a cor- 
porate name and those of another State. " That na me," said Marshall, 
C. J., at p. 87 (meaning the c orporatio n by the corporate nam e)^ _'_*camiQt 
b e an alien or a^ftizen; but jhe persons wHom it represents, may fee 
the one or the other j and tlie controversy is, in fact and in law, be- 
tween those persons suing in their corporate character, by their cor- 
porate name, for a corporate right, and the individual against whom 
the suit may be instituted." The Court accordingly upheld the juris- 
diction. * Referring to this case, Story, J., in giving judgment in Soci- 
ety for the Propagation of the Gospel v. Wheeler, 2 Gallison, 105, at p. 
133, said : "But in the character of its members, as aliens, we have in- * 
contestable authority to enforce the corporate rights ; and it h as been / 
solemnly settled by the Supreme Court, that for thisj)urpp^se the Court * /f< > 
wilf go behind tli e""cQrporate name, and see who ^r? the parties really ^ 

i nterested . And i?,"Tor" this purpose, the Court will ascertain who the 
corporators are, it seems to follow, that the character of the corpora- 
tors may be averred, not only to sustain, but also to bar, an action 
brought in the name of the corporation. It might therefore have been 
pleaded in this case, even if the corporation had been established in a 
neutral country, that all its members were alien enemies; and upon 
such a plea, with proper averments, it would have deserved great con- 
sideration, whether it was not, pendente bello, an effectual bar." In 
my opinion the principles laid down in those cases are correct, and none 
the less because they have, as the Lord Chief Justice has pointed out, 
been subsequently observed upon in the United States. * * * 

For the above reasons I am of opinion that the. Continental Tyre 
Company stand for the p resent purpQ;se.iii the position of alien enemies, 
for that, to use the language of Bank of the United States v. Deveaux, 
5 Cranch, at p. 91, the action is by ^' aliens su ing by a corporate name.'*' 
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I therefore think that these appeals should be allowed. The right form 
of order I think would be to set aside the service of the writ and to 
order the plaintiffs to pay the costs of the action. 
Appeals dismissed* 



r 



II. The Corporation as a Collection of Individiuals ^ 
PEOPLE V. NORTH RIVER SUGAR REFINING CO. 

(Court of Appeals of New York, 1890. 121 N. T. 582, 24 N. E. 834, 9 L. R. 

A. 83, 18 Am. St Bep. 843.) 

Appeal fro m judgment of the general term of the Supreme Court 
in the firlt judicial department, entered upon an order made No- 
vember 7, 1889, which a ffirmed a judgment in favor of plaintiff en- 
tered upon a verdict directed by the trial court, and amrmed an order 
denvmg: a motion for a new trial. 



I This action was brought bv the attorney-general to have the de- 

/ / ^ y f endant 'dissolved, its ^charter vacated and its corporate existence 

Finch, J. The judjSfme nt sought against the defendant is one of " 
corporate* death. The state, which created, asks to destroy : and the 
penalty invoked represents the extreme rigor of the law. Its inflic- 
tion must rest upon grave cause, and be warranted by material mis- 
conduct. The life of a corporation is indeed less than that of the 
humblest citizen, and yet it envelopes great accumulations of prop- 
ert yTmo ves and carries in large volume the business and enterprise of 
the people, and may not be destrpyed without clear and abundant 
reasonT" l^at would be true even if the legislature should debate 
the aestruction of the corporate life by a repeal of the corporate 
charter ; but is beyond dispute where the state summons tlie offender 
before its judicial tribunals, and. submits its complaint to their judg- 
ment and review. By that process it assumes the burden of estab- 
lishing the charges which it has made, and must show us warrant in 
the facts for the relief which it seeks. 

Two of the charges preferred in the complaint have dropped out 
of sight. They were of little importance, and have been prudently 
dismissed from the inquiry for that reason ; and we ^-e^lef t to con- 
sider the one _grave and serious accusation to which alone the prooiFs 
and areimient have been directed. That accusation is adequate to 
the purpose for which it was framed, but upon two conditions, which 
dictate the line of inquiry and limit the area of discussion. It ap- 
pearsjo^be settled that the state, as prosecutor must show on the 

« For discussion of principles, see Clark on Ck)rp. (3d Ed.) {{ l-3» 
• The statement of facts is abridged. 
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all harm is averted. But where the transg ression has a wider T\ x. ^ 
« and threatens t he we lfare of the people^ the^r maj^summon the M /©-'^ • 
ider to "answer '?or the^buse of its franchise or the violation of 
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part of the corp oratio n acc used some sin against. tb6 law of its. being 



wnich has produced, or tenHs to p roduce injury to the public The 
transgression must not be merely formal or incidental, but material 
and serious ; and such as to harm or menace the public welfare. For 
the state does not concern itself with the quarrels of private litigants. 
It furnishes for them sufficient courts and remedies, but intervenes 
as a party only where some public interest requires its action. Cor- 
porations may, and often do, exceed their authority where only pri- 
vate rights are affected. When these are adjusted, all mischief ends 
and all harm is averted. But where the transg ression has a wider 
scope 
oflFender 

its corporate duty. The Code of Civil Procedure authorizes an ac- 
tion for that purpose when the corporation has "violated any provi- 
sion of the law whereby it has forfeited its charter or become liable 
to be dissolved by the abuse of its powers." In Thompson v. People, 
23 Wend. 583, the ground of forfeiture was tersely described as "some 
misdemeanor in the trust injurious to the public;" and as recently 
as the case of Leslie v. Lorillard, 110 N. Y. 531, 18 N. E. 363, 1 
L. R. A. 456, we said, " In the panting of charters t he legisl ature.Js 
presi imed to have h ad in vie w the p ublic interest; and public policy 
is'concerned in the restriction ot corrcratibn's^winiin "cTiarteVed . lim- 
its; an^ a departure therefrom, is only deemed__excusab le when it 
can not result in prejudice to th ejpub lic." \ / . 

(Two questions, therefore, open before us: first, has the defendant j v 
corporation exceeded or abused its powers, and second, does tfiat ex- / //. 
cess or abuse threaten or harm the public welfare. / / 

The first question requires us to ascertain what the defendant cor- 
poration has done in violation of its duty, or omitted to do in per- 
formance of its duty. We find disclosed by the proof that it has be- 
come an integral part a nd constituent element of a combination which 
possesses over it an sibsolute control, which has absorbed , most of 
its corporate functions, and dictates the extent and manner and terms 
of its entrfe'T)usiries~activity. Into that combination, which drew 
into Its contrql_sixtcejp._Qther corporations engaged in the refining of 
s ugar, the^ defen dant has gone, in some manner and by some process, 
for as an unquestionable truth we find it there. All its stock has 
been transferred to the central association of eleven individuals de- 
nominated a "Board;" in exchange it has taken and distributed to 
its own stockholders certificates of the board carrying a proportion- 
ate interest in what it describes as its capital stock; the new direc- 
tors of the defendant corporation have been chosen by the board, 
made eligible by its gift of single shares, and liable to removal under 
the terms of their appointment at any moment of independent ac- 
tion. It has lost the pow er to make a dividend^ and is compelled to 
pay over its net earnings to the master whose servant it has be- 






> 
1, • • 



O^ 



22 OF THE NATURE OP A CORPORATION 

come. Under the orders of that master it has ceased to refine sug§r^ 
and by so much, has lessened the supplv upon tlie market. It cannot 
Stir unless the master approves, and yet is entitled to receive from the 
earnings of the other refineries, massed as profits in the treasury of 
the board, its proportionate share for division among its own stock- 
holders holding the substituted certificates. In return for this ad- 
vantage it has b ecome liable to be mortgaged, not for its own corgo- 
rate^ benefit alone^ buV to supply with fimcTs the controlling board 
when reaching out for other, and coveted refineries. No one can look 
these facts fairly m the face without being compelled to say that the 
defendant is in the combination and in to stay. Indeed, so much is 
with great frankness admitted on the part of the appellant. Its coun- 
sel concedes that the stock was transferred "to the board mentioned 
in the agreement and on the terms and for the purposes mentioned 
in the agreement; and that this action eflFectually lodged the control 
of the defendant company, so far as sucli control can be secured by the 
voting power, in that board." 

But that truth does not alone solve the problem presented. We 
are yet to ascertain whether th? corporation became the subordinate 
and servant of the board by its own voluntary action, or the will and 
power of others than itself; by force of a contract to which it was 
in reality a party, or as the simple consequence of a change of own- 
ers ; by its fault or its misfortune ; by a sale or by a trust. For, if 
it has done nothing, if what has happened, and all that has happened, 
is ascertained to be that the stockholders of the defendant one or 
many, sold absolutely to the eleven men who constituted the board 
their entire stock, and the latter, by force of their proprietorship 
and as owners, have merely chosen directors in their own interest, 
and are only managing their property in their own way as any ab- 
solute owners may; if that is the truth, and the entire and exact 
truth, it is difficult to see wherein the corporation has sinned, or what 
it has done beyond merely omitting for a time to carry on its busi- 
ness. That is the theory upon which the appellant stands, and which 
it submits to our examination. 

On the o ther hgjcid.it is contended that there never was a sale, but 
a trust constituted by mutual agreement; that they who agreed were 
the whole body of stockholders in each corporation necessarily rep- 
resenting and binding the corporation itself; that they transferred 
their shares to the board upon the trusts declared in the deed; that 
the certificates issued by the board were the formal declaration of 
the trust; t hat t he, corporate stockholders parted with the legal. title 
of their stock to the chosen trustees with the power to vote upon it, 
but^retained, nevertheless, its beneficial ownership through the opera- 
tion of these certificates ; and so the corporations entered into a part- 
nership with each other, vesting the partnership power in a board of 
control. ^ 
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I have brought these two theories face to face where they may con- 
front each other, because, when a choice is made between them, we 
have gone a long distance toward the end of the controversy. 

In making that choice we must necessarily analyze and constnie 
the deed or contract which formed the terms of the combination, and 
which not only dictated its character, but brought it into existence. 
That contract, on the theory of a sale, is an unexpected and un- 
accoun ta ble docu ment. A sale presumes vendors on the one side 
and venSees cmTEe' 'other, each having life and existence and the 
power and ability to contract. Here there was no joint stock asso- 
ciation existing or organized until the vendors themselves created it, 
and they were obliged to construct their vendee in the very act of 
transfer. A contract of sale implies some negotiations between buyer 
and seller, each consulting his own interest and acting independently 
and of his free choice. Here there was no negotiation with the board, 
but the vendo rs having cr eated their vendee, thcmselve§. aloQij,.dip- 
tated the terms on which they should sell and it should buy. The 
selling stockholder explicitly swears that the board had nothing what- 
ever to do with fixing the price. In a contract of sale covering prop- 
erty valued at some fifty millions of dollars and containing a patent 
statement of the terms of the trade, we should naturally expect that 
at least the buyer would give it his signature and bind himself to the 
purchase. This contract of sale is not signed by the vendees at all, 
and their assent is left to be supplied by inference from their action. 
In an ordinary sale the vendee becomes owner, and has the rights 
of an owner and may do what he pleases with his own; but this c on-;-., 
tract tells the owners what they shall do with the property bous^t, \ 
and how they shall hold it, and inferentially at least forbids its fur- 
ther sale or transfer. \As a general rule the vendor fixes the value 
or price of the property which he sells, or sometimes submits the ques- 
tion to disinterested appraisers, but this contract of sale generously 
allows the value of the personal property, separate from the plant, to 
be appraised and fixed by five persons, all of whom are themselves 
among the purchasers. 

These are general considerations which make one hesitate over the 
theory of a s ale as distinguished from a trust, but the doubt increases 
as we come closer to the details of the agreement and scrutinize its 
e3c act terms . 

It is observable that the selected transferee of the stock of the 
corporations was denominated simply by a "board." That implied 
agency, a committee of managers, ofiicial servants charged with exec- 
utive duties and acting for any in the interest of others. The idea of 
a joint-stock association, capable of buying and acting as purchaser, 
had not yet dawned. Explicitly t he deed declares "the shares of the 
capital stock of the s everal corporations to be transferred to the 
names oFthe board as trustees, to be held by them and by their sue- 
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cessors as members of the board strictly as joint tenants." If beyond 

the mference of agency, suggested by the name and description of 

the board, more was needed to indicate the real aim and intention, 

f\ it is supplied by the frank declaration that the transferees shall take 

^f\K$Jlf as trustees^^nd JiQlaln Joint tenancy, which is the cliaracteristic man- 

' i ^r of a trust *^ 

Other clauses in the instrument point significantly to the same con- 
struction. The purchase of stock in a corporation makes the buyer 
a stockholder. • No such purchaser would think for a moment of 
requiring from the corporation a stipulation that he should have the 
rights of a stockholder, for those rights attach at once by force of his 
ownership. Yet we find in the document under examination, follow- 
in g the provisioq whi ch requifeg tihg^board to take as trustees, a clause 
e ntirely superfl uous if a sale was meant^ but a reasonable stipulation 
i f a trust was intended, that "the board shall hold the stock trans- 
ferred to it with all the rights and powers incident to stockholders in 
. theseveral corporations. Tlie clause carries with it a distinct sug- 

^tu-Cfr gesHonTfiat^noJabsoT^^^ but a transfer in trust 

which might leave the assignors who became the beneficiaries some 
equitable right over the voting power, and to make sure of the vest- 
ing of that right in the trustees a specific and broad covenant was 
adopted adequate for all emergencies. 

The owners of corporate stock, by force of their ownership, may 
put a mortgage upon the corporate property when the statute per- 
mits. Nobody doubts that, and no buyer would demand that per- 
mission of the seller. But the contract in question explicitly author- 
izes the board to raise money by mortgages upon the property of the 
corporations. It strikes one as odd to see an absolute purchaser re- 
quiring his vendor in the deed of conveyance to covenant that the 
grantee may be at liberty to incumber by mortgage his own prop- 
erty. The astute pen which framed the deed of association had a 
very different aim, and realized that trustees, holding for trust pur- 
poses, should have power to mortgage given tliem if that necessity 
was contemplated. 

A vendor about to sell his property, and to a very large amount, 
naturally looks carefully to his pay. A merchant or manufacturer 
who should sell his wares to a corporation having no other capital 
than the exact property bought, and take his pay in the stock of such 
corporation would scarcely be deemed sane in business circles. The 
board organized by the refineries had a nominal capital of fifty mil- 
lions, but not a single dollar of actual capital beyond the corporate 
shares transferred; and so the sellers, if indeed, tliey were such, got 
aliquot parts of their own property in payment for the transfer. If 
they sold it, they simply got it back under a new name and, as we 
shall see, heavily watered, and with its care and management entrusted 
to others, under an arrangement which might or might not add to its 
earning power. 
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If in truth, the board was meant to be an3rthing more than a trus- 
tee or manager of the combined corporations, if it was contemplated 
that it should become and be a joint-stock association at all, it was put 
by the very articles of its creation under the most singular and op- 
pressive restrictions. What shall we say of a joint-stock association 
without a dollar of actual capitals and yet, forbidden to incur the 
least debt or obligation ? It was com manded that "no action be taken 
by t he bo ard which shall create liability Ty it or by its members?" 
Without a dollar it could not borrow a dollar; without money it 
could incur no debt; its cash resources were to come from a sale of 
its own certificates reserved over and above those allotted, or from 
mortgages made by the separate corporations, and yet this curious crea- 
tion, viewed as a joint-stock association, was able to induce the sale 
to it of twenty corporations. The stockholders with astonishing gen- 
erosity sold and transferred to it all their stock, allowed it to pocket 
fifteen per cent, of its agreed value, and took aliquot parts of the re- 
mainder of their own property for their pay. It seems to me that the 
theory of an absolute sale involves us in difficulties and complica- 
tions on almost every page of the deed or combination agreement, 
and that it is an after-thought framed under pressure and mismatching 
the entire tenor and terms of the instrument which it was invented 
to sustain. Indeed, I notice, among the briefs submitted to our study, 
a reprint of an article from a distinguished pen which traces the 
origin and history of economic combinations and monopolies, and 
ends with a determined defense of the one under review, but concedes 
it to be a trust, created by contract, and organized and existing as 
such. 

The combina tion, therefore, framed by the deed was a trust; and, 
if created by the corporations, or in any respect tlie consequence or 
product of their action, some inevitable results would be certain to 
follow. But here we encounter the stronghold of the appellant's 
argument which is, that if the corporations are in some manner in 
the combination, they are there solely as the result of a contract other 
than their own; are there without corporate action on their part; 
and so are sufferers and not sinners. The reasoning leading to that 
result is so severely technical as to have suggested a justification 
almost reminding one of an apology. We are called upon to sever the 
corporation, the abstract legal entity, from the living and acting cor- 
porators; as it were, to separate in our thought the soul from the 
body, and admitting the sins of the latter to adjudge that the former 
remains pure. Let us first recall the facts in the order of their occur- 
rence. 

On the 22d day of April, 1887, there was a meeting of defendant's 
stockholders at which all the trustees were present. At that meeting 
the following preamble and resolutions were adopted by a unanimous 
vote: 
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"Whereas, It is contemplated that the several sugar refineries in 
New York and other cities shall consolidate their several refineries 
in one large concern or company ; and 

"Whereas, We deem it for the interest of the North River Sugar 
Refining Company to participate in the above said consolidation; 
therefore be it 

"Resolved, That Peter Moller, Jr., George H. MoUer and Gerd 
Martens be, and they are hereby, appointed a committee to make 
arrangements to perfect the said consolidation in behalf of the North 
River Sugar Refining Company with full power to act and to sign 
all contracts and agreements in the name of the said North River 
Sugar Refining Company, of whatever name or nature, concerning 
the said consolidation. 

"Resolved, That we authorize the president and secretary of the 
North River Sugar Refining Company to sign all contracts, agree- 
ments and papers which the above-named committee may make in re- 
lation to the said consolidation." 

In September following the secretary of the corporation added its 
signature to the deed. He tells us under oath, "I made that signature 
by virtue of authority from the stockholders and the board of officers 
of the North River Sugar Refining Company, the stockholders and 
trustees." It follows that the committee to whom authority was given 
to make the agreement, had made it. The stockholders by a unanimous 
vote decided to go into the proposed combination, and authorized their 
committee to agree on the terms. A trust of personal property may 
be created by parol. That the committee acted, that they contracted 
for their company upon the terms of the deed, is an inevitable in- 
ference from the action of the secretary, who swears that he signed 
by authority, and could have had none except the agreement of the 
committee. It was, tlierefore, actually made, and the official signature 
was but the evidence of the agreement entered into by them. Here 
was a deliberate corporate act, if stockholders and trustees united 
can ever perform one, attested by one of the two officers who were 
authorized to sign. At that moment the defendant company had be- 
come a party to the contract by the consent of everybody connected 
with the corporation, and by force of the agreement to that effect 
which the signature of the secretary shows had been made by the au- 
thorized agency. 

But it is said the corporation repented and withdrew from tlie 
agreement. I do not stop to discuss the question whether they could 
revoke without the consent of the board, and their associates in the 
trust deed, for assuming that they could, I prefer to analyze their 
revocation and see the scope and range of their repentance. The 
corporation remained a contracting creator of the trust until Novem- 
ber 4, 1887. By the deed, the trust took effect on October first of 
that year, so that the defendant in its full corporate character be- 
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came a party to it according to the terms of the deed, and remained 
bound by it for at least one month. But then there did come either 
repentance or fear. In November the stockholders again assembled 
and passed the resolution which is relied upon as a revocation. Its 
preamble recites a series of denials that the committee had made any 
agreement or that the president and secretary had signed any, and 
then, after declaring " it is deem ed ingx£edient jt the present, time to 
enter into any such consolidation," they revoked the powers conferred 
and the resolutions cqn ter nng them. That is to say, after the powers 
had been executed juid put the corporation into the combination, and 
it had become a constituent element of the trust, those powers were 
revoked upon a false assertion that they remained executory and so 
their revocation could be effective. I say a false assertion, for we are 
not at liberty to believe that George H. MoUer, who was secretary of 
the corporation and one of the very committee authorized to make the 
agreement of consolidation, signed the deed when he knew that the 
committee had not agreed, and so in violation of his duty and with- 
out authority, and then positively swore that he signed by authority 
of the stockholders and trustees. His act and his oath heavily out- 
weigh the resolutions of repentance. Let us not fail to observe that 
no signature is withdraw n, no n otice is serve d upo n Jhe board^gr .tU? 
a ssociates, no consent o f tTieifsls asked or demanded, but the. parti^ 
of one psLTt to a contract come togetKS*'aricl pass a resolution that they 
have not contracted and do not mean to, and rely upon that as releas- 
ing^Tlem from their obligation. All that tliey effectively did was to 
raise a question of veracity which must be decided against them upon 
the act and the oath of their own officer. 

That repentance proved to be only a prelude to the exact sin claimed 
to have been avoided. On the 25th of November, 1887, which was 
just three weeks after the resolutions of revocation, the stockholders 
of the defendant company formally resolved to sell their capital stock 
for $325,000 to John E. Searles, Jr. It is not unworthy of notice that 
the resolution to sell is prefaced by a recital that their secretary had 
signed a deed of consolidation "under the belief that he was author- 
ized so to do," a matter which had nothing to do with the new agree- 
ment to sell unless the purpose of that agreement lay beneath the sur- 
face. The committee to deliver the stocks consisted of the same three 
persons who had originally been authorized to make the agreement 
of consolidation which had already been signed by Searles as treas- 
urer of the Havemeyer Sugar Refining Company. The stock _wasjde- 
livere d to him, the price paid to the stockholders^ and SQ^Searles be- 
c aine "the one sole and onlv"sto ckholder of the defendant company. 
He and the 'Tegal entity" alone survived, and the latter apparently 
in a state of suspended animation. An effort was made to ascertain 
from what source the purchase-money came, but was not altogether 
successful. Searles did not furnish it. A certain committee of three 



« JV 



28 OF THB NATURE OF A CORPORATION 

did, who were to transfer the stock to the board. Searles adds: 
*'Those three gentlemen whom I have named as trustees of certain 
funds paid for the stock; fund received by them for mortgages and 
other matters connected with the organization. Q. What organiza- 
tion? A. The Sugar Refineries Company, the board." Well, the 
board got the stock from Searles, sole owner and sole stockholder, and 
gave in exchange certificates for $700,000, or a little more than double 
the purchase-price, and which indicates the amount of water in the 
board's capital stock. From that, however, was deducted the fifteen 
per cent, retained by the combination. What Searles did with the cer- 
tificates, we do not know, nor is it important to ascertain. We do know 
that new directors were chosen by the vote of the board ; that Searles 
became president of the corporation ; that its share of the regular div- 
idend has been allotted to it for its certificate holders, and that it has 
wholly ceased to refine sugar. And thvis its baptism in the pool of the 
board became complete and final. 

And vet it is argued that the corporation, the legal entity, has done 
nothing : that Sean es was gun^yJVui the corporate robe that envelop- 
ed him was innocent, and so Tie must be left to wear it undisturbed^ 
that while alFtliat was human and could act had sinned) yet the impal- 
pable entity had not acted at all and must go free. I believe that the 
history of what occurred, as I have already described it, furnishes a 
sufficient answer, assuming that stockholders and trustees acting to- 
gether can do a corporate act at all. There was corporate action in 
making the combination agreement which bound tlie defendant. The 
reyocation of an executed authority left the contract standing. The 
corporatign thus helped to nialce the trust and became an element of it. 
If there was anything imperfect in its action, the new stockholder and 
his associates waived the imperfection by acting upon the agreement 
of the corporation, and so confirming it in all particulars. 

But the assumption underlying the view, I have expressed is itself 
contested, and a proposition asserted which denies the possibility of 
any corporate action, except by the trustees or directors acting formally 
as such; a proposition which, if sound, dominates the whole field of 
controversy, and, establishing that there has been no corporate action 
at all, effectually shuts out every question of illegality or public injury. 
I cannot admit that proposition. I think there may be actual cor- 
porate conduct which is not formal corporate action ; and where that 
conduct is directed or produced by the whole body, both of officers and 
stockholders, by every living instrumentality which can possess and 
wield the corporate franchise, that conduct is of a corporate character, 
and if illegal and injurious may deserve and receive the penalty of dis- 
solution. There always is, and there always must be, corporate con- 
duct without formal corporate action where the thing challenged is an 
omission to act at all. A corporationj)rganized in the public interest, 
with a view to the public weliFare, and in the expectation of benefit tp 
the community, which is the motive of the state's grant, may accept th^ 
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franchise and hold it in sullen silence , do ing n othings resolving y^ ot h - 

ing, furnishing no formal corporate^ct ion .upon which the .^tat^^oai? 

put its linger and sa y, this the corpo ration has done by^the agency 

through whicii it is authorized to acL That is corporate conduct which 
.- - ^^ - ,•••- '— ' ' I, , '^", , — --. • * ^ .... - , . .« 

the state may question and punish without jggrching f or ji formal_cgr- 
T>orate acL i tie directors of a corporatrpn. its authorized and active 
agency, may see the stockholders perverting its normal purposes by 
lianding it over, bound and helpless, to an irresponsible and foreign 
authority, and omit all action which they ought to take, offer no resist- 
ance, make no protest, but silently acquiesce as directors in the wrong 
which as stockholders they have themselves helped to commit. That 
again is corporate conduct, though there be an utter absence of direc- 
tors' resolutions. Is it asked what they could have done to prevent the 
organization of the trust ; how they were negligent and unfaithful as 
corporate officers by their omission to act; what good a mere protest 
or objection would have accomplished; what effective form their re- 
sistance could have assumed? The answer is that they could have re- 
f used to recognize the^illegal transfer of the stock; they could have 
declined to register the new IwriersKip upon ^lieTr stocTc^bpoksi ^fifiy 
could Ti ave "said, "ari'd^ ac te J'lipon their words, that the original stpck- 
Hblders remained not only the beneficial,"but the legal owners of the 
stocic ; and, it the board of trustees' appealed to' Ihe law, the resisting 
directors could challenge the legality of the transfer as moulded by the 
combination agreement, and might have defeated the trust and shatter- 
ed it at the outset of its career. So much they could have done as cor- 
porate officers ; so much it was their duty to have done as represen- 
tatives of the corporation; and when, beyond that corporate neglect, 
they recognized the validity of the stock transfers in trust, put the new 
and unlawful ownership upon their books, and accepted its votes in the 
choice of new directors who were to throttle the independence of the 
corporation and chain it to the will of the trust, I think we must shut 
our eyes in wilful blindness if we fail to see both corporate neglect and 
corporate action. 

It is true, as we are reminded, that the statute confers upon trustees 
and directors general authority to manage the stock, property and con- 
cerns of manufacturing corporations ; and equally true that, as a gen- 
eral rule and as between the companies and those with whom they 
deal, the corporate action must be manifested through and by the di- 
rectors ; but other statutes indicate with equal plainness that there are 
corporate acts which the trustees cannot perform, and which affect and 
bind the corporation only upon the condition that they proceed from 
the stockholders, or from them and the trustees acting together. In 
increasing or diminishing the capital stock, the corporate act is wholly 
that of the corporators, and in consolidating two or more companies 
into one, there must be the joint action of both trustees and stockhold- 
ers. The trust of the refineries, in substance and effect, approached 
very near to these two corporate acts, so far as the resultant conse- 
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quences affected the corporators acting. The trust stipulations prac- 
tically doubled their corporate stock through the agency of the certifi- 
cates issued, and the combination in its results is largely the equivalent 
of a substantial consolidation. If these things had been done lawfully, 
they would have been accomplished by the united action of trustees 
and corporators, and beyond any question would have been corporate 
acts. Hav ing been done unlawfully, but by the same united aimi ng at 
similar' ^result s, they musf'still constitute corporate conduct, unless the 
bare fact of IFeir'nTegaTTFy taTcesaway tHeir corporate character. To 
sayThat,'would disarm the state in every case of misuse or abuse of 
chartered powers. 

The abstract idea of a corporation, the legal entity, the impalpable 
and intangible creation of human thought is itself a fiction, and has 
been appropriately described as a figure of speech. It serves very well 
to designate in our minds the collective action and agency of many in- 
dividuals as permitted by the law ; aqd the substantial inquiry always 
is what in a given case has been that collective action and agency. As 
between the corporation and those with whom it deals, the manner of 
its exercise usually is material, but as between it and the state, the sub- 
stantial inquiry is only what that collective action and agency has done, 
what it has, in fact, accomplished, what is seen to be its effective work, 
what has been its conduct. It ought not to be otherwise. The state 
gave^the_franchise, the charter, not to the impalpable^ intangible and 
almost nebulous fiction of our thought, but to the corporators, the iji- 
dividuals, the^acting and living men, to be used by them, to redound jp 
their benefitj^jfo strengthen their hands and add energy to their capit aL _ 
If It is taken away, it is taken from tliem as individuals and corpora- 
tors, and the legal fiction disappears. The benefit is theirs, the punish- 
me nt is J heirs, and both must attend and depend upon their conduct ; 
and when t hey aTT act, coTTectively) as an aggregate body, without the 
least" exception, and so acting, reach results and accomplish purposes 
'^"w- clearly corporate in their character, and affecting the vitality, the inde- 
pendence, the utility, of the corporation itself, we cannot hesitate tp 
conclude that there has been corporate conduct which the state may r^- 
vHeWj and not be defeated by the assumed innocence of a convenient 
fiction* As was said in People ex rel. v. K. & M. T. R. Co., 23 Wend. 
193, 35 Am. Dec. 551, **t hough the proceeding by information be 

\ ^ against the co rpora te body^ ij is the acts or omissions of the individual 
corporators that are the subject of the judgment of the court.*' 
/' ^t remains to determine' wEethef the conduct of the defendant in par- 
I ticipating in the creation of the trust, and becoming an element of it, 

\ *'t I was illegal and tended to the public injury, and we may consider the 
I ' \ two questions together and without formal separation. 

It is quite clear that the effect of the defendant's action was to divest 
itself of the essential and vital elements of its franchise by placing them 
in trust ; to accept from the State the gift of corporate life only to dis- 
regard the conditions upon which it was given ; to receive its powers 
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and privileges merely to put them in pawn ; and to give away to an 
irresponsible board its entire independence and self-control. When it 
had passed into the hands of the trust, only a shell of a corporation was 
left standing, as a seeming obedience to the law, but with its internal 
structure destroyed or removed. Its stockho lders, retaining their bene- 
ficial inte rest, have separated from it their voting power, and sp parted 
with the control which the charter gave them and the State required 
them to e xercise. It has a board of directors nominally and formally 
in office, but qualified by shares which they do not own, and owing 
their official life to the board which can end their power at any moment 
of disobedience. It can make no dividends whatever may be its net 
earnings, and must encumber its property at the command of its mas- 
ter, and for purposes wholly foreign to its own corporate interests and ' 
duties. At the command of that master it has ceased to refine sug^ar, r^ j^ 
and without any do ubf for the purpo^se of so far lessening the market*^ '"^^^^ 
supply as toorevent what is termed ''over production.*' In all these 
respects it has wasted and perverted the privileges conferred by the 
charter, abused its powers, and proved unfaithful to its duties. But 
graver still is the illegal action substituted for the conduct which the 
State had a right to expect and require. It has helped to create an 
anomalous trust which is in substance and effect, a partnership of 
twenty separate corporations. The State permits in many ways an 
aggregation of capital, but mindful of the possible dangers to the peo-. 
pie, over-balancing the benefits, keeps upon it a restraining hand, and 
maintains over it a prudent supervision, where such aggregation de- 
pends upon its permission and grows out of its corporate grants. It 
i s a violation of law for c orporat ions to enter into a partnership. N. 
Y. & S. C. Co. V. F. Bank, 7 Wendr412 ; Clearwater v.' Meredith, 1 
Wall. 29, 17 L. Ed. 604 ; Whittenton Mills v. Upton, 10 Gray (Mass.) 
5%, 71 Am. Dec. 681. The case last cited furnishes the reasons with 
precision and at length. It shows the utter inconsistency of a double 
allegiance by those who act for the corporation to two different prin- 
cipals, and demonstrates that the vital characteristics of the corpora- 
tion are of necessity drowned in the paramount authority of the part- 
nership. That the combin ation of the refineries partakes of the na- 
t ure of a partnership is n ot denied. Indeed, in one of the papers added 
to the appellant's brief, it is not only admitted but asserted and de- 
fended. That paper shows quite clearly, that by force of the arrange- 
ment, there was a community of interest in the fund created by the cor- 
porate earnings before division, and that each member of the trust 
shared in the profit and loss of all. It is said, however, that a con- 
solidation of manufacturing corporations is permitted by the law, and 
that the trust or combination or partnership, however it may be de- 
scribed, amounts only to a practical consolidation which public policy 
does not forbid because the statute permits it. (Laws of 1867, chap. 
960; Laws of 1884, chap. 367.) The refineries did not avail them- 
selves of that statute. They chose to disregard it, and to reach its 
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practical results without subjection to the prudential restraints with 
which the State accompanied its permission. If there hadLieeji.5LJWIi- 
solidation under the statute, one single corporation would have taken 
the pla ce ottlie^ others dissolved. They would have disappeared ut- 
terly, andTibtr'as under the trust, remained in apparent existence to 
threaten and menace other organizations and occupy the ground which 
otherwise would be left free. Underjthe_ statute the resultant.^£Qm- 
bmation^ would itself be,.a_corpQra.tion deriying^its existence from, the 
Statef pwTn^duties and obligations to the State, and subject to the con- 
^C2L£^^.iliP?I^-^^^SIl .9.^- ^^^^ .State, .s^nd not, as here, an unincorporated 
board, a colossal and giga ntic partnership, having no corporate fiujc- 
tions" anJ^ving no corpQrate^ ^i^giaoce. Under the statute the con- 
soTidated company taking the place of the separate corporations could 
have as capital stock only an amount equal to the fair aggregate value 
of tlie rights and franchises of the companies absorbed; and not as 
here a capital stock double that value at the outset and capable of an 
elastic and irresponsible increase. The difference is very great and 
serves further to indicate the inherent illegality of the trust combina- 
tion. 

And here I think we gain a definite view of the injurious tendencies 
developed by its organization and operation, and of the public interests 
which are menaced by its action. As corporate grants are always as- 
sumed to have been made for the public benefit, any conduct which 
destroys their normal functions, and maims and cripples their separate 
activity, and takes away their free and independent action, must so 
far disappoint the purpose of their creation as to affect unfavorably 
the public interest; and that to a much greater extent when beyond 
their own several aggregations of capital they compact them all into 
one combination which stands outside of the ward of the State, which 
dominates the range of an entire industry, and puts upon the market a 
capital stock proudly defiant of actual values, and capable of an unlim- 
ited expansion. It is not a sufficient answer to say that similar results 
may be lawfully accomplished ; that an individual having the necessary 
wealth might have bought all these refineries, manned them with his 
own chosen agents, and managed them as a group at his sovereign will ; 
for it is one thing for the State to respect the rights of ownership and 
protect them out of regard to the business freedom of the citizen, and 
quite another thing to add to tliat possibility a further extension of 
those consequences by creating artificial persons to aid in producing 
such aggregations. The individuals are few who hold in possession 
such enormous wealth, and fewer still who peril it all in a manufactur- 
ing enterprise ; but if cor porations can combine, and mass their forces 
m_a jspljd trustor partnership, with little added risk to the capital al- 
ready embarkedji without limit to the magnitude of the aggregation, a 
tempting and eas^ road is opened to enormous combinations, vastly 
exceecRng in number and in strength and in their power over indus- 
try any possibilities of individual ownership; and the State by the 
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creation of the artificial persons constituting the elements of the com- 
bination, and failing to limit and restrain their powers, becomes it- 
self the responsible creator, the voluntary cause of an aggregation of 
capital which it simply endures in the individual as the product of his 
free agency. What it may bear is one thing, what it should cause and 
create is quite another. 

And s o we have reached our conclusion, and it appears to us to have /O 
been established, that the"3[eTen3aiit corporation has violated its charter J^/^n A 
and failed m flhe pefformance'orTts corporat e duti es, a nd that in re-^^*^^^ 
spects so material and Important as to~TustTfy a juSgmeht of dissolu- 
ti5n7 Having reached that result, it becomes needless to advance into 
the^ider discussion over monopolies and competition and restraint of 
trade and the problems of political economy. Our duty is to leave them 
unta some proper emergency compels their consideration. Without 
either approval or disapproval of the views expressed upon that branch A 
of the case by the courts below, we are enabled to 4€cide that in this ^- i>S 
St^tf^, th<> re can be no partnerships of sepa ra te and _jrj^r^ndr"t f.O'"- 
oora^^on^. wtiether directlv. or indirectly through the medium of a 
trust; no substantial consolidations which avoid and disregard the stat- 
utory permissions and restraints, but that manufacturing corporations 
must be and remain several as they were created, or one under the 
statute. 

The judgment appealed from should be affirmed with costs. All j^f 

concur. it**^\ i r~^ \ 

^ • ^ In re WATERTOWN PAPER CO. 

(United States Gircolt Coart of Appeals, Second Olrcnlt, 190&. 109 SM. 252, 

M O. O. A. 52a) 

Appeal from the District Court of the United States for the North- 
cm District of New York. 

The H. Remington & Son Pulp & Paper Company (designated in the 
opinion following as the ' Tulp Company") appeals from an order dis- 
adlowin^ a claim of $72,775.4 5 presented by it against the bankrupt es- 
t ate of the Watertown Paper C ompany (designated in the opinionjis 
the " Paper CJompany "). 

^Before Lacombe, Coxe, and Noyes, Circuit Judges. 

NoYBS, Circuit Judge.* The statement of the P ulp C ompany's claim 
as presented embraced items of " mercha ndise" furnisHed at various 
ti mes from Septembe r 30, 1904, to NoveriiBer' 15,' 1905, amounting to 
$72^ 75.45 ! 'I'he affidavit to which the statement was annexed stated 
tfiat the consideration of the debt was "wood pulg, sold and delivered." 
It appears from the books of the corporations, however/ that said 

r 
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s miount was really th e balance o f the running accounts betw een sai d 
c orporations extendin g over a long period. It also appears that the 
accountant, in preparing the claim, took this balance from the books 
and sufficient of the late sales to amount thereto, and stated the one as 
the consideration of the other. * * * 

In considerin g the^claim of the Pulp Company upon its mer its, we 
must star t with'tTiej-ssumptjon' that, if the Paper Company werejiotit 
bankrupt the claim would be valid and enforceable in the courts. The 
books of the corporations show that the balance in favor of the Pulp 
Company is the amount stated in the claim as presented. Indeed, the 
appellees say in their brief : 

"No question is made in the proofs by contestants that the pulp_giill 
did mafruTacfuTe"anH""'deliveF to the paper mill pulp to the extent and 
amount pf vastly more than $72,775.45. Nor is any question made but 
that said last mentioned sum represented the balance of the running 
account kept between the two mills and included all items from the or- 
ganization of the Pulp Company in 1887 to the date of adjudication, 
whether of money, credits, or pulp." 

The contention of appellees, however, is that the claim is unenf qrce- 
' M-* able against the bankrupt estate of the Paper Company because- — as 
i/^> they allege----tTie Pulp Company and the Paper Company are not two 
( '^* \i sepafate'corporationsj'b'ut one. ''There is no such claim" — they say — 

' i;.-^ . J^^^ ''uHIessTTHHeeSTthe bankrupt can be said to have a claim against it- 
self." In other w ords, they claim that the Pulp Coinpany ..was merely 
an ad junct or branch oF the T'aper Company. It is necessary, there- 
fore] before considering the legal questions, to examine the facts ap- 
pearing in the record with respect to the organization, existence, and 
relations of the two corporations. 

The bankrupt — the .Paper Company — was organized in 1864 with 
a capital stock of $14,000, which was afterwards increased to $20,000. 
Prior to 1886 its entire capital stock was owned by Hiram Reming- 
ton and Edward^ W. Remington. At that time Hira m Remingto n 
gav e 20 sl2ares_.to each of his three daughters, and tHe ownership re- 
mained the same down to the time of hi§ death in 1905. The Pulp 
Co mpany w as organized in 1887 with a capital stock of $20,000, of 
wKTch $l(y!)0 &, was "taken by Hiram Remington, $9,500 by Edward 
Remington and jSOOpy Nellie Remington, wife of Edward Reming- 
ton.^ The stock of the Pulp Company was paid for by Hiram Rem- 
ington and Edward Remington in the following manner: They both 
had credits of considerable sums upon the books of the Paper Com- 
pany, which by their direction advanced the necessary funds to the 
Pulp Company and charged the advancements to their accounts. In 
1902 the stock of this company was increased by a stock dividend to 
128,000, all of which was held by the same stockholders. In March, 
1905, Hiram Remington died, and his shares in the two corporations 
were distributed among his children. Prior to that time there had 
also been some changes in the holdings of Edward Remington and 
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his Wife in the Pulp Company. It may be broadly stated, however, 
that during the entire existence of the Pulp Company prior to No- 
vember, 1905, when John B. Taylor acquired the shares of the two 
corporations, the ownership of their stock had been in Hiram Rem- 
ington and Edward Remington and their families. But it also appears 
that the several stockholders had different interests in the two cor- 
porations and that some owned stock only in one corporation. 

The affairs of the two corporations were closely intermingled. For 
some years after the organization of the Pulp Company the Paper 
Company manufactured its own pulp; but in 1891 and thereafter it 
procured its supply from the Pulp Company and took substantially 
all that it produced. This it made into paper and sold it in the market. 
The corporations gave e ach other commercial paper and indorsed igr 
each other. Separate books of accounts were kept for- the two cor- 
porationsj but the business was conducted from the office of the Pa- 
per Company. The Pulp Company had no bank account ; all its bills 
being paid by the Paper Company and charged to its account All 
credits of the Pulp Company were collected by the Paper Company 
and credited to it A certain proportion of the office expenses was 
charged to the Pulp Company. 

The case thus presented is one in which the stockholders of the "^ 
two corporations are largely^ the same, in which both corporations \J m ^ 
have "Kggnlu nder the sam e management, and in which their affairs ^'V 
have for yearrteen mvoTveH and intermingled; and the legal c[ues- ^ J 

tToiTls' whether these relatio ns prevent the one corporation from en- ^//*-^-> 
forcin g against the bankrupt " estate^ of the other a claim which, in ^ 
case the latter corporation liad remained solvent, would have been 
b oth valid amd..^i3ifl3:c£gtDle' It must be clearly borne in mind that 
this IS not a case in which a creditor is, suing a corporation upon the 
ground that it has so held itself out in connection with another cor- 
poration as, upon principles of estoppel, to render it responsible for 
a particular debt of the latter. Any legal principle which would pre* 
vent the Pulp Company from collecting its claim from the estate of the 
Paper Company would permit all the creditors of the Paper Company 
to look to the Pulp Company for the payment of their demands — 
would, in effect, extend the jurisdiction of the bankruptcy court over 
the Pulp Company's property. 

N ow, it is an elementary and fun damental principle of corporation \ 
law t hat a corporation is an entity separate and distinct from its 
stockhol ders and from other corporations with which it may be con- 
necte3! The" laVt tliat^the "stockholders of two separately chartered 
corporations are identical, that one owns shares in another, and that 
they have mutual dealings, will not, as a general rule, merge them 
into one corporation, or prevent the enforcement against the insolvent 
estate of the one of an otherwise valid claim of the other. As said 
by the Supreme Court of Arkansas in Lange v. Burke, 69 Ark. 85, 88, 
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61 S. W. 165, in holding, in a case where two corporations were prac^ 
tically contrqlled by the same stockholders and had had intimate busi- 
ness relations, including the employment of the same bookkeeper, that 
a claim of one corporation would be enforced against the insolvent 
estate of the other: 

"A corporation is an artificial being, separate and distinct from its 
agents, officers, and stockholders. Its de alings with another corpora- 
t ion, altfiough' it may b e composed m^art of persons^ who own i^e 
^ " ^^JQrity of the sto ck in each company^ and may be manage d by the 

r • \^jf' ssune officers, if thejTBe in good faith and free from fraud, stan3^ upon 
^ \ ^^'%HL?-~^^?!?z. ^"^ affect it and the other corporation in the same 
manlier and to the same extent, that they would if each had b^n 
compbsed^ of different stockholders and controlled by different of- 
ficers^.*!.. 

And as said by the Circuit Court of Appeals for the Sixth Qrcuit 
in Richmond, etc.. Const. Co. v. Richmond, etc., R. Co., 68 Fed. 105, 
108, 15 C. C. A. 289, 34 L. R. A. 625 : 

• ' "The contract company was a legal corporation, wholly distinct 
and separate from the railroad company. The fact that the stock- 
holders in each may have been the same persons does not operate 
to destroy the legal identity of either corporation. Neither does the 
fact that the one corporation exercised a controlling influence over the 
other, through the ownership of its stock or through the identity 
of stockholders, operate to make either the agent of the other, or to 
merge the two corporations into one." 

See, also, Waycross, etc., R. Co. v. Offerman R. Co., 109 Ga. 827, 
35 S. E. 275; Crane v. Fry, 126 Fed. 278, 61 C. C. A. 260; Watson 
V. Bonfils, 116 Fed. 167, 53 C. C. A. 535; Fitzgerald v. Missouri 
Pac. R. Co. (C. C.) 45 Fed. 812; Goodwin v. Bodcaw Lumber Co., 
109 La. 1050, 34 South. 74; Ex parte Fisher, 20 S. C. 179; White v. 
Pecos, etc., Co., 18 Tex. Civ. App. 634, 45 S. W. 207. 

Unless, therefore, it can be shown that some exception to tbe^^n- 
eral rule of separate corporate existence and liability applies in this 
caseJTt must follow that the claim of the Pulp Company should have 
been allowed. The only exceptions to that rule possibly applicable 
here are: (1) The legal fiction of distinct corporate existence will 
be disregarded, when necessary to circurtivent fraud. (2) It may also 
be disregarded in a case where a corporation is so organized and con- 
trolled, and its affairs are so conducted, as to make it merely an in- 
strumentality or adjunct of another corporation. 

Under the first exception the cases are numerous which hQld^th^t 
a person cannot transfer his property to a corporation to defraud 
its c'reditors, nor employ a separ^Lte corporate existence to evade his 
li^BiTities. But^ere_ls_npthing in the record showi ng any fraudln 
-^ tEe"organization of the Pulp Company or in its operation or man- 
agement. It does not appear that the Pulp Company absorbed the 
assets of the Paper Company. In fact, the balance presented as its 
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claim by the Pulp Company is reached by deducting all the Paper 
Company's credits. It does not appear that the creditors of the Pa- 
per Company gave it credit in the belief that it owned the property 
of the Pulp Company. Indeed, the record is barren of any facts 
from which fraud can be found or inferred. So the question is wheth- 
er the case pre sented comes within the second exceplToiTto* the rule — 
whether the Pul p Com pany was merely an aaTunct of the business 

the Paper Company, an agency or instrumentality through which 
it actedT 

There is, as the appellees point out, a line of cases holding that, 
when one corporation creates another corporation for a particular 
purpose and holds its stock, the latter will be treated as an agent of 
the former or as an instrumentality for carrying out its purposes. 
In these cases the controlling corporation has been held liable for 
the debts of the subordinate , company. Interstate Telegraph Co. v. 
Baltimore, etc., Telegrajdi Co. (C. C.) 51 Fed. 49; Baltimore & O. Tel. 
Co. V. Interstate Tel. Co., 54 Fed. 50, 4 C. C. A. 184, in which a rail- 
road company organized a telegraph company with small capital — all 
of which it held — as a department of its business and was held liable 
for its debts, is an illustrative case along this line. But the principles 
of those cases arc only indirectly applicable here. Neith er the Paper 
Company nor the P ulp Company own any of the other's shares, and 
in no sens e can it ^e "sairth at'die Paper Company organized .th? EulP 
Company as a department of its business. 

Probably the strength of the appellees' contention can best be 
tested by applying the principles of that which is probably the most 
favorable case for them which they cite — Re Muncie Pulp Co., 139 
Fed. 546, 71 C. C. A. 530, decided by this court. In that case a New 
York corporation, the stock of which was owned by two officers, en- 
gaged in a manufacturing business in Indiana and acquired certain 
gas and oil well properties there. It being desirable that a local cor- 
poration should be formed to acquire rights of way, such a corporation 
was organized, with the same stockholders as the first corporation, to 
which the latter transferred, without consideration, its gas and oil 
well properties. The local company kept no separate books, and its 
affairs were managed by the first corporation. The latter corpora- 
tion went into bankruptcy, and it was held that the local company was 
merely the agent of the bankrupt corporation, and that its shares in 
the names of the officers, as well as its property, belonged in law to 
the bankrupt. In his opinion Judge Coxe said : 

"The Great Western Company was undoubtedly a mere creature 
of the Pulp Company, having no independent business existence, and 
organized solely for the purpose of facilitating the business of the 
latter. The Great Western Company has no shadow of claim to the 
property in controversy, and to permit it or its president, or share- 
holders, to dispose of such property, is to sanction a fraud upon the 
creditors of the Pulp Company." 
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But the present c ase is not at all like the Muncie Case, nor like any 
of tne^^ojher causes cited by ttie appellees,. As already shown, no ele- 
' ^ irg nt o f f raud is^ presegt. The Paper Company did not In any legal 
sense furnish the money to build the Pulp Company's plant. It is true 
that it actually advanced the funds ; but it did so for the account of 
the Remingtons. It was merely the conduit through which the Rem- 
ingtons' money passed to meet their obligations. Itjdoes ^not appear 
t hat the P aper Company ever had the ,sligjitest claim— legal or equita- 
bTe— to any oF"tHe' stock of the tulp.jCpiaP3:ny. It is True that the 
two corporations mingled their affairs. A creditor of one company 
might perhaps have a claim, based upon principles of estoppel, against 
the other. Lax business methods are clearly shown. Undoubtedly the 
controlling stockholders regarded the two corporations as being, in a 
general way, different departments of their business. But the sei> - 
arate corp orate organizations were apparently kept up. Each cor^o- 
ration liad its own creditors, its own assets, and conducted its business 
injfs^owiTnaiias, Books of account were kept, showing their financial 

ijfj relations. T he stockholde rs were not entirely the -Same. We cannot, 
upon these facts, hold that the corporations were identical, nor that 
the Pulp Company was merely an adjunct or instrumentality of the 
Paper Company. Instead of coming under the exceptions, this case 
seems clearly to come within the general rule that the distinct corgo- 

V rate existence of two separate although associated corporations will 
' be regarded by the courts. 

For these reasons, we think that the claim of the Pulp Company 
shotdd have been allowed against the bankrupt estate of the Paper 
Company/ ♦ ♦ i* 

A. c*' 
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ROBERTS V. ANDERSON. 

(United States Circuit Ck)urt of Appeals, Second Circuit, 1915. 226 Fed. 7, 

141 O. C. A. 121.) 

This c a use co mes here on writ of error to review a judgment of the 
United States District Court for the Southern District of New York 
dismissing^ the complaint, which judgment was filed on March 8, 1915. 

Before Lacombe, Coxe, and Rogers, Circuit Judges. 

Rogers, Circuit Judge. This action arises under section 38 of the 
act of Congress approved August 5, 1909, known as the Corporation 

T See article, "Piercing the Veil of Corporate Entity," by I. Maurice Worm- 
ser, 12 Columbia Law Review, 496. 
8 For discussion of principles, see Clark on Corp. (3d Ed.) §§ 6-8. 
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Tax Law , and acts amendatory thereof and supplemental thereto. The | __ 
action is brought to recover corpo ratio n excise taxes pai d by the de- N> ^i , / 
fendant for the years 1909 a n? 1910. The issue present ed to t he court 
i s whether the United States Express C ompany was or was npt subject 
t o the tax impose d! The amount of the tax paid for the year 1909 was 
$5,613.12, and for the year 1910 was $8,354.45. The plaintiff, ther e- 
fore, asks for judgment f9r$13j,967.57 and interest from the date q{ 
the respective pa yments. These pa yments, it is av erred, were not^paid 
voluntarily, but unrter dure^«ss an H jjroteSJt. 

Section 38 of the act (Comp. St. 1913, § 6300) provides as follows: 
*' That every corpo ration, jpint stock company or association, organized 
for profit and having a capital stock repjesented by shares, * * * 
now or hereafter organized under the laws of the United States or of 
any state or territory of the United States, * * * shall be subject 
t o pay annually a spe cial excise tax with respect to the carrying on pr 
doings busi ness by suc h corporation^ joint Stock company or associ^- 
tion, * * * equivalent to one per centum upon the entire net in- 
come over and above $5,000 received by it from all sources during such 
year. ♦ * *" 

No claim is made that the United States Express Company was 
organized under any law of the United States. That the company is 
organized for profit and has a capital stock represented by shares is 
not denied. The company avers that it is an unincorporated associa- 
ti on o r partnership, formed by agreement in New York City on April 
2 2, 1854, and that ever since it has existed solely by virtue of that 
agreement and extensions thereof. It denies that it is organized or 
has ever existed under any law of the United States, or of the state of 
New York, or of any other state or territory. It avers tha t all its op- 
e rations and activities ha ve been carried on without a franchise or 
ot her rig hts than such as are allowed to individuals or to partnerships 
under the law of the land . Its agreement, it declares, has never de- 
pended" upon any statute for its effectiveness. It denies that it has 
ever been contemplated that its association should derive a statutory 
privilege of doing business in a capacity other than that of a partner- 
ship or of individuals voluntarily associated for the purpose of carry- 
ing on the business provided for in the partnership agreement. 

It appears that the company is conducting its business in 28 states, 
in the District of Columbia, and in the province of Ontario, and that 
it has some 4,500 offices. Under the original agreement of 1854 the 
company was to continue in existence for a term of 10 years unless 
sooner dissolved by law or by a vote of the directors. But in 1859 
the term was extended for the further term of 20 years from May 
1, 1864. In 1884 it was extended 20 years from May 1, 1884, and in 
1903 it was extended 20 years from May 1, 1904. The articles of as- 
sociation state that the parties have agreed, and *'do hereby severally 
and mutually covenant and agree, to form a joint-stock company, with 
the intent and purpose of doing and prosecuting a general express for- 
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warding agency, commission, banking, exchange and insurance busi- 
ness at and between the city of New York, and such other cities and 
towns in the United States, the Canadas, or other foreign countries, as 
the directors, hereinafter named, or their successors, may, from time to 
time, direct." 

The property and management of the company is vested in a board 
of five directors. The board are given authority "to change, alter and 
fix" the number of persons that shall constitute the board, and in case 
of an increase thereof or otherwise to fill the vacancy thereby created. 
They also have the right by a unanimous vote to extend the term of 
the existence of the company. They are authorized at any time by 
a unanimous resolution to dissolve the company if deemed for its best 
interests. They are empowered to declare dividends out of net earn- 
ings, and are authorized in. their discretion "to purchase, buy, sell or 
exchange any line or lines of express already established as well as to 
establish new lines and to run said lines and carry on the business 
thereof, so purchased or established under separate and distinct firm 
names or otherwise in the discretion of said board." They are au- 
thorized to assess the shares "for any losses, damages or expenses to 
which the company may be subjected in the prosecution of its legiti- 
mate business." 

In the case of the refusal or neglect of any shareholder to pay and 
discharge any assessment whenever the same is called for by the board, 
the whole .or so many of his shares as is necessary may be forfeited 
and sold. The shares have a face value of $100, and the number of 
shares may be increased or decreased as the board of directors think 
best. There are at the present time 100,000 shares, owned by niore 
than 1,500 members. The shares are assignable. It is. provided that 
death or the incapacity of any member shall not operate as a dissolu- 
tion of the company, but the survivors shall prosecute the business in 
the same manner as if no such death or incapacity had occurred. But 
in case of death the survivors have the right "to purchase and take the 
interest and shares of said deceased shareholder by paying to his legal 
representatives the actual value thereof at the time of his decease, to 
be determined by three disinterested persons to be mutually chosen by 
the parties interested, unless the heirs of such deceased shareholder 
shall be of age and legally competent to act and shall elect to retain and 
hold such share or shares in conformity with these articles." And it is 
provided that no shareholder in the company other than such person 
or persons as may be authorized by the board "shall have the right or 
authority to use or sign the associate name of the company, or the 
name of any firm belonging thereto, under any circumstances or pre- 
text whatever." 

The articles provide that: "All deeds of real estate and all bonds 
and mortgages or other sealed instruments, made to and for the benefit 
of said company, shall be made and executed to and by the president 
thereof and his successors, and all suits at law or in equity brought or 
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prosecuted for said company shall be in the name of the president 
thereof/' 

In Eliot V. Freeman, 220 U. S. 178, 31 Sup. Ct. 360, 55 L. Ed. 424 
(1911) the Supreme Court held that the intention of Congress was to 
embrace within the corporation tax statute only such corporations and 
joint-stock associations as were organized under some statute, or de- 
rived from that source some quality or benefit at the common law. 

It may be conceded that at common law and without statutory au- 
thority persons may associate themselves together in a joint-stock com- 
pany with transferable shares. In Lindley on Company Law (6th Ed.) 
p. 193, it is said : *' Upon the whole, therefo re, it appears that there is 
no case deciding that a joint-s tock company with tiauisTea[Mc^lsIiarc.St 
and not incorporated by charter or act of Parliament, is illegal at com- 
mon law ; t hat opinions have never theless differed upon Jhjs,jitifigtiQn ; 
that the tendency of the courts was f ormerlyjo declare such companies 
i llegalj th at this tendency exist s no longer; and that an^uniaOQlporat- 
ed compa ny with Jra nsferable shares will not be held illegal at coxomon 
l aw, unless it can be s hown to be of a dangerous and mischievous char- 
*9t§?!.???^.^SL^? -th^ grfevance oT her majesty's subjects. The lega lity Ih^ 
at^common law of such companies^may therefore be considered as fin^l- 
l TestaDlish< " 

And that such is regarded as the law by the Supreme Court of the 
United States is seen in Eliot v. Freeman, supra, where joint-stock 
companies having transferable shares were recognized as not having 
derived any of their rights from the statutes. See, too, Warner v. 
Beers, 23 Wend. (N. Y.) 103, 147 (1840) where it is said that by the 
common law shares may be made transferable absolutely, and that the 
right to transfer shares may by agreement be incorporated into part- 
nership articles. 

It may be conceded that it is not necessary that an unincorporated as- 
sociation should have statutory authorization to have its real estate held 
by its president as a trustee for the members. Indeed, in Eliot v. Free- 
man, supra, the property of an unincorporated association was held by 
trustees, and it was admitted by the court that its right was not derived 
from any statute. 

But it appears th at the United States Express Company is in th^ 
enjoym ent of certain rights or privileges which no unincorporated as- 
sociatTon enjoys at co mmon law. In other words, that company de- 
rives from a statutory source a "quality or benefit not existing at com- 
mon law." I n the ca se of an unincorporated association the rule at 
c ommo n law is that it cannot sue or be sued in the name of the asso- 
dation or ofits officers, but must su§ in the name of all of the mem- 
b ers composing it ; however numerous they may be. See 22 Cyc. p. 477. 
The hardship an3 great inconvenience of making all the members of 
large unincorporated companies parties to actions have led to impor- 
tant remedial legislation in this country and in England. This legisla- 
tion in substance provides that such associations may sue and be sued 
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in^the name of a des officer, as the president, or treasure r o f 

thejiompanj^ who for the purposes of suit is substantially a corpora- 
tion sole and the representative of the company, as distinct fromjhe 
inSividiials composine: it. 

In 17 American & English Encyc. of Law (2d Ed.) p. 643, reference 
is made to the fact that modem legislation usually provides, in the case 
of unincorporated companies, that they may sue and be sued in the 
name of an officer who is the representative of the company, and it 
adds : *' But such off icer must, be created or pointed out by law, since 
the partner s or as socia te s cannot by their own act empower one of their 
nffirpir,'^ fnr th^ time bcin^T to represent the firm and sue and be su ed on 
jtsj^ehalf. Such a person would not be a representative, like a cor- 
poration sole, and could have no such standing as such in court." 

We have no doubt ^hat^this is a correct statement of the law, and 
that_the_memBers"of an unincorporated joint-stock company orjisspcja- 
tion cannot, in the absence of a statute so providing, designate, one Qf 
their officers to sue an3 be sued as the representative of the others. 
The question was so decided in Hybart v. Parker, 4 C. B. (N. S.) 209 
(1858), where the three judges were unanimous. In his opinion Wil- 
liams, J., said: "It may be, as Mr. Collier suggests, that the law 
operates hardly in the case of these companies ; but, if it be a hardship, 
the remedy must be sought at the hands of the Legislature/' Willes, J., 
said : "I agree with the rest of the court in thinking that this declara- 
tion cannot be supported, and for this additional reason : That, if we 
were to hold that the purser might maintain this action, it would be 
trenching upon the prerogative of the crown, by making a new species 
of corporation — a corporation sole for the purpose of bringing ac- 
tions." 

And the courts in New York recognize the same doctrine. In Van 
Aemam v. Bleistein, 102 N. Y. 355, 7 N. E. 537 (1896), Judge Rapallo 
points out that in the state of New York, prior to 1849, all the mem - 
bers of an unincorporated Joint-stock company or association we£e 
necess ary par ties to an action by or against such company or associa- 
tion, whatever the number of its members might be. He says that : 
•*S^uch an association could not sue in the name of any officer of the as- 
sociation or in the name of its trustees." He adds that Laws 1849, c. 
258, § 1, provided that any joint-stock company or association, con- 
sisting of seven or more shareholders or associates, might sue or be 
sued in the name of the president or treasurer, for the time being, of 
such joint-stock company or association, and that suits so prosecuted 
should have the same effect on the joint rights or property of the com- 
pany as if prosecuted in the names of all the shareholders or asso- 
ciates. And in an earlier case, Westcott v. Fargo, 61 N. Y. 542, 548, 
19 Am. Rep. 300 (1875), the same doctrine was announced; the court 
saying: "S uch a n officer mus t be created by. law, since the partners or 
associates cannot, T)y their own act, empower their treasurer or secre- 
tary, for the time being, to represent the firm and sue and be sued on 
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its behalf. Such a person would not be a representative, like a cor- 
poration sole, and could have no standing as such in court." 

The statutes of the state of New York have endowed the United 
States Express Company w itTTcapacities and attributes not possessed 
by a parto ershig^ at jconimo n law . They have legalized attributes as- 
sumea by~the United States Express Company and made valid and 
effective its asserted rights. The New York act of 1849, authorizing 
joint-stock companies to sue and be sued in the name of the president 
or treasurer, was followed by chapter 153 of the Laws of 1853, amend- 
ing the former act so as to provide that suits against a joint-stock com- 
pany should in the first instance be prosecuted against the president 
or treasurer of the company, and that suits could not be brought 
against individual shareholders until judgment against the company 
was returned unsatisfied. These provisions seem to be still in force, 
being incorporated in the Joint Stock Association Law (Consol. Laws, 
c. 29). Moreover t he Constitution of Ne3y_York, in article 8, §.3, pro- 
y ides as follows : * ^he term ^corpo rations.' as usedL in, this..article. shall 
be con strue d to inclu de all associations and joint-stock.£ompauiea,h^y- 
ing ariy "oTlhe p o wers or privileges of corporations not possesSfidLhy 
i ndividuals or partnerships ! Sndlill corporations shall have the right 
to sue and shall be subject to be sued in all * * * cases as natural 
persons." ' / 

It would seem that under the Constitution and laws of Nejv Ypxj|? . ' '.,^ « 
t he United States Expres s Company is for all practical purposes a " Q* ^ / 
corporation. The fact that its members do not possess the important ^^-r) 
corporate attribute of limited liability is not material to the purposes \j ^ 

of this suit. Corporations even exist under charter or statutory pro- 
visions where the members do not enjoy a restricted liability. 

In People ex rel. Piatt v. Wemple, 117 N. Y. 136, 22 N. E. 1046, 
6 L. R. A. 303 (1889), the New York Court of Appeals had before it 
the validity of a tax imposed upon the United States Express Com- 
pany under a statute of the state of New York (chapter 542 of the 
Laws of 1880) entitled "An act to provide for raising taxes for the use 
of the state upon certain corporations," as amended by subsequent acts 
(chapter 361, Laws of 1881 ; chapter 501, Laws of 1885). The statute 
declared that: "Every corporation, joint-stock company or associa- 
tion whatever, now or hereinafter incorporated or organized under any 
law of this state, or now or hereafter incorporated or organized by or 
under the laws of any other state or country and doing business in this \i 1x7 ( 
state," should be subject to the tax. The court held, that the United ^ 
States Express Company was liable to the tax . The court said: "In 
view of the capacities and attributes with which, as we have seen, the 
United States Express Company is endowed, and in view, also, of the 
statutes which legalize its assumed capacities and make valid and ef- 
fective its asserted right of succession, its distinctive name and the 
alienability of its shares, we find nothing to warrant the rpptpntinn nf 
the appellant that it is a mere partnership, existing only under its ar- 
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t ides of agreement and assoc iation. It is true those articles contain no- 
reference to any statute of the state, as one under or by which the com- 
pany was organized, yet, by the very constitution of the body itself and 
the privileges and powers which it can only exercise by virtue of those 




vXj ' ' ... " . 

' c ompan y or assQcifltiptj ' " And the court further said : "The word 

'incorporated,' as here used, is not to be taken in a technical or re- 
stricted meaning and confined to an association brought into being ac- 
cording to the formula of a statute, but as including any combination 
of individuals upon terms which embody or adopt as rules or regula- 
tions of business the enabling provisions of the statutes. In the case 
before us the agreement, which brought many persons into one artifi- 
cial body, was so framed as to accomplish that end, and in proposing 
to conduct its affairs by the power given to it in the mode prescribed 
by the Legislature, they must be deemed, for the purposes of the act 
in question, to be incorporated — ^that is, formed or united — ^under the 
law of the state, whether the artificial body be termed a corporation, a 
joint-stock company, or association." It also declared: "It is pre- 
cisely such an association as, when formed without authority from 
Parliament, was declared in England to be illegal and void, and to be 
'deemed a public nuisance* (6 Geo. I, c. 18, § 18) ; the statute in this re- 
spect following, it was said, the common law and enforcing its rules by 
the imposition of penalties." 

In Spraker v. Piatt, 158 App. Div. 377, 386, 143 N. Y. Supp. 440 
(1913), the Appellate Division of the Supreme Court of New York, 
Third Department, it is declared that the United States Express Com- 
pany is the creature of contract and exists by virtue of its articles of 
association and not by statute, and that joint-stock associations are 
not of statutory origin, but the creature of common law. We admit 
that this company did not organize under a statute, and that the com- 
mon law permits the organization of joint-stock companies. We do 
not however understand that the court in that case meant to decide 
that the company derived no advantage from any statute of the state 
and possessed no rights under its articles, except such as the common 
law gave it. And it could not have so decided without overruling the 
Court of Appeals of the state. 

The conclusion we have reached is that, while the United States 

Express' Company is without a special charter and has not been or- 

j ganized under any'statute, but is a joint-stock company created under 

;' ^ ^ \^ articles of association or agreement, it nevertheless is in the enjoy- 

/ '^ inent of valuable privileges which such a company did not posses^ at 

common law, but obtains by virtue of the statutes of New York. In 

Cook on Corporations (7th Ed.) vol. 2, § 505, that writer says : "There 

is an essential difference between a joint-stock company as it exists 

at common law and a joint-stock company having extensive statutory 

powers conferred upon it by the state within which it is organized. 
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The latter kind of joint-stock companies are found in England and 
ill the state of New York. To such an exten t have these statutory 
powers been conferred on join t-stock companies that the only sub- 
stantial difference between tnem"andr corporations is that the members /\ 
are not exempt irom liability as pa rtners for the debts of the company." (/ 

We think mis language fi tly describes the status of the United States /y^ ^ 
Express Company, a nd that the company belongs to that class of joint-^^^^^ 
stock co mpanies whicFT t was tFie intention of Congress to tax under ^ 

the Co|:poxatiaa.T2UJ^.^Act of 1909. Moreover the company has re- 
,garded itself as organized under the laws of New York. In Chapman 
V. Barney, 129 U. S. 677, 679, 9 Sup. Ct. 426, 428, 32 L. Ed. 800 (1889) 
i t described itself as **a join t-stock company organized under and by rs 
v irtue of a law oj ^ th e state of New York, and which said company is / 
authorized by the laws of the state of New York to maintain and ^^ Y/* 
brmg suits, in the name of its president, for or on account of any right # 

of action acci ruing t osaid company.^^^ See Piatt v. Colvin, 50 Ohio St. 
703, 36 N. E.73^. Judgment affirmed. 
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" CREATION AND CITIZENSHIP OP CORPORATIONS 

Is Power of the State Legislatures ^ 



FALCONER v. CAMPBELL. 

(United States Circuit Court, 1840. 2 McLean, 195, F^d. Gas. No. 4,620.) 

Action against the directors of the Detroit bank to recover the 
amoun t of bill of^ exchange, drawn by the bank in favor of the plain- 
tiffs on a New York bank, and protested for nonpayment. The declara- 
tipn^set lorth the organization of the bank under the general oankmg 
law of l83«. T Ee defe ndants. filgd.^ general demurrer. 

y^^ff yT^TcCkANrj.* * * * First: Are the associations authorized .by 

V ^ I ^^ general law corporation?? 

(' *.*-^ -* • \^ Second: Jad th^ legislature power to pass such a law? 

The act in question is entitled "anjict to organ ize an d r egula te bank- 
ing^ssqciations." The first, second, third, fourth, fifth, sixth and 
sevenUi section^ provide in what mode the associations shall be formed. 
Application is to be made, in writing, to the treasurer and clerk of the 
county, where the business is to be transacted, stating the amount of 
capital proposed. Of this application public notice is required to be 
given. Bonid, in the sum of thirty thousand dollars, to be approved of 
by the treasurer and clerk, must be entered into. The capital stock 
is limited, and the subscriptions are to be received and apportioned, etc. 
Ten per cent, on shares subscribed are required to be paid. 

And when the capital stock of the proposed association shall be sub- 
scribed and ten per cent, paid, on notice being given to the stockhold- 
ers, they are authorized to meet and elect nine directors, a majority 
of whom are authorized to manage the affairs of the association. They 
are required to elect one of their number president ; and in the ninth 
section it is provided, that "all such persons as shall become stockhold- 
ers of any such association sliall, on compliance with the provisions qf 
the act, constitute a body corporate and politic in fact and in name, and 
by such "name as they shall designate and assume to themselves, etc., 
and by such name they and their successors shall and may have con- 
tinued succession, and sha ll, in their corporate capacity^ be capable pf 
suing and being sued, pleading and being impleaded, etc., in all courts 
whatsoever; and that they and their successors may have a common 
seal, and by such name as they shall designate, adopt and assume as 
aforesaid, shall be in law capable of purchasing, holding and conveying 
any estate, real or personal," etc. By the 15th section the directors, 
for the time being, or a majority of them, have power to make by-laws. 

1 For discussion of principles, see Clark on Corp. (3d EJd.) J 14. . , [ ^^jS" 

3 Portions of the opinion are omitted. / i - r ^ 

/ ■ ^ ) 
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The ordinary powers of a corporation are — 1. Perpetual su ccession. 
2. To sue a nd be sued, and to receive and grant by their corpcirate 
name. 3. To pur c hase and hold lands and chattels. 4. To have a 
common seal ; and 5. To make by-laws. 

Some of these powers are incidents to a corporation, but they are all 
generally expressly given by a statute in this coimtry, ajid^these.£Ow- 
ers are all given in th e a ct unde r consideration. It expressly provides 
that the association autiiorized by the act, when formed, shall "consti- 
tute a body corporate and politic in fact and in name." 

The act not only gives in terms all the requisites to constitute a 
c orporation, but the body, when formed^ is technically designated by it 
as siich . Where then is the ground for argument or doubt on the sub- 
ject? Did not the legislature comprehend the force of the language 
they used ? Thev have created an artificial , being, .gjy iSS. ^^ l^ ^^ well 
defined terms its ju s t propor tions and powers^ and have called it by its Q 
appropriate and t echnical nam^. C ould the legislat ure in language /^/^ C# 
more clear aiid forcible h ave created a corporation ? Not a quasi cor- 
poration, not a joint stock company, or a limited partnership, but sub- 
stantially and technically a corporation. 

In illustration of this act of the legislature, it is unnecessary to refer 
to the mode of creating corporations in England by grant, or between 
an ancient and modem being of this sort It exists between a body thus 
created and one created by a statutory grant, or between an ancient 
and modem being of this sort. It is enough to know that it is not es- 
sential to the character of a corporation, that its powers should be 
equal to any similar association, either ancient or modem. It is sufii- 
cient if in its corporate name it exercises the powers and rights of a >^ 
natural person, in the management of its concerns. y ^^^ 

We can entertain no dou bt_that the associations authorized under the PL/^y 
above act were intended to be, and are, in fact, corporations, . j 

/ Had the legislature power to pass this law ? This is the great ques- | *^AO^ 
\tion in the case, and it is fully and fairly presented by the demurrer. J 7'*^% 

The second section of the twelfth article of the constitution of * 



Michigan declares that "the legislature shall pass no act of incorpora- 
tion, tmless with the assent of at least two-thirds of each house." And v r . 
it IS earnestly, ingeniously an d ably contended that this is an inhibition V : *-' 
o t the creation of corpor ations T)y a general law. That corporate pow- 
ers, under it, can only be conferred by express enactment in each 

f«^CA WWW 



We are told that the people of Michigan were jealous of monopolies, 
and especially of bank monopolies, and that by the introduction of the 
above section into their constitution they intended to restrict the pow- 
ers of the legislature in making such grants. That such was their in- 
tention is clear from the language of the section. A law which confers 
corporate powers can only be passed by a vote of two-thirds of the 
members of each house. But must each conjuration be created by a 
separate act? This is the ground taken in support of the demurrer. 
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No act of incorpora tion shall be passedjb^ the legislature, unle ss wit h 
the assent of at least two-thirds of each house, are the words of the 
section. The word act is used in the singular, but does it necessarily 
import that not more than one corporation can be created in the same 
act? 

Suppose ten distinct applications were made to the legislature for 
bank incorporations at the same session, and the legislature were dis- 
posed to grant each application, must they pass ten acts of incorpora- 
tion, or may not the ten corporations be granted in the same act? 
Would not such a law be within the letter and spirit of the constitution? 
Of this there would seem to be little doubt 

As distinctive a character may be given to each corporation in such 
an act as if it were established by a special law. In 1834 an act was 
passed by the legislative council of the territory of Michigan, entitled 
"An act to establish branches of the Bank of Michigan, Farmers' and 
Mechanics' Bank of Michigan, and Bank of the River Raisin." Such 
acts are common, and it is believed never to have been supposed that 
the legislative power might not be exercised in this mode. The restric- 
tion in the constitution does not prohibit it. 

And if this may b e done under the constitution, then the construc- 
tion, that each corporation liTust be created by a special law, can not be 
sTistainedT *' * * 

At the time the constitution of Michigan was adopted, in many of 
the states and in this territory, it was tiie ordinary course of legislation 
to create corporations by a general law. This was the case in Ohio, 
and in many of the other states. And it can be of no importance 
whether banking or other associations were thus incorpprated. The 
power was exercised. Does the constitution prohibit the exercise of 
this power? 

\r . It has already been shown that an act which shall establish several 

^^ bankings corporations is not repugnant to the constitution. And this 

reduces the objections to the law under consideration to two points : 

First That a corporation being a grant must be made to a person or 
persons in esse. 

Second. The indefinite number of banking corporations which, un- 
der the law, may be established. 

The first objection on examination will be found to have but little 
force. 

The creation of a corporate existence can never take effect until the 
association be formed and the organization completed. Commissioners 
are generally designated in the act, who are to superintend the opening 
of the books and receive the subscriptions of stock. And when the 
amount shall be subscribed and the necessary payments made, the 
stockholders elect directors who appoint a president and cashier. The 
organization being completed, existence is given to the artificial being, 
a ndT its agen cy "commences. It is now in esse, but before this it was 
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not. Vitality is given to it by the voluntary association and organiza- 
tion of its members. Had they remained passive the law could have 
had no effect. 

In this case flien, the grant of the franchise is not made to a person 
or persons in esse. The commissioners did not constitute the corpora- 
tion, nor was the franchise in any form or degree vested in them. 

This is the general mode in which corporations are created, and it 
has stood the test of time, and of legal scrutiny. No valid objection is 
perceived to it. 

In regard to this objection the act under consideration rests upon the 
same ground as other and more special acts on the same subject. The 
franchise is not vested in either until the organization be completed, 
and this depends upon the voluntary association of individuals. 

In a special act commissioners are named to open the books and re- 
ceive su1)^criptions of stock ; in the act under consideration the clerk 
and treasurer of each county are required to perform this duty. They 
are conmiissioners for this purpose ; and, so far as the grant is con- 
cerned, if it be valid imder one law it must be so under the other. 

V/e come now to consider the obie^tipivlb^t an indefinite number of 
banking corporations are authorized by the general law, and this, it is 
suppose d, is not only repugnan t to the policy, but the express provision 
o i the const i tution . 

It can not be said that this law violates any express provision of the 
constitution. The extent of the provision referred to is that no act of 
incorporation shall be passed, except by at least a majority of two- 
thirds of each branch of the legislature. 

Now, this does not limit the number of corporations which shall be 
established, nor the number which may be created in one act. The 
act must be passed by a majority of two- thirds, and this is the only ex- 
press restriction on the subject. If the range of legislative power be 
restricted beyond this, it must be done by construction. 

There may be a wide distinction between the policy of a general 
and a special banking law, but this is not the question for judicial cog- 
nizance. Is there such a difference in principle, as to make the one 
constitutional and the other unconstitutional ? This is the inquiry now 
to be made. 

As it regards the power of the legislature, it is unquestionable, 
whether they establish one or fifty banking institutions. The same 
power which may establish one bank, under the constitution, may es- 
tablish fifty. 

In the general law, as above observed, commissioners are appointed, 
the county clerk and treasurer, to receive subscriptions of the stock the 
same as in a special act. And the mode of organization, under both 
acts, is substantially the same. 

The only differ ence seems to be that in the special act the number of 

corporations is limited, whilst under the general act they are indefinite. 

. -■■^. .. ...... ^--. _ " - - ^ 
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And here it is contended that thek legislature have, in substance, con- 
ferred the power to form corporations by voluntary associations, with- 
out exercising that special scrutiny, in each case, as is required by the 
constitution. 

But is this a sound and practical view of the case ? 

It may be admitted that it derives great force from the disastrous 
results which have been realized under this law ; but these have noth- 
ing to do with the question of power under consideration. Suppose 
the rqsults had been as beneficial as they have been injurious, how 
changed would have been the argument. But the question remains 
unaffected by the good or evil which resulted from the law. 

Thelegislaturej^in Jhe exercise of their discretion, seem to haye 
c onclude d that^ by^ requiring securities on real estate, and subjecting 
the^directors tg .certain liabilities, it would be good policy to multiply 
the banking institutions of the state. And in order to avoid the charge 
of monopolj^, which had been so liberally applied to banking incorpora- 
t ions by a general law, they field out to the community at large equal 
priy ile^eT m^ Tormmg such associatipn?- The act which thus sanctions 
an indefinite number of banks^ depending upon voluntary associations^Js 
passed by the requisite ruaiority oi two-thirds of both houses of the^ 
legislature. 

" Now, what is the practical operation of this law? It, in effect, de- 
clares' that the clerk and treasurer of each countv in the state shall be 
authorized to open books and receive subscriptions of stock, and when 
the associations, thus formed, shall become organized, they shall be 
in fact and in name bodies corporate and politic. The law acts as di- 
rectly upon associations thus formed as if it had been passed express- 
ly to incorporate each association. It is special to each. And the dif- 
ference between a general and a special law of this character, in this 
respect, seems to be that the one is passed on the special application of 
a few individuals, whilst the other is enacted under the influence of a 
general policy. But the question of power is the same. 

May not the legislature determine the number of banks that shall 
be established? This will not be controverted. And if they may do 
this, may they not, under the constitution, pass an act, by a majority 
of two-thirds of each house, to establish voluntary associations with- 
out limiting their number? 

Suppose the general law had limited the number of banks to be es- 
tablished under it to ten, could their power to pass the law have been 
doubted? They throw around the institutions, thus to be organized, 
all the guards and checks which they deem necessary for the public 
interest. The law acts as directly and distinctly upon each association 
as if it had been the only one established under it. And, in passing 
the law, the legislature exercise the same scrutiny as if they were 
about to incorporate only one bank. Such a law would be within the 
letter and spirit of the constitution. And if the legislature may do 
this, may they not fix on a greater number of banks tlian ten, or may 
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they liot, in the exercise of their discretion, authorize the establish- 
ment of an indefinite number? Whether the number shall be large or 
small is a question of policy an d not of_cqnstitutional^owQ£. If a 
large or indetinite number oi corporations may be created. in the. same 
a ct, under as salutary restric tions as tKe creation of one, is the policy 
of the constitution disregardeSr 

It fs contended that the general law throws off the restraints impos- 
ed by the constitution. But is this so? There is not a restriction in 
the exercise of corporate powers, which can be imposed by a special 
law, that may not be imposed under a general law. And the power 
of the legislature acts as directly in the one case as in the other. In 
the general law, then, there is no disregard of the restraints of the ) 

Dration ([ 



constitution, pavin g the power to establish more than one corporation fl^"^^ 
i n the s^me si^\\ th^"Tegisla.f:ur^ may establish many^ or an indefinite 
number, j 

The nu mber, w hether indefinite or limited, does not render the law /, \ 
repugnant to the const itution. If^ it has been passed by the constitu- ^ ^^ ^ f 
tional majority, it is wTtHTn' tEe restriction. 

'\y the thirty-sixth section of this law the legislature reserve "the 
power to alter or amend the act, and to dissolve any association to be 
incorporated under its provisions, by a vote of two-thirds of each 
house." 

Here is a power not usually reserved in granting franchises. And 
it would seem that, so far as the policy of the law may be considered, 
this reservation of power gives to the legislature as salutary a control 
over these grants, for the public good, as would have been exercised 
in acting on special applications for diarters. And the presumption 
is, that if the general law had not passed, the number of banks, under 
special lawp, would have been as great, and the consequences not less 
disastrous. 

The evil is not to be found in the constitution, or in the construc- 
tion of the constitution, but in the elements of which the government 
is composed. The true remedy is found in the sober reflection, ex- 
perience and intelligence of the community* ♦ » ♦ 

Demurrers withdrawn. 
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t^^ LUXTON V. NORTH RIVER BRIDGE CO. 






i. 



(Sapreme Ck>art of the United States, 18M. 163 U. & 625, 14 Snp. Ct 8Q!l« 

88 L. Bd. 806.) 

This wa s a pe tition bY^.the North River Bridge Company, incor- 
porated by the act of congress of July 11, 1890, ch. 669, for the, ap- 
pointment under that act oF commissioners to assess dama&:es foribe 
appropriatjoiL. and condemnation, for the approaches, to its bridge 
across the Hudson or North River, between the states of New Yprk 
and New Je rsey^, of laosl.pf Sarah Luxton in the city of Hoboken 
and t he coun ^of Hudson, in the latter state. Upon the order of the 
circuit court, appointing commissioners, s he sued out a writ^of^ error, 
which was dismissed by this court, at the last term, Because that or- 
der wa^ not a final judgment 147 U. S. 337, 13 Sup. Ct 356, 37 
ti. Ed. 194. T he commissi oners _af terwards made an award and re- 
port, assessing her damages at the simi of 1$Z,000, t o the acceptance 
ofjyhich she objected, upon the .grounds that the act of congress was 
f\i(:tx .unconstitutional, an^ particularly that congress could not confer the 
righf "oT eminent domain upon the company. But the court overruled 
the objection, and adjudged that the award be approved and confirmed, 
and remain on record in the office of its cleric, and that, upon payment 
or tender of the sum awSirded, the company might enter upon and take 
pos'session of the land for the purpose for which it was condemned. 
SHeTBereupoh sued out this writ of error. 
) Mr. Justice Gray. The validity of the act of congress incorporating 

j ' ^^ ^.{ ,the North River Bridge Company "rests upon principles of constitution- 
s', law^ now established beyond dispute. 

The congress of the United States being empowered by the consti- 
tution to regulate commerce among the several states, and to pass all 
laws necessary or proper for carrying into execution any of the powers 
speciEcally conferred, may make use Of any appropriate means for 
this end. As said by Chief Justice Marshall, "the power of creating 
a corporation, though appertaining to sovereignty, is not, like the pow- 
er of making war, or levying taxes, or of regulating commerce, a great 
substantive and independent power, which can not be implied as inci- 
dental to other powers, or used as a means of executing them. It is 
never the end for which other powers are exercised, but a means by 
w hich othe r objects are accomplished." C ongres s therefore^ may 
^^25t?-^5^-4^?^^^^?.^ appropriate means of executing the powers of 
govern ment, as, for instance, a bank for the purpose of carrying on 

s Fbr dlscossloii of principles, see Clark on Ck)rp. (3d Ed.) | lOL 
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the fiscal opera tions of. tibe United States, pr a railroadl corporation 
f or the purpl e oT^romoting commerce among. Ihe. states. McCul- 
loch V. M^laHaTTWheat/Sie, 411, 422, 4 L. EA 579; Osbom v. 
Bank of United States, 9 Wheat. 738, 861, 873, 6 L. Ed. 204; Pacific 
Railroad Removal Cases, 115 U. S. 1, 18, 5 Sup. Ct 1113, 29 L. Ed. 
319; California v. Pacific Railroad, 127 U. S. 1, 39, 8 Sup. Ct. 1073, 
32 L. Ed. 150. Congre ss has likewise the power exercised early in 
this century by successive acts fn fhe case oT Qie Cumberland or Na- 
tionai'TLb ad from the Potomac across the Alleghenies to the .Ohio, 
to auflionze the construction of a public highway connecting, several 
states. See Indiana v.'Umted States^ 148 U.'sf 148, 13 Sup. Ct. 
564, 37 L. Ed. 401. And whe never it becomes necessary for the 
acc omplishment of a ny object within the authority of congress, to ex- 
ercis e the right of eminent d omain and take private lands, making 
just co mpensation to the owners, co ngress may do this with or without 
a concurrent act of the state in which tKe Ends lie. Van Brocklin v. 
I ' enn<b5 5 fe6, II V U. S. Ibl, 154," '6 Sup. Ct. 670, ^ L. Ed. 845, and 
cases cited; Cherokee Nation v. Kansas Railway, 135 U. S. 641, 656, 
10 Sup. Ct. 965, 34 L. Ed. 295. 

From these premises, the conclusion appears to be inevitable that, 
although congress may, if it sees fit, and as it has often done, recog- 
nize and approve bridges erected by authority of two states across 
navigable waters between them, itjnay, at its discretion^ use its soy- 
ereign powers, directly or th rough a"]^c()rporation created for that ob- 
jectr t o cons truct br idges for the accommodation of interstate com- 
merce by land, as it undoubtedly may to improve the navigation of 
rivers lor the convenience of interstate commerce by water. 1 Hare's 
Constitutional Law, 248, 249. See acts of July 14, 1862, ch. 167, 12 
Stat. 569; February 17, 1865, ch. 38, 13 Stat. 431; July 25, 1866, ch. 
246, 14 Stat 244- March 3, 1871, ch. 121, § 5, 16 Stat. 572, 573 ; June 
16, 1886, ch. 417, 24 Stat. 78. 

The judicial opinions cited in support of the opposite view are 
not, having regard to the facts of the cases in which they were uttered, 
of controlling weight. 

Mr. Justice McLean, indeed, in an opinion delivered by him in the 
circuit court, by which a bill by the United States to restrain the con- 
struction of a bridge across the Mississippi river was dismissed, no 
injury to property of the United Spates and no substantial obstruc- 
tion to navigation being shown, and there having been no legislation by 
congress upon the subject, took occasion to remark tiiat "neither under 
the commercial power, nor under the power to establish post roads, can 
congress construct a bridge over a navigable water ;" that "if congress 
can construct a bridge over a navigable water, under the power to 
r^^ulate commerce or to establish post roads, on the same principle 
it may make turnpike or railroads throughout the entire country;" 
and that "the latter power has generally been considered as exhausted 
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in the designation of roads on which the mails are to be transported ; 
and the former by the regulation of commerce upon the high seas 
and upon our rivers and lakes." United States v. Railroad Bridge 
Co., 6 McLean, 517, 524, 525, Fed. Cas. No. 16,114. 

The same learned justice repeated and enlarged upon that idea in 
his dissenting opinion in Pennsylvania v. Wheeling Bridge, 18 How. 
421, 442, 443, 15 L. Ed. 435, where, after the Wheeling Bridge, con- 
structed across the Ohio river under an act of the state of Virginia, 
had by a decree of this court, at the suit of the state of Pennsylvania, 
been declared to be in its then condition an unlawful obstruction of 
the navigation of the river, and in conflict with the acts of congress 
regulating such navigation, and therefore ordered to be elevated or 
abated, congress passed an act declaring the bridge to be a lawful 
structure in its then position and elevation, establishing it as a post 
road for the passage of the mails of the United States, authorizing 
the corporation to have and maintain the bridge at that side and ele- 
vation, and requiring the captains and crews of all vessels and boats 
navigating the river to regulate the use thereof, and of any pipes or 
chimneys belonging thereto, so as not to interfere with the elevation 
and construction of the bridge. Act of August 31, 1852, ch. Ill, §§ 
6, 7, 10 Stat. 112. 

But the majority of this court in that case held that "the act of con- 
gress afforded full authority to the defendants to reconstruct tfie 
bridge ." 18 How. 435,'T5X.nEd. 435. Mr. Justice Nelson, in de- 
livering its opinion, said : "We do not enter upon the question whether 
or not congress possess the power under the authority of the con- 
stitution to establish post offices and post roads, to legalize this bridge, 
for conceding that no such powers can be derived from this clause, it 
must be admitted that it is, at least, necessarily included in the power 
conferred to regulate commerce among the several states. The regu- 
lation of commerce includes intercourse and navigation, and, of course, 
the power to determine what shall or shall not be deemed in judgment 
of law an obstruction to navigation ; and that power, as we have seen, 
has been exercised consistently with the continuance of the bridge." 
18 How. 431, 15 L. Ed. 435. And Mr. Justice Daniel, in a concurring 
opinion, sustaining the validity of the act of congress, said: "They 
have regulated this matter upon a scale by them conceived to be just 
and impartial, with reference to that commerce which pursues the 
course of the river, and to that which traverses its channel, and is 
broadly diffused through the country. They have at the same time, 
by what they have done, secured to the government and to the public 
at large the essential advantage of a safe and certain transit over the 
Ohio." 18 How. 458, 15 L. Ed. 435. A similar decision was made 
in the Clinton Bridge, 10 Wall. 454, 19 L. Ed: 969. vSee also Miller v. 
New York, 109 U. S. 385, 3 Sup. Ct. 228, 27 L. Ed. 971. 

In the cases cited at the bar, of The Passaic Bridges, 3 Wall. 782, 16 
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L. Ed. 799, decided by Mr. Justice Grier in the circuit court, and of 
Gilman v. Philadelphia, 3 Wall. 713, 18 L. Ed. 96, and Wright v. 
Nagle^ 101 U. S. 791, 25 L. Ed. 921, in this court, the bridge in ques- 
tion had been erected under authority of a state, and was wholly within 
the state, and no question arose or was considered as to the power of 
congress, in regulating interstate commerce, to authorize the erection 
of bridges between two states. 

But in Stockton v. Baltimore & New York Railroad, 32 Fed. 9, Mr. 
Justice Bradley, sitting in the circuit court, upheld the constitutional- 
ity of the act of Congress of June 16, 1886, ch. 417, authorizing a cor- 
poration of New York and one of New Jersey to build and maintain 
a bridge, as therein directed, across the Staten Island Sound or Arthur 
Kill. 24 Stat. 78. 

The reasons upon which the decision in that case rested were, in 
substance, the same as were stated by that eminent judge; in two opin- 
ions afterwards delivered by him in behalf of this court, in which 
the power of congress, by its own legislation, to confer original au- 
thority to erect bridges over navigable waters, whenever congress con- 
sidered it necessary to do so to meet the demands of interstate com- 
merce by land, is so clearly demonstrated as to render further discus- 
sion on the subject superfluous. 

In Willamette Bridge v. Hatch, 125 U. S. 1, 12, 13, 8 Sup. Ct 811, 
817 (31 L* Ed. 629) in which it was held that section 2 of the act of 
February 14, 1859, ch. 33 (11 Stat. 383), for the admission of Oregon 
into the Union, providing that "all the navigable waters of the said 
state shall be common highways, and forever free, as well to the in- 
habitants of said state as to all other citizens of the United States,'' 
did not prevent the state, in the absence of legislation by congress, 
from authorizing the erection of a bridge over such a river. Mr. Jus- 
tice Bradley speaking for the whole court, said : "And although, until 
congress acts the states have the plenary power supposed, yet, when 
congress chooses to act, it is not concluded by anjrthing that the states, 
or that individuals by its authority or acquiescence, have done, from 
assuming entire control of the matter, and abating any erections that 
may have been made, and preventing any others from being made, ex- 
cept in conformity with such regulations as it may impose. It is for 
this reason, namely, the ultimate (though yet unexerted) power of con- 
gress over the whole subject-matter, that the consent of congress is so 
frequently asked in the erection of bridges over navigable streams. It 
might itself give original authority for the erection of such bridges, 
when called for by the demands of interstate commerce by land ; but 
in many, perhaps the majority, of cases its assent only is asked, and 
the primary auAority is sought at the hands of the state." 

In California v. Pacific Railroad, 127 U. S. 1, 39, 40, 8 Sup. Ct. 
1073, 1080 (32 L. Ed. 150), i t was dire ctly adjudged that congress has 
authority in the exercise of its powers, to regulate commerce among 
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the several s^t€S*...to auth orize coirporations to construct rai lroad s 
across the states as well asT&e ferritories of the United States; and 
Mr. Justice Bradley, again speaking for the court, and referring to 
the acts of congress establishing corporations to build railroads across 
the continent, said : "It^an not at the present day be doubted that con- 
gress under the power to regulate, commerce among the several states, 
as well as to provide for postal accommodations and military exigen- 
cies7 had autfiority to pass these Jaws. The power to construct or to 
aulHorizeTndividuals or corporations to construct national highways 
and bridges from state to state is essential to the complete control and 
regulation of interstate commerce. Without authority in congress to 
establish and maintain such highways and bridges, it would be with- 
out authority to regulate one of the most important adjuncts of com- 
merce. This power in former times was exerted to a very limited 
extent, the Cumberland or National road being the most notable 
instance. Its exertion was but little called for, as commerce was then 
mostly conducted by water, and many of our statesmen entertained 
doubts as to the existence of the power to establish ways of com- 
munication^by.jand. But since, in consequence of the expansion of 
the country, the multiplication of its products and the invention of rail- 
roads and locomotion by steam, land transportation has so vastly in- 
creased a sounder consideration of the subject has prevailed and led 
to the conclusion that congress has plenary power over the whole sub- 
ject. Of course, the authority of congress over the territories of the 
United States, and its power to grant franchises exercisable therein, 
are, and ever have been, undoubted. But the Wider power was very 
freely exercised, and much to the general satisfaction in the creation 
of the vast system of railroads connecting the East with the Pacific, 
traversing states as well as territories, and employing the agency of 
state as well as Federal corporations." 

The act of congr ess now in guestion declares the construction of Jbo 
North River Brid ge between the states of New York and New ler- 
sey to be "in order jtp^^facilitate jnterstate commerce," and it malces^ 
due provision for the ccgademnation of Jands for the construction and 
majnteriance of the bridge, and its. approaches, and for just compensa- 
tion tothe owners, which has been accordingly awarded to the plaintiflF 
in er ror. 

Til the light of the foregoing principles and authorities, t he objection 
made to the constitutionality of this act can not be sustained, 

T Sdjment affi mi^ 
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in. Intention to Create a Corporation ^ 



DUNN V. UNIVERSITY OF OREGON. 

(Supreme Ck)art of Oregon, 1881. 9 Or. 357.) 

Tjiis suit was brought by respondents in the circuit court for Lane 
county, t o set aside a conveyance of re al p roperty situated in said coyn- 
tj, f rom the Union University^ ssociation to the board of directors pf 
tfa e^ University of Oregon, executed on or about December 31, 1873, 
upon t he ground of fraud, a nd to subj ect such^property to the pay- 
ment of certain jud gments, which ha d^een recovered in said court by 
respondents apainst sai(f a ssociation. 

The complaint alleges t he due inc orporation of the Union University 
Association as a priva te corporation under the laws of Oregon, and 
t he creation ot the board of d irectors of the University of Oregon by 
a ct of the legislatu re, approved October 19, 1872, subsequently changed 
to the "Regents of the University," by act of the legislature October 21, 
1876. It also sh ows that in the year 1873, and.prior to the conveyance 
s ought to be impeacIieS^" tHe XJn ion University. Association became in- 
debted to the respo ndents sev erally in large amounts which have never 
been paid. That at the time said indebtedness accrued, and prior here- 
to, said association was the ownerjn fee-simple of certain real property 
in Eugene City, in said county, worth $50,000, and gives a description 
of it by metes and bounds. T hat said real estate was all the property 
o wned by said association, and that by conveving it to the board of di- 
r ectors of the University o f Oregon, it made itself insolvent, and there- 
upon became and has ever since remained wholly unable to pay its debts. 
T fiat^ldTconveyance wa s executed in fraud oi the rights of the re- 
spondentg, and for the purpose of hindering and delaying them in col- 
lecting their said debts, and th at there was no consideration therefor, 
and these factswere fulljTwithin.the knowledge of said board of di- 
rectors wtien they received said conveyance. 

"Prior to instituting this suit the respondents severally duly recover- 
ed judgments against the Union University Association upon their 
said claims, in said circuit court, and caused them to be duly docketed 
in said county, and executions to be issued and placed in the hands of 
the sheriff for service, which were duly returned by him wholly un- 
satisfied. * ♦ * 

The board of regents dem urred, a nd the cour t below 6verruled the 
de murr er, a nd upon their failing to answer, rendered a decree for re- 
sp ondcnts as prayed for in their complaint. Prom this decree the 
foard of re gents faa veTrought this appeal. * ♦ ""• 

« For dlflcassion <tf prlndples, see Clark on Ck>rp. (3d Ed.) } 2L 
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Watson, J.' That the state university itself was incorporated un- 
der the provisions of the act of October 19, 1872, entitled "an act to 
create, organize and locate the university of the state of Oregon," is 
not claimed : but that the "board of directors" created by that act was 
an incorporated body can hardly b$ .dfinied. Section 2 declares : "The 
general government and superintendence of the university shall vest m 
a board of directors, to be denominated the board of directors of the 
university of Oregon," to consist of nhie members, all of whom shall 
be citizens and permanent residents of the state of Oregon." 

Section 4 provides : "The board of directors shall have the custody 
of the books, records, buildings and all other property of the university. 
All lands, money, bonds, securities and other property which shall be 
donated, transferred or conveyed to the said board of directors by 
gift, devise or otherwise, for the use and benefit of the university, shall 
be taken, received, held and managed, invested and reinvested, sold, 
transferred and in all respects managed, and the proceeds thereof used, 
bestowed and invested in the manner, for the purpose and under the 
terms and conditions respectively prescribed by the act or gift, devise 
or other act in the respective cases. They shall have power, and it shall 
be their duty, to enact by-laws for the government of the university ; 
to elect a president of the university, and the requisite number of pro- 
fessors, instructors, and employes, and to fix their salaries and the term 
of office of each,* and to do all other acts necessary and proper to carry 
out the design of this act." 

Sections 11 and 12 provide, that on or before January 1, 1874, "Tlie 
Union University Association of Eugene City, Ore., shall secure ^.site 
for said university, at or in the vicinity of Eugene City, and .exect 
the reon and furnish a building for the use of the state university, on 
a^an to be approved, and, after the erection of the same, to be ac- 
cepted by the board of commissioners for the sale and management of 
the school and university lands, and for the investment of the funds 
arising therefrom ; said building and furniture to be of not less value 
than $50,000; and to convey the said site and building, in fee-simple, 
free from all incumbrances, to said board of directors, on or before 
said Janu^ry..!^ ISZft." 

By an amendatory act, passed October 16, 1874, the time was ex- 
tended to January 1, 1877, for securing such site and building and con- 
veying them to the board of directors. 

While it cannot be.^eni^.d.that. some of these powers might be ex- 
ercised by a board of directors in their collective capacity, without be- 
ing incorporated, it is eq^ually undeniable that some of them could not 
The cap acity and power tp take conveyances of lands and hold and dis- 
pose oi them for the use and benefit of the university, according to the 
various and "diverse trusts imposed upon them by their donors, and to 
transmit title to lands to their successors in office in perpetual succes-"^ 

• Ibe statement of &cts is abridged and a portion of the opinion is omitted. 
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sion, without intermediate conveyances, could not belong to this board 

orairectQrs.jLinlgssjojcoxpgraj;gdf ^L 

It is true the legislature has not declared it to be a corporatio n jq ex - K^^QO 

press terms, but tTiis w as not essen tial. (Angell & Ames on Corpora- 

tions, §76; Thomas V. r)akin, 22 Wend. [N. Y.] 70, 103, 106.) 

" It is indeed a principle of 1^\5)[, which has been often. acted on^ that 
where rights^rivileges and powers are granted by law to an associa- 
ti on of pe rsons By a collective name^ and there is no mode hy.JKlU£h 
sucn rights can be enfoY ed^'of such powers exercised, without, acting, jn 
a corporate capacity, such associations are, by im^Ucationj^^ a corppxa- 
tion, so far as to enable them to exercise the rights and powers ^grant- 
ed." (Angell & Ames on Corporations, § 78.) * * ♦ 

The decree of the pourt below is affirmed with costs, 



IV« Agreement between Corporation and State— ^cceptamce ctf 

Af^, » Charter* 




STATE V. DAWSON. 

(Supreme Court of Indiana, 1864. 22 Ind. 272.) 

WordEn, J. T his was an^jnformatipn against the app ellees, chaxg- 
i ng them in substance, vnth^usu rping and exercising^ the powers and 
func tions of a railroad corpo ration, under the pretended authority of 
an act oi the legislature, entitled, "A n act to I nco rporate th e Fort 
Wayne and Southern Railroad C ompany,'' approved January 15, 
1849L I t is alleged th at the corporators named in the act did not ac- 
cept the charter and franchises until Jjiuie. 1852 ; that as there had been 
no accept ance ot tiie cnarter up to November. 1, 185 1« the act was then 
r epealed by the Con stitution of the State, which then took effect. 
Prayer for judgment of ouster. 

Issue, trial, finding, and judgment for the defendants. 

The case comes before us on the evidence. 

In the case of State v. Dawson, 16 Ind. 40, it was held that if the 
charter was not accepted by the corporators until the new constitu- 
tion took effect, it was thereby repealed, and no valid organization 
could thereafter take place under the act. The question was there de- 
cided on demurrer. In the case before us, an issue of fact was made f (A ^ ^ 
a nd tried; and the evidence- ^bows , a^ we think, pre tty co n clu sively, 
t hat the corporators named in the act did accept the charter before the 
n ew constitution took effect." 

The act in question provides that Allen Hamilton and others, nam- 
ing them, and their associates and successors in office, etc., "are hereby 

• For diflcnflslon of principles, see Clark on Corp. (3d Ed.) §} 23, 24b 
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constituted a body corporate and politic, by tiie name and style of the 
Fort Wayne and Southern Railroad Company, and shall be able and 
capable in law to sue and be sued," etc. 

I t was not only proven that the c orporators appl ied to th e legisla - 
t ure f qr^he passage of the ac t ingestion, already drawn up as passgd > 
e xceptin g the_clause authorizing a repeal ; that one of the corporators 
appeared before a legisTative coriimittee, to whom the bill was referred, 
and on behalf of himself and the other corporators, explained to the 
committee the objects of the proposed organization; but it was also 
proven that, after the legislature appended the clause authorizi ng a 
repeaTjri'certam casesysiidfi of the corporators as were present, one^of 
wh om, a t leasts acccars to have been acting by the authority, express^r 
implied, 9f those who were absent, met together and consulted upon 
the^amendment, and .^reed to accept the charter in that form. If 
the evidence stopped here, it would be clearly sufficient to show an ac- 
ceptance. "If a peculiar charter is applied for, and it is given, there 
can be no reasonable ground to doubt of its immediate acceptanqe.'^ 
* Ang. & Ames on Corp. § 83. 

But in addition to this, the evidence jhows that in October, 1851, a 
meeting was held of a majority of fhe coiporators named, when {Key 
determined to build the contemplated railroad, under the charter. 

The corporators having accepted the charter before the constitutiwi 
of T8SI took effect, it became a valid, binding contract between the 
State and the corporators, which could not be abrogated or impaired 
^cegt.fQx.iCiuse. 

"The judgment below is affirmed. 
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EFFBCT DF IRREGULAR INCORPORATION 

L Corporations De Facto ^ 



EMERY V. DE PEYSTER. 

<8npreme Ganrt of New York, Appellate Divlsloii, 1902. 77 App. Dir. 65, 

78 N. Y. Supp. 1066.) 

Appeal by tfa g piait^<^ff, ^^milfl "^"^firYi f rom a j udgment of_the 
Supreme Court in favor of the defendant, entered in the office of 

e clerk of the county of New York on the 1st day of March, 1902, 
u pon the d ismissal of the complaint after a trial before the court and 
a jury at the New York Trial Term. \ \ i /' ' • 

Patterson, J. The pla intiff sued to enforce against the defendant \ ,,1'' ' 
the statutory liaUIity of a drrector of a corporation for the non-filingx 
o f an an riuaTreportm January, 1900. The allegation of the complaint 
is that t he~defend ant, from May to November of the year 1900, was 

a director andpresident of the corporation, and that the plaintiff in j .. 

J uly, 1900, was employed by that corporation to render certain serv- C^^^^/ 
iccj^ta it anH^ that he was wrongfully discharged and suffered dam- 
ages by reason of s uch discharge. The defendant admits that he was 
a director and president of the corporation from May to November, 
1900, and that no repo rt was filed of the affairs of the company in 
12QQ. T he p laintiff did not charge specifically that the corporation 
was in existence^onThe"! st of January. 1900. and upon the trial lie 

owed to amend his complaint by alleging incorporation prior 

t o January 1. 1900^ an d ttie defendant was allowed to amend his answer 
by denying such mcorporation prior to January 1, 1900. 

It appeared in evidence that a certificate of incorporation was filed 
with the Secreta ry of State of the State of New York on the 21st of 
Decembery 1899 . but ncT jcertificate was filed in the office of the county 
c lerk o^ the county of New York, which was the place at which the J 
corporate business was to be carried on. The incorpo ration, ther efore, Hj- O' 
was incomplete. Thereupon the plaintiff undertook to prove that a 
de facto corporation existed prior to January, 1900. He showed an 
a ttempt to incorporate under a general law by filing a certificate ^yj^h 
t he Secretary of Sta te and then made the effort to prove acts of user, 
such as wo uld e stablish the existence of a de facto corporation. The 
only evidence offered on that* subject is contained in the minutes of 
a meeting of the board of directors of the corporation held December 
22, 1899, the day after the certificate of incorporation was filed in 



1 For dlBCiUHBion of principles, see Clark on Ck)rp. (Sd Ed.) §§ 41, 42. y 
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the office of the Secretary of State. In those minutes it is stated that 
the incorporation papers as presented by the attorney for the company 
were accepted and filed in its office. Upon motion, duly seconded, 
the election of officers was proceeded with and a president, vice-pres- 
ident, secretary and treasurer were elected. Then the following reso- 
lution was passed : "Whereas it is necessary for the welfare of the 
company to acquire certain rights now owned by Raymond L. Don- 
nell in order to enter into business, it is hereby, Resolved that the 
proper officers be and are hereby authorized and instructed to issue 
to said Raymond L. Donnell one thousand dollars in cash and nine- 
teen hundred shares of the capital stock of this company in full psy- 
ment for his entire interest in the publication known as the 'Railway 
News.' There being no further business, the meeting adjourned." 
The purpose for which the corporation was to be formed wa s "t a 
do a general pu blishing and printing business." There is no evidence 
of any business act done by the jyrporation prior to Janu ary 1 , 
l900,"Tn~furtherance of that purpose. All that was done at the meet- 
ing oi the board of directors was preliminary to beginning business. 
An organization of the corporation was effected and the purpose to 
do business was indicated, but there is no proof to show that the 
thousand dollars was ever paid to Donnell or the shares of stock is- 
sued to him, or that any executed contract was made with him or 
any one else. Nor is there one word of proof of any business trans- 
action being had by the corporation during the year 1899. Tliere was 
naerely preparation for business and nothing more. That it did not be- 
gin to do business until March, 1900, is affirmatively shown in the tes- 
timony of Brooks, the vice president. 

To make proof of the existence of a de facto corporation, it is nec- 
e ssary t o^how not only that there is a law under which the corpora- 
tion might be organized and an attempt to organize it, but that cor- 
gorate powers have been exercised. That is, that the corporation has 
exercised its particular franchise by doing business under it In Meth- 
odist Episcopal Union Church v. Pickett, 19 N. Y. 482, it is said 
that where there is a valid law under which a corporation may exist 
and the record shows a bona fide attempt to organize under it, very 
slight evidence of user beyond that is necessary, but none of the cases 
to which our attention has been called holds that the mere organi- 
\ . /" zatioirbf the corporation by the election of officers and the passage 
t A'» of resolutions by directors relating to contracts purely executory^ in 
their nature, constitute acts of user of the franchise. That was held 
even of acts of a de jure corporation. In Kirldand v. Kille, 99 N. 
Y. 390, 2 N. E. 36, the action was brought against defendants, trus- 
tees of the Globe Smelting Company, to recover a debt of the com- 
pany on the ground that the defendants had failed to make and file 
an annual report for the year 1876, as required by the General Manu- 
facturing Act (Laws of 1848, chap. 40, § 12, as amended by Laws of 
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1875, chap. 510). There, the compwmy was fully organized for the 
purpose "of carrying on a raining, smelting and metallurgical business, 
to accumulate, conduct and supply water for mining purposes." The 
whole capital stock was issued in payment of mining property, smelt-, 
ing works and real estate; officers were elected and their salaries 
fixed and the directors resolved to issue bonds to be secured by mort- 
gage on the entire property of the company. At another meeting of 
the directors, it was resolved that immediate action was required to 
protect the property of the company and pay expenses already con- 
tracted on that account In commenting upon these facts, the court 
said : "Not ordv was there no evidence that any other than formal acts 
were performed by the company in furtherance of the objects of its 
organization, but it was proven without contradiction 'that it never 
got into business;' 'tha t it never .conducted or carried on a mining, 
smelting or metallurgical business^ or that of accumulating, storing 
or coridiictingjt supply of water for mining purposes.' In short, 'that 
it never performed any part of the business for which it was incor- 
porated.' The bonds were not negotiated, and even the preliminary 
work of examination of the property by the consulting engineer, and 
'assessment work,' that is, work done on the claim to protect the title, 
ceased in the early part of 1875. 'It never dug out any ore with a 
view to smelting.' The last of any kind was in June, 1875. There 
was at no time a superintendent. Under these circumstances we 
think no report in 1876 was required from the company. It never had 
the material capacity to do business. Even its effort to acquire it 
ceased and its intention to do so was given up in 1875." 

We are of the opinion in this case that there was no user prior to (I 
he. 1st of january;"T90 ; that a de facto corporation did not exist ^^-^ 
pnoi^to that date, and,"H 'ence^ the provisions of the statute requiring ■ . 
t he filing of an ^annual^eport. which provisions are highly penal in A.^^^ 
t heir nature, are not appHcable in t his case and that the complaint was 
properly dismissed. 



judgment appealed from should be affirmed, with costs. 
Van Brunt, P. J., and Ingraham, Hatch, and Laughun, JJ., 
concurred. . u\ •.. i<u' . . * .1 

.* ^ CLARK V. AMERICAN CANNEL COAL CO. 



die 



(Supreme Ck>urt of Indiana, 1905w 165 Ind. 213, 73 N. B. 1083, 112 AnL St 

Rep. 217.) 

S uit by the Ameri can Cannel ,Coal . Co. against Emma L. Clark. 
From a decree for plaintiff, defendant appeals. Reversed. 

Monks, J.* This suit w as brought by appellee to enjoin appellant 
f rom mining and removing fire-clay from certain real estate in Perry 
county, a nd to quiet appe llee's fitle to said fire-clay. App ellee sold 

s PortiooB of the opinion are omitted* 
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and r^rwvgy<^(^ g^i(1 rf;;|,1 (^cifatp hj^HepH to a remote |rranf(>f nf appellant 

on September 20, 1866, and claims to own said fire-clay by virtue o f 
t^cy / t he reservation contain edT in said deecT. A^ trial of said cause r e- 
/ suited Jn^l^nal < ^^^(^ui^^m^":i]ypeWeA's, title to said fire-clay and en* 
^^^^^rf^ joini ng appella nt fromjremoving^ the same. 
^ The first question to be determined is : was appellee, when it com - 

Vw^ m^ pc^d this « ;y^i;, an Mcjstjng corporation haying the power to sue? 

^u^ • If this question be answered in the negative this case must be re- 
versed ! It appears from the record that appellee — a corporation — was 
c reated by special act (Local Laws 1838, p. 216), to continue for a pe- 
riod of fifty years from December 23, 1837. The powers granted . 
were to mine for coal, "purchase, receive,, hold and enjoy lands, coal, 
iron and other mines, ♦ ♦ ♦ and the same to sell, convey and de- 
mise." I n 1885 the legislatu re passed an act (Acts 1885, p. 121, §§ 
5124-5128, Burns 1901), whicITip urported to extend the corpo rate ex - 
i stence of every private corjjoraHon,' created or organized by special 
act for the purposes of mining stone, coal, iron ore, etc., thirty year s 
after the passage of said act, whpse^ board of directorg^^withm^sixty 
days aftef^lKe passage ol said act of 18857 shall avail itself ,QJLji\e 
provisions of said act by adopting resolutions to that effect, a nd fi ling 
the same with a statement giving the title and date of the act cre- 
ating said corporation and oT each act amendatory or supplemental to 
said creative act. The board of directors of appellee compli ed w ith 
t he requ irements . of said aqt of 1885 on May 30, 1885, and appell ee 
c laims th ai, thereby its corporate existence was extended thirty years 
from that time. Since 1837 until the commencement of this action ap- 
pellee has exercised corporate powers under said special act of 1837 
and the act of 1885. Appellant's position is that, as the special act 
of December 23, 1837, crealmg 'appellee a corporation, fixed the 
life of said corporation at fifty years, it ceased to exist when that 
period was ended, in 1887; that said act of 1885 was unconsti- 
tutional, and the attempt to continue the corporate existence jof 
appellee T>y complying with its provisions was without effect; that 
appelFee Raving ceased to exist as a corporation, cannot maintain 
this action. The act of April 2, 1885, supra, which appellee claims 
^ continued its corporate existence for thirty years from the date of its 
AM passage, is clearly unconstitutional under the rule declared in Re Bank 
' of Commerce (1889) 153 Ind. 460, 53 N. E. 950, 55 N. E. 224, 47 L. 

RrAr4§9. '• 

Appellee insists, however, that appellant cannot raise any question 
in regard to the constitutionality of said act of 1885 in this case, be* 
cause (1) it is at least a de facto corporation, and therefore impervious 
to collateral attack; (2) that appellant is estopped from denying its 
corporate existence. It is true, as claimed by appellee, that the cor- 
porate existence of a de facto corporation can only be questioned in 
a direct proceeding brought for that purpose. Doty v. Patterson 
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(1900), 155 Ind. 60, 64, 56 N. E. 668, and authorities cited. It is es - 
s ential to the existence of a de facto corp orat ion, howevpr^ that th^r p 
be (1) a valid law unde r which a corporation with the powe£5.iissum£d 
might DC incorporate d ; (2) a bona fide attempt to organize a corpoi;a- 
tion un der suoi law ; (3) and an actual exercise of corporate powers. 
Doty V. Patterson,' supra ; lO Cyc. Law & Proc. 252-256 ; 1 Clark & 
Marshall, Priv. Corp. §§ 82a, 82b. It follows, therefore, that there 
cannot be a corporation de facto when there cannot be one de jure. 
If there is n o law under which a corporation de jure might exist, its 
nonexi stence may be set up even m a collateral proceedine:. * * * 
"To De a corporation de facto it must be possible to be a corpora- 
tion de jure, and acts done in the former case must be legally author^ 
ized to be done in the latter, or they are not protected or sanctioned 
by the law. Such' acts must have an apparent right." Evenson v. * 
Ellingson (1887) 67 Wis. 634, 646, 31 N. W. 342, 347. Itjnecessarily U 
follows that there cannot be a corporation de facto under an uncon- liASTj 
stitutional statute , for sucn a statute is void, and a void law is no law. 
1 Qark & Marshall, Priv. Corp. p. 246; Black, Const. Law, p. 64; 
Snyder v. Studebaker, supra, 19 Ind. 462, 81 Am. Dec. 415; Harri- 
man v. Southam, supra, 16 Ind. 190; Heaston v. Cincinnati, etc., R. 
'Co., supra, 16 Ind. 275, 79 Am. Dec. 430; Eaton v. Walker, supra, 76 
Mich. 579, 43 N. W. 638, 6 L. R. A. 102 ; Norton v, Shelby County 
(1886) 118 U. S. 425, 6 Sup. Ct. 1121, 3 L. Ed. 178. 

If the law under which a corporation is organized, or the special act 
creating the corporation, fixes a definite time when its corporate life 
must end, it is evident that when that date is reached, said corpora- 
tion is ipso facto dissolved without any direct action on the part of 
the state or its members. And no corporate powers can thereafter be 
exercised by it except such as are given it by statute for the purpose 
of winding up its affairs, which in this State is limited to three years 
after the dissolution. * * * 

Appellee in 1866at tf ie time. it§ deed for the land in controversy was 
execute d to appellan t*s remote |;rantor, was a corporation de jure by 
vir!ue^ r"the special law of December 23, 1837 (Local Laws 1838, p. 
216)^ Even if appellant who claims the real estate in controversy and 
the right to mine said fire-clay and remove the same under appellee's 
deed of September 20, 1866, is estopped to deny its corporate exist- 
ence, such estoppel only operates to prevent a denial of its corporate 
existence at the time the deed was executed in 1866, and in no way 
prevents appellant from alleging facts showing that the period^ fixed j 
for its existence as a c orporation expired in 1887, and that there was / 
n o such corporation m exi stence when this action was commenced. y\0^ ^r 
T his IS true because after a corporation is dissolved by a judici al de - 
c ree or bv the exp iration of the period fixed for its existence In the law 
under which it is or ganized, it is not even a de facto corporation, and 
Its existence as a corporation may be questioned collaterally/"* * *'* 
OBMssB Cas.Cobf.— 5 
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As the corporate existence of appellee fixed by the special act of 
1837 ended in 1887, and the three years given by § 3429, Bums 1901, 
§ 3006, R. S. 1881 and Homer 1901, for the purpose of winding up its 
affairs ended in 1890, and the act of 1885 (Acts 1885, p. 121), under 
which appellee claims its corporate existence was extended thirty years, 
is unconstitutional, it follows th at appellee had no power to sue whe n 
this action was commenced. 

"JuHgment'reversed. 
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SNIDER'S SONS CO. v. TROY. 

(Supreme Court of Alabama, 1890. 91 Ala. 224, 8 South. 658, 11 L. R. A. 515, 

24 Am. St. Rep. 887.) 

C1.OPTON, J.* A corporation de facto exists when^Jrom irreg ularity 
or defect in the organization or constitution, or from some omiss ion to 
comply with the conditions precedent, a corporation de jure is not 
created^ but there has been a colorable compliance with the r equir e- 
ments of some law under which an association might be lawfully incor- 
porated f or the purposes and with the powers assumed, and a user o f 
the nghts claimed to be conferred by the law, when there is an or- 
ganization with color of law, and the exercise of corporate franchises 
aird"TunctIoniS.'^'T3.'*X* Church v. Pickett, 19 N. Y. 482; Stout v. 
Zulick, 48 N. J. Law, 599, -7 Atl. 362. 

T he enab ling law^under whi cl; ^ corporation for the purposes and 
objects of the Dispatch Publishing Company, and with the powers 
assumed, inight Jiave been lawfully created at that time, is con taine d 
in sections 1803-1812 61 tEe Code of 1876, and the amendatory acts, 
which authorize and provide for the incorporation of two or more 
persons desirous of forming a private corporation for the purpose of 
carrying on any industrial or other lawful business not otherwise 
specially provided for by law. Acts 1882-83, p. 40. Th e plea aver s 
that^defendant and two other named, persons filed, September 2^3^^^ 
with the jud ge of probate of Montgomery county, a written de clar a- 
tion, signed by themselves, setting forth substantially the matt ers re - 
_-i quired bvirie~s"tatute. "e xce pt the residences of die persQR3, that they 
ofganize3"5y"fhe election of three directors, and commenced and con- 
tinued to do business in a corporate capacity, and were so doing busi- 
ness "when the debt sued for was contracted. If the averments of the 
plea be true, the truth of which is admitted by the demurrer, the Dis- 
patch Publishing Company was an association having capital stock 

s For discussion of principles, see Clark on Corp. (3d Ed.) f } 43, 44. 
4 The statement of facts Is omitted. ' ^ , 
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divided into shares, organized by the election of officers, and transact- 
ing business, and exercising franchises, functions, and powers, after 
an attempted incorporation, as if it were a corporation de jure, a color- 
able compliance with the requirements of an existing and enabling 
law, and user of the rights claimed to be conferred thereby, the essen- 
tial elem ents of a corporatio n de^facto^^ Central A. & M. Ass'n v. 
Alabama G. L. Ins. Co., 70 A^dLTlZO. 

Appellant seeks by the action to hold defendant, who was a mem- \i mJi' 
berT'liable as a partner for paper and other supplies sold to the Dis- •^^T i^^^^ 
patch Publishing Compa ny. Whether the shareholders in a corpora- I*' vS 
tion de facto are individually liable for the corporate debts, in the ab- 
sence of fraud or a statute, is a question as to which the authorities 
are in direct antagonism. In Cook, Stocks, § 233, the doctrine asserted 
is : "A corporate creditor, seeking to enforce the payment of his debt, 
may ignore the existence of the corporation, and may proceed against 
the supposed stockholders as partners, by proving that the prescribed 
method of becoming incorporated was not complied with by the com- 
pany in question." The leading cases supporting this doctrine are Bige- 
low V. Gregory, 73 111. 197; Abbott v. Smelting Co., 4 Neb. 416; Gar- 
nett V. Richardson, 35 Ark. 144; Ferris v. Thaw, 72 Mo. 446; Ride- 
nour V. Mayo, 40 Ohio St. 9 ; Coleman v. Coleman, 78 Ind. 344. We 
have omitted reference to a few cases, sometimes cited, for the reason, 
that either the question of liability as partners was not before the court, 
as in Blanchard v. KauU, 44 Cal. 440; or the debt was contracted be- 
fore any steps were taken, other than the mere filing of a certificate, 
towards organization, as in Bergen v. Fishing Co., 41 N. J. Eq. 238, 3 
Atl. 404 ; or it was contracted after the expiration of the charter by its 
own limitation without reorganization, as in Bank v. Landon, 45 N. Y. 
410. In the case last cited, the shareholders entered into a special 
agreement, which by its terms created a partnership as to third persons. 
In 2 Mor. Priv. Corp. § 748, the doctrine is stated as follows: "If an 
association assumes to enter into a contract in a corporate capacity, 
and the party dealing with the association contracts with it as if it 
were a corporation, the individual members cannot be charged as par- 
ties to the contract, either severally or jointly or as partners." The 
following cases maintain the doctrine that the members of a corpora- 
tion de facto cannot be held liable as partners for the corporate debts. 
Fay v. Noble, 7 Cush. 188; Bank v. Almy, 117 Mass. 476; Stout v. 
Zulick, 48 N. J. Law, 599, 7 Atl. 362; Bank v. Padgett, 69 Ga. 164; 
Bank v. Stone, 38 Mich. 779; Humphreys v. Mooney, 5 Colo. 282; 
Bank v. Walker, 66 N. Y. 424 ; Coal Co. v. Maxwell (C. C.) 22 Fed. 
197; Whitney v. Wyman, 101 U. S. 392, 25 L. Ed. 1050. 

The plea and demurrer do not raise the question of the liability of 
the supposed stockholders, as partners, where there has been no inten- 
tion or attempt to incorporate, where they are acting as a body cor- 
porate without even color of legislative authority, by sheer usurpation. 
The plea avers that the debt sued for was contracted by the Dispatch 
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Publishing Company, which i§ alleged to have been a <te facto corpora * 

t ipn, and that pla intiff sold the gpods to, and contracted with, t he com - 

pany as a cor poration, knowing that it was doing business as such. The 

K question lefore us, and the only question we propose to deci de^ i s 

itAjTD ^'^^^^jyj^^i^'^i^.^^ fraud alleged^ ilor statute making the stogk- 
' ^ holders individually liable, a creditor, who has dealt with a de facto 

/i #y/^ corporation as a corporation, who has entered into contractual relajtiojjs 
w/'t-^X^, witlTTfTn its corporate name ancT capacity, can disregard the ex istep ce 
of the corporation, an3,* electiftg to treat it as a partnership, eijiarce 
the collection of his debt, from the stockholders individually? The 
conflicting authorities afford aid in the solution of this question, only so 
far as their opinions may be in accord with settled principles and sus- 
tained by reason. Though it is an undecided question in this state, 
principles have been well settled which materiaUy bear upon the in- 
quiry, and mark the way to a correct conclusion. 

Corporations may exist either de jure or de facto. If of the latter 
class, they are under the protection of the same law, and governed by the 
same legal principles, as those of the former, so long as the state ac- 
quiesces in their existence and exercise of corporate functions. A 
privatejitlzenj, whos^ are not invaded, and who has no ca use o T 

complaint, has no right to inquire collaterally into the legality of i ts 
existence This can only be done in a direct proceeding on the part of 
the state, from whom is derived the right to exist as a corporation, and 
whose authority is usurped. This principle was clearly and emphati- 
cally declared in Lehman v. Warner, 61 Ala. 455, in the following lan- 
guage: "The corporation must of necessity be presumed to be right- 
fully in possession of the franchise, and rightfully to exercise the 
power which the legislative grant confers. Individual right is not in- 
vaded, if the negative is true in fact, and there is usurpation. It is 
the state — ^the sovereign — ^whose rights are invaded and whose au- 
thority is usurped. The individual could not create the corporation, 
could not grant, define, limit its powers, and no grant of these by the 
sovereign can lessen his rights. There can consequently be no cause 
of complaint by the citizen, and no right to inquire whether corporate 
existence is rightful de jure, or merely colorable." Taylor, Corp. .§ 
145; 4 Amer. & Eng. Enc. Law, 198. The creditor cannot proceed 
against the stockholders as partners, without proving non-compliance 
with prescribed conditions precedent, thus inquiring collaterally, not 
into the fact, but the legality, of its existence. 
• li * It is also an established rule of general application, that a party who 
contracts with a corporation, exercising corporate powers and perform- 
ing corporate functions, existing as a de facto corporation, in its cor- 
porate name and capacity, will not be permitted in a suit on the con- 
tract to deny arid disprove the rightfulness of its existence. 4 Amer. 
tfKng. Enc. Law, 198. In Swartwout v. Railroad Co., 24 Mich. 390, 
Cooley, J., declares the rule as follows : "Where there is thus a cor- 
poration de facto, with no want of legislative power to its due and legal 
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existence, when it is proceeding in the performance of corporate f unc- 
tionsy and the public are dealing with it on the supposition that it is 
what it professes to be, and the questions are only whether there has 
been exact regularity and Arict compliance with the provisions of the 
law relating to corporations, i t is plainly a dictate alike of justice and 
public policy, that, in controversies between the de facto corporation 
and those wno nave entered mto contract re lations ^vith it, as corporjt- 
tors or o therwise, such questio ns should n^t Iie'sulTere'd to be raised." 

The general rule is thus stateoDy Brickell, C. J. : Whoev.gc...Qfin- 
t racts with a c orporation in the use of corporate powers and franchises, 
a nd within the sco pe of su ch "poWcrs, is estopped from denying the 
existen ce of the cor'porationjO r inquiring into the regularity of the cor- 
porate organization, when an en Torcement of the contract, or of rights 
arising under it. is sough t/' Oahall v. Association, 61 Ala. 232 ; Cen- 
tral A. & M. Ass n v. Alabama G. L. Ins. Co., 70 Ala. 120; Schloss v. 
Trade Co., 87 Ala. 411, 6 South. 360, 13 Am. St. Rep. 51. 

It is conceded that the rule has been invoked and applied most fre- 
quently in suits against the stockholders or corporation, or persons who 
have contracted with it, where the stockholder, or corporation, or per- 
son, is seeking to avoid a liability by denying the legality of the cor- 
porate organization. But why should it not be applicable in other 
cases ? Why should the stockholder be estopped in a suit by a creditor 
of an insolvent corporation to require payment of his unpaid subscrip- 
tion, and the creditor allowed to ignore the existence of the corporation, 
and proceed against the stockholder as a partner? Why should not 
the estoppel be mutual ? Taylor, in his work on Corporations, § 148, 
having s tajed the general rule^ that a corporation, when sued on its 
contract, and t he per son whocpntracted with it, when sued on his con- 
tract^ IS esto pped to Heny its legal incorporation, adds :' "Furthermore, 
p ersons wlio have contrac ted with a corporation as such, and have ) 
acquired claims aga inst it, are estopped from denying its corporate ex- / (^c// 
istenc ef or the purpose of hold ing its shareholders liable as partners!" 
And the same rule was applied In'several of the cases cited above, in 
which a corporate creditor was seeking to hold the stockholder liable 
as a partner for a corporate debt. T he abrog ation of the foregoing 
w ell-estabhshed rule is the l ogical jequence of maintaining a suit by a [ l^'' t 
credi tor o f a de f^acto corporation, charging the stockholders as part- 1, ^ 
ncrs._ ^ 

Another consideration. Section 8, art. 14, of the constitution, de- 
clares : "In no case shall any stockholder be individually liable other- 
wise than for the unpaid stock owned by him or her." Exemption 
from liability other than for unpaid stock is the declared policy of the 
state. It cannot be imposed by legislation or by the judgment of a 
court. I n view of the co nstitutional prQyjsion it is manifest that the 
s hareholders of the Disp atch Publishing Company intended, by the 
a ttempt to incorporate , to.j.yQid individual liability for the debts con- 
tract ed by the corporation. When a party deals and contracts with a 
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corporation as corporators, exemption from individual liability enters 
as an element of the contract. It is true that the liability of persons 
associated in an enterprise or adventure is not determinable by the 
name they may assume, but by the legal coHsequences of their acts. A 
partnership may arise as to third persons by mere operation of law, 
and contrary to the intention of the parties, but, to have the effect, the 
elements essential to constitute a partnership as to third persons must 
exist A corporation de facto has an independent status, recognized by 
the law as distinct from that of its members. A partnership is not the 
necessary legal consequence of an abortive attempt at incorporation. 
As said in Fay v. Noble, supra: "Surely, it cannot be, in the absence 
of .all fraudulent intent, that such a legal result follows as to fasten on 
parties involuntarily, for such a cause, the enlarged liability of copart- 
ners, a liability neither contemplated nor assented to by them. The 
statement of tlie proposition carries with it a sufficient refutation." 

Maintenance of such suit involves judicial nullification of franchises 
and powers enjoyed and exercised by a de facto corporation as a dis- 
tinct entity recognized by the law, acquiesced in by the state ; defeats 
the corporate character of the contract ; changes the relation from that 
of stockholders to that of partners ; substitutes other and new parties 
to the contract; effects the imposition of an enlarged liability, which 
they did not assume, but intended to avoid, so understood by the credi- 
tor when he contracted the debt with the corporation as such. The 
contract is valid and binding on the corporation, which the cr e^dito r 
trusted. No injustice is done him for all his rights and remedies are 
preserved by the principle, that the corporation and the shareholder are 
estopped from denying its legal existence, as against him. It will not 
answer to say that he is not repudiating, but enforcing, the contract. 
Hejepudiates thej)arty, the corporation, with which he made the con- 
tract, arid seeks its enforcement against parties who never entereJTnto 
contractual relation with him. The doctrine that a creditor who has 
dealt with a de facto corporation in its corporate capacity cannot charge 
the stockholders as partners with the corporate debt, there being no 
fraudulent intent alleged and proved, seems to us to be sustained by 
the weight of authority, maintained by stronger reasoning consistent 
with well-settled principles^ and in harmony with the policy of the 
state. Affirmed. 
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III. Liability of Associates as Partners * 



HARRILL V. DAVIS. 

CUnlted States Clrcalt Court of Appeals, Eighth Circuit, 1909. 168 Fed. 187, 

94 a C. A. 47, 22 L. R. A. [N. S.] 1153.) 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

The Western Investment Com pa ny broug ht this action for a bal - 
ance due it upon an account "for lumber and materials sold, cotton 
h andled^ and services ren dered to WalterB. Mann^ Frank M. Davis^ jJ a/^ 
Robert S. Davis, and James G. Knight, as partners doing busines s 
under t he firm name the *'Coweta Co tton & M illing C o mpany ." The 
defendants denied the partnership and their liability, and averred v^ 
t hat the indebtedness in ques tion was that of the milling company f/^J^f ^ 
a nd that that company was a j: orDQratiQn. ^he evidence established 
these facts: One Naylor was the president, and Frank M . Davis 
was the vice president and general manager, and Naylor, Davis, Ed- 
wards, and Wallace were directors, of the Western Investment Com- 
pany. There were 1,000 shares of the capital stock of that compa- 
ny, of which Naylor owned 520, Davis, Edwards, and Wallace 80 
each. 

In April or June, 1902, Mann, Frank M. D avi_s, Robert S. Davis, 
and Knight agreed to embark in a ^10,000 enterprise for the purpose 
o f building a cotton gin , "Buying, ginning, and selling cotton, that 
Mann should take two-fifths of this undertaking and the other three 
members one-fifth each, and that_ Frank M. Davis should take his 
fifth for the Western In vestment . Compaoy. Neith er the Western 
Investment Com pany nor any of its directors ever authorized Davis 
to take this stock on its behalf, and he never reported to the com- 
p any that he had so taken it until January, 1903, after the indebt- 
e dnes g^ jiere in questjo nhad Been incurred, and at about the time 
when the millmg compan y ceased to operate its gjn. He testified 
that he had some conversation with Edwards and Wallace about his 
taking this stock for the corporation, but that he never mentioned it 
to Naylor, the president, who held a majority of the stock. Jn^Feb- 
r uary. 1903. af ter the milling company had ceased to operate its gin, 
Davis caused an entry of a credit of $1,150 to that company to be 
e ntered upon the accou nt books of the investment company on ac- 
ri^intj^f this st ock , an i3 the investment company subsequently re- 
pudiated this cha rge and charged the $1,150 back to the milling com- 
pany. 

B For discussion of principles, see Clark on Ck>rp. (3d Ed.) 146^ ^ ' 

'V 
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In April or June, 1902, F. M. Davis, on behalf of the inve stmen t 
. company^ agreed with the other defendants to furnish to them mate« 
rials to Dullg the "cotton j^in , and in June or the following mon tji th e 
plaintiff commenced to furnish materials and to render its servicesfor 
,t his purpose^ which were receiv ed by Knight as the representat ive o f 
the defendants and used by him to construct the cotton gin a nd t o 
carry on the business which the defendants were conducting. The 
price'' oTTEese mate rials and s ervic es were charged upon the bo oks o f 
the investment ^cpmj^ny to Co^ Company and the CowfitaLXzin 

cott on a ccQun^,^ 

T5n September 3, 1902, three of the defendants met andsignedLar- 
ticles of i ncorpora tion as the "Coweta Cotton. &. Milling ComBaBy" 
and a declaration of the purpose of the incorporation, which the stat- 
utes required to be verified by the signers and to be filed with the 
clerk of the Court of Appeals and with the clerk of the judicial dis- 
trict in which the contemplated corporation was to do business. This 
declaration w as verified by Mann on November 10, 1902, a nd by 
?rank M*. t)aYi§^Qn_ December 10, 1902, and it was filed wit h th e 
clerk of the Court of Appeals on December 22, 1902. and it was nev- 
er nled elsewhere. The balance of indebtedness due to the invest- 
I ment company is about $5,000 and interest, and all of it but a few 

> y^ hundred doTIar^L .was incurred before the articles of incorpor atio n 
were' filed. ^ Frank M. Davis, as general manager of the invest- 
meht company, treated the milling company as a corporatio n al l 
the time during which this indebtedness was contracted, and nev- 
er charged any of it to himself or his associates. He and other wit- 
nesses testified that the milling company received the benefit of all 
materials and services furnished by the plaintiff, and that the defend- 
ants received no benefit from them, and that they acted in good faith 
and without any intent to deceive or defraud any one. The entire 
amount of money paid into the milling company by the corporators 
was not more than $4,950. That company never had any stock book 
and never issued any stock. The defendants commenced to buy cot- 
t on an d to operate their gin under the' name of the milling company 
i n Octo ber",' 190Z," and they ceased to operate their cotton gin in Jan- 
uarjjj 1903.. Knight*managed the construction of the cotton gin and 
the other improvements for the defendants and the business of the 
defendants and the milling company f r(xn June, 1902, when he com- 
. menced the buildings,, until January, 1903. About $3,000 of the claim 
in suit was for lumber and labor furnished, and for this amount the 
investment company filed a claim for a mechanic's lien verified by the 
successor of Frank M. Davis in May, 1903, in which there is a state- 
ment that the milling company is a corporation. Upon this state o f 
, facts the trial court directed a verdict for the defendants, and refusgd 
^- to instruct the jury that the plaintiff was entitled to recover the por- 

» - • ^^^* 
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tion of the debt incurred prior to the filingf of the articles of incorgp- 
ration on D ecember 22. 1902. 

Before Sanborn and Van Devantsr, Circuit Judges, and W. H. 
MuNGER, District Judge. 

Sanborn, Circuit Judge • (after stating the facts as above). The 
patent and indisputable facts in this case are that the four d^ffiaJP 
ants associated themselves together, and from June, 1902, until Decem - 
ber zz, 1902, acfavely engaged^ in "purchasing lumber, material, and 
labor oi the plaintiff, and in constructing a cotton gin under the name 
"The Coweta Gin Company," and in conducting the business of buy- 
ing, selling, and ginning cotton for profit under the name "The Cow- 
eta Cotton & Milling Company," and that during th is time t hev in - 
c urred more than $4,700 of the inde btedness of $5^145.48 for whic h 
t his action was br ought On December 22, 1902, they made their 
first real attempt to incorpora te, and for the tirsfHmVtook on the 
colo r or appearance of a corpo ration, ^n that day they filed articles 
ot incorporation with tne cleflc^ oT the Court of Appeals, but they 
never filed any duplicate of them with the clerk of the judicial district 
in which their place of business was located, as required by the stat- 
utes in order to constitute them a legal corporation and to authorize 
them to do business as such. Act Feb. 18, 1901, c. 379, 31 Stat. 794; 
Mansfield's Dig. Laws Ark. §§ 960, 968, 979. 

The general rule is that parties who associate themselves together 
andacfively engage in bu siness for profit under any_name ,^rt liaJdp 
as partners for the debts th ey Incur under that name. It is an excep- 
tion to this rule that such associates may escape individual liability 
for such debts by a compliance with incorporation laws or by a real 
attempt to comply with tliem which gives the color of a legal corpora- 
tion, and by the user of the franchise of such a corporation in the hon- 
est belief that it is duly incorporated. When the fact appears, as it 
does in the case at bar, by indisputable evidence that parties associated 
and knowingly incurred liabilities under a given name, the legal pre- 
sumption is that they are governed by the general rule, and the bur- 
den is upon them to prove that they fall under some exception to it. . 
Owen V. Shepard, 59 Fed. 746, 8 C. C. A. 244 ; Wechselberg v. Flour 
City National Bank, 64 Fed. 90, 94, 12 C. C. A. 56, 60, 61, 26 L. R. A. 
470 ; Clark v. Jones, 87 Ala. 474, 6 South. 362. 

Counsel for the defendants argue with much force and persuasive- 
ness that they escape liability because they became a corporation de 
facto, although they concede that they never became a corporation 
de jure, and in support of this position they cite, among other cases : 
Wells Co. v. Gastonia Cotton Mfg. Co., 198 U. S. 177, 25 Sup. Ct. 
640, 49 L. Ed. 1003; Andes v. Ely, 158 U. S. 312, 322, 15 Sup. Ct. 
954, 39 L. Ed. 996; New Orleans Debenture Redemption Co. v. 
Louisiana, 180 U. S. 320, 327, 21 Sup. Ct. 378, 45 L. Ed. 550; Gart- 

• A portion of the opinion is omitted. 
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side Coal Co. v. Maxwell (C. C.) 22 Fed. 197 ; Johnson v. Okerstrom, 
70 Minn. 303, 73 N. W. 147; Tennessee Automatic Lighting Co. v. 
Massey (Tenn. Ch. App.) 56 S. W. 35 ; Finnegan v. Noerenberg, 52 
Minn. 239, 53 N. W. 1150, 18 L. R. A. 778, 38 Am. St. Rep. 5S2; 
Doty V. Patterson, 155 Ind. 60, 56 N. E. 668; Merchants' National 
Bank v. Stone, 38 Mich. 779 ; Gow v. Collin Lumber Co., 109 Mich. 
45, 66 N. W. 676, 678; Eaton v. Aspinwall, 19 N. Y. 119; Leonards- 
ville Bank v. Willard, 25 N. Y. 574; Cahall v. Citizens' Mutual Bldg. 
Ass'n, 61 Ala. 232 ; Fay v. Noble, 7 Cush. (Mass.) 188, 192, 193 ; Sni- 
der Sons' Co. V. Troy, 91 Ala. 224, 8 South. 658, 11 L. R. A. 515, 
24 Am. St. Rep. 887 ; Cochran v. Arnold, 58 Pa. 399, 404 ; Laflin 
& Rand Powder Co. v. Sinsheimer, 46 Md. 315, 321, 24 Am,. Rep. 
522; Rutherford v. Hill, 22 Or. 218, 29 Pac. 546, 17 L. R. A. 549, 
29 Am. St. Rep. 596. But in every one of these authorities articles 
o^ijicprporation had been filed under a general enabling act, or a 
c harter had b een issued and there had been a user of the franchi se of 
the supposed corporation which had been colorably created by the 
tiling: of th^artides or the issue of the charter before the ifiBebted- 



ness in question was created, while nothing of this nature had been 
done before the debt for the $4,700 which we are now consideringjvas 
incurred. The authorities which have been recited rest upon the 
proposition that where parties procure a charter or file articles of 
association under a general law, thereby secure the color of a le- 
gal incorporation, believe that they are a corporation, and use the 
supposed franchise of the corporation in good faith, and third par- 
ties deal with them as a corporation, they become a corporation de 
facto and exempt from individual liability to such third parties, al- 
though there are unknown defects in the proceedings for their in- 
corporation. 

The statement of Morawetz on Corporations, at 'section 748, upon 
which counsel seem to rely, that "if an association assumes to enter 
into a contract in a corporate capacity, and the party dealing with 
the association contracts with it as if it were a corporation, the in- 
dividual members of the association cannot be charged as parties to 
the contract, either severally or jointly, br as partners. This is equal- 
ly true whether the association was in fact a corporation or not, and 
whether the contract with the association in its corporate capacity 
was authorized by the Legislature or prohibited by law, or illegal," 
is too broad to be sound. Parties who actively engage in business 
for pr ofit under the name and pretense of a corporation which they 
know neither^exisfs'nor has any color of existence may not escape 
i ndivi Jua TiraEility because strangers are led by their pretense to con- 
tract^ with their pretended entity as a corporation. In s uch cases they 
actasjBe' agents of ^ principal, thai they know does not exist^ and 
they are liabTe""un3er a familiar jrule^J).ecause jhjere is no responsible 
principal. 2 Kent's Commentaries (14th Ed.) 630; Queen City Fur- 
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niture & Carpet Co. v. Crawford, 127 Mo. 356, 364, 30 S'. W. 163. 
The burden is not on the strangers who deal with them as a corpora- 
tion, but on themselves who act under the name of a pretended cor- 
poration, to see that it is so organized that it exempts them from 
individual liability, and if they fail in this they must pay the liabil- 
ities they incur, even in the absence of fraud or bad faith, upon the 
salutary principle that where one of two parties must suflFer he must 
bear the loss whose breach of duty caused it. 

There are cases in which stockholders who took no active part in 
the business of a pretended corporation which was acting without 
any charter or filed articles, who supposed that the corporation was 
duly organized, have been held exempt from individual liability for 
the debts it incurred; but if they had been actively conducting its 
b usiness with knowledge of its lack of incorporation, those decisions 
must nave been Qthervyisy . Seacord v. i^en^ton, ?5" Hun, 579, 9 N. 
Y. Supp. 46 ; Fuller v. Rowe, 57 N. Y. 23, 26. 

Neither the hope, the belief, nor the statement by parties that they 
are incorporated, nor the signing of articles of incorporation which 
are not filed, where filing is requisite to create the corporation nor 
the user of the pretended franchise of such a nonexistent corpora- 
tion, will constitute such a corporation de facto as will exempt those 
who actively and knowingly use its name to incur obligations from 
their individual liability to pay them. Color of legal organi zation as 
a corporation under some cha rter or law and user of the supposeH 
corporate franchise in gooriai th'^re indispensable to such exemp- 
tion. 

iJnder the general law of Arkansas in force in the Indian Territory, 
the filing of articles of incorporation with the clerk of the Court of 
Appeals was a sine qua non of any color of a legal corporation. With- 
out that there was not, and there could not be, an apparent corpora- 
tion or the color of a corporation. Agreements to form one^ state- 
ments that there was one. signed articles of association to make one, 
acts as one, created no color of incorporation, because there could be 
n o incorpora tion or co lor oi it under the law until the articles wej;ie 
filed. Johnson v. Corser, 34 Minn. 355, 25 N. W. 799; Finnegan v. 
Noercnberg, 52 Minn. 239, 243, 244, 53 N. W. 1150, 1151, 18 L. R. 
A. 778, 38 Am. St. Rep. 552 ; Taylor on Private Corporations, p. 145 ; 
Roberts Mfg. Co. v. Schlick, 62 Minn. 332, 64 N. W. 826. In Fin- 
negan v. Noerenberg, supra. Chief Justice Gilfillan well said: "To 
give to a body of men assuming to act as a corporation, where there 
has been no attempt to comply with the provisions of any law author- 
izing them to become such, the status of a de facto corporation, might 
open the door to frauds upon the public. It would certainly be im- 
politic to permit a number of men to have the status of a corporation 
to any extent merely because there is a law under which they might 
have become incorporated, and they have agreed among themselves 
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to act, and they have acted, as a corporation. That was the condition 
in Johnson v. Corser, 34 Minn. 355, 25 N. W. 799, in which it was 
held that what had been done was ineffectual to limit the individual 
liability of the associates. They had not gone far enough to become 
a de facto corporation. They had merely signed articles, but had not 
attempted to give them publicity by filing for record, which the stat- 
ute required." 

The defendants cannot escape individual liability for the $4.7 00 on 
1 the ground that the Coweta Cotton & Milling Company was a cor- 

*f n^3 Pgration de facto when that portion of the glamtiffs claim was in - 
# "^^^ ' curred, because it then "had no color of incorporation, and the y kne w 
it""'^ncr"yet' "actively used "its name to incur the obligation. Owen v. 
Shepard, 8 C. C. A. 244, 59 Fed. 746 ; Wechselberg v. Flour City 
National Bank, 64 Fed. 90, 94, 12 C. C. A. 56, 60, 61, 26 L. R. A. 
470; Abbott v. Omaha Smelting & Refining Co., 4 Neb. 416, 423, 
424; Gamett v. Richardson, 35 Ark. 144; Johnson v. Corser, 34 
Minn. 355, 357, 25 N. W. 799; Queen City Furniture & Carpet Co. 
V. Crawford, 127 Mo. 356, 364, 30 S. W. 163 ; Bigelow v. Gregory, 
73 111. 197, 202 ; Parsons on Partnership, p. 544 ; Hill v. Beach, 12 N. 
J. Eq. 31 ; Kaiser v. Lawrence Savings Bank, 56 Iowa, 104, 8 N. W. 
772, 41 Am. St. Rep. 85 ; Pettis v. Atkins, 60 111. 454 ; Coleman v. 
Coleman, 78 Ind. 344; Lawler v. Murphy, 58 Conn. 313, 20 Atl. 457, 
8 L. R. A. 113; Hurt v. Salisbury, 55 Mo. 310, 314; Beach on Pri- 
vate Corporations, § 16, p. 25; Martin v. Fewell, 79 Mo. 401, 411; 
Smith V. Warden, 86 Mo. 382, 399; McVicker v. Cone, 21 Or. 353, 
28 Pac. 77. * * * 

Counsel insist that the defendants are not liable here because one 
who deals with a corporation de facto is estopped from denying its 
existence as a corporation; but the true meaning and legal effect of 
- this rule is that such a dealer is estopped from denying its existence 
on the ground that it was not legally incorporated. One who deals 
with parties who masquerade under a name which represents no cor- 
poration de facto is no more estopped from denying that it is a cor- 
poration than he would be from denying that they constituted or acted 
for the Union Pacific Railroad Company, or any other well-known cor- 
poration, when they did not. The fact that the plaintiff dealt with and 
treated the Coweta Cotton & Milling Company as a corporation did not 
estop it from denying that it was such before the defendants filed their 
articles of incorporation, because it was not a corporation de facto be- 
fore that time and because the indispensable elements of an estoppel 
in pais, ignorance of the truth and absence of equal means of knowl- 
edge of it by the party who claims the estoppel, and action by the lat- 
ter induced by the misrepresentation of the party against whom the 
estoppel is invoked, do not exist in the case at bar. Bigelow on Es- 
toppel (4th Ed.) p. 679. The plaintiffs did not, and the defendants did, 
represent that the milling company was a corporation when it was not. 
The defendants had better means of knowledge of the fact than the. 
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plaint iffs and they knew it was not a corporationi and they ^^re TOt in - 
duceJ to act on any represent ation of the plaintiff tliat it was suchj^ or 
b y its treatment of it as suchT 

Nor was the plaintiff estopped by the fact that its general manager 
stated under oath in its claim for a lien in May, 1903, that the milling 
company was a corporation, first, because the defendants were not in- 
duced to take any action by this statement from which they can suf- 
fer any injury by the proof of the truth, and, second, because one is 
not estopped from pursuing his true legal remedy by a mistaken at- 
tempt to pursue a supposed remedy that does not exist. Standard Oil 
Co. V. Hawkins, 20 C. C. A. 468, 472, 74 Fed. 395, 398, 399, 33 L. R. 
A. 739; Barnsdall v. Waltemeyer, 73 C. C. A. 515, 520, 142 Fed. 415, 
420; Bunch v. Grave, 111 Ind. 351, 12 N. E. 514, 517. 

I t is said that the plaintiff is e stopped from denying; the existence 
of the detendant's supposed corporation'Because it was one of its pro- 
meters and stockholders, but the evidence fails to^cqnymce us that it 
was ever either F. M. Davis was tKe general manager of the plain- 
titt. He testified that in June, 1902, he agreed with the other defend- 
ants to take a $2,000 share for the plaintiff in a corporation to be or- 
ganized with a capital of $10,000 for the purpose of ginning and deal- 
ing in cotton, that Mann agreed to take a $4,000 share, R. S. Davis and 
James G. Knight a share of $2,000 each, that in September he signed 
the articles of incorporation and subscribed for this stock, that the 
other defendants also subscribed, that these subscribers paid the first 
assessment of $3,750 on $10,000 of the stock in the fall of 1902, that 
the second assessment of $2,000 was made in January, 1903, that he 
n ever reported this stock to th e plaintiff until January, 1903, but that 
Jn Tthe summer and fall of I^ Jlie taljked with Edwards and Wallace, 
two of the directors, who had 80 shares of stock each iii the plaintiff, 
about this stock which he was to take and which he had taken, that 
the plaintiff and they acquiesced in his action and told him to do the 
best he could with it, but that they did not direct or instruct him to 
take the stock or agree that he should take it, and that he did not talk 
with the president, who was the owner of the majority of the stock of 
the plaintiff, although another witness testified that some time in the 
fall of 1902 he told Nay lor that Davis had taken stock in. the milling 
company for the plaintiff. Davis, however, subscribed for the stock 
in his own name, and the plaintiff did not He testified that he paid 
the first assessment in the fall of 1902, but he never charged the plain- 
tiff and credited himself with that payment ; but, on the contrary, on 
February 23, 1903, after the milling company had ceased to operate 
its gin, he caused an entry to be made on the books of the investment 
company charging it and crediting the milling company with $1,150, 
the amount of the two assessments on his stock, an entry which the 
plaintiff subsequently repudiated. T here are two reasoiis,whj:,-Uni^r ' 
t he evidence in this record, the pl aintiff never became a holdgi,. either ^* 
in law or in equity, of any share in the defendant's enterprise or com- 
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pany, either as a stockholder or otherwise. In the first place, the coir - 
st ruction an(ropera1[io n of a cotton gin was beyond the po wers of th e 
plaintiff corporation, the nature of whose business was declared and 
linnted by its articles to "buying, selling, leasing and dealing in lands, 
securities, bonds, notes, stocks and other negotiable paper, and also 
buying and selling general merchandise." In the second place, if by 
any conceivable interpretation the construction and operation of a cot- 
ton gin and the formation of the corporation, and the taking of stock 
therein to accomplish that purpose, could be deemed to be within the 
powers of this corporation, they are so far beypn^ thcacQp e of its 
ordinary business that a general manager could be authorized to j:om- 
mU hTs'^cofporation to them only by the express authority of its bQa.r d 
o i "directors', or of its principal officers, after a full disclosure to them 
of all the facts relating to the proposed enterprise, and the desultory 
talks which Davis had with the two directors fall far short of any evi- 
dence of such authority. 

Much is made in argument of the testimony of Davis and Knight 
that they acted in good faith, that the defendants never received any 
benefit from the materials and labor for the purchase price of which 
the plaintiff sues, but good faith and the use of a name which they 
know represents no corporation as the name of a corporation under 
which they do business creates a partnership, and neither a corporation 
de jure nor de facto. And the defendants had all the benefit there was 
from the materials and labor furnished by the plaintiff, for the mill- 
ing company never issued any stock, and these defendants owned their 
respective shares in its property, and whatever it had they had, and, 
as far as they have not disposed of it, they still have. The fact is that 
during this entire transaction while Davis was the general manager of 
the plaintiff he was the partner of the defendants, and, in all transac- 
tions between the plaintiff and the defendants, was pecuniarily inter- 
ested adversely to his principal. 

The sum of the whole matter is that the defendants agreed in April 
or June, 1902, to take certain shares in a $10,000 enterprise for the 
purpose of building a cotton gin, and buying, ginning, and selling cot- 
ton, and to organize a corporation to carry on this business they bought 
between June and December 22, 1902, materials and labor with which 
they built the cotton gin, and between September 15th and December 
22d operated their cotton gin and carried on the business of buying, 
ginning, and selling cotton with the plaintiff to the amount of several 
tens of thousands of dollars, and there remains a balance of about $4,- 
700 due the plaintiff on this account. They never issued any stock, but 
in September, November, and December they signed articles of incor- 
poration which they filed with the clerk of the Court of Appeals on De- 
cember 22, 1902. During this time they treated themselves and the 
plaintiff dealt with them as a corporation. They represented them- 
selves to be a corporation when they knew they were not; under tfip- 
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name of a corporation which did not exist they purchased these eoo^s 
anaservices. /y 



iTid our conclusion is that the defendants never became a corpora 
tion de facto prior to*TJecemlDef 'Z2, 19t)2, tTiat they never became a 
corporation de jure, that the indebtedness here in question was not in- 
curred under any promise or assurance of the defendants as promot- 
ers that it should become the obligation of a corporation to be formed, 
that a large part of it was incurred in the conduct of a general com- 
mercial business; and not to prepare for the commencement of such a 
business or for the organization of a corporation, and that the trial /) 
court below should have instructed the jury that the defendants were / . ;;■ 
individ ually liable for tha t portion of the plaintiff 's_ claim which was ^'^-*-^^ 
i ncnrfed prior t^ Uecemh e r ITT^ ^^V Its failure to do so was a fatal 
error which necessitates a reversal of the judgments below. 

In view of the conclusion which has now been reached, it is un- 
necessary to discuss at length or to determine other questions which 
are presented in this record. It is sufficient to say regarding the por- 
tion of the plaintiff's claim incurred subsequent to December 22, 1902, 
that while there is a conflict of authority upon the question whether 
or not incorporators or stockholders remain personally liable after the 
filing of articles in one office only where the statute requires them to 
be filed in two offices as a condition of incorporation or of the com- 
mencement of business (Mokelumne Hill Canal & Mining Co. v. Wood- 
bury, 14 Cal. 265, 267), the statute under which this case arose was 
brought into the Indian Territory from the state of Arkansas, and the 
Supreme Court of that state had held, before it was adopted in the In- 
dian Territory', t hat such corporators or stockholders remain indiyidual- 
l y liable under this statute u nless and until their artic1e<; nf in(:&r£Qr^- 
ti on are filed in both office s. GarhettV. Richardson, 35 Ark. 144. This 
conclusion is sustained by eminent authority (Wechselberg v. Flour 
City National Bank, 12 C. C. A. 56, 60, 61, 64 Fed. 90, 94, 26 L. R. A. 
470, and authorities there cited), and it is an established rule of stat- 
utory construction that the adoption of a statute previously in force 
in some other jurisdiction is presumed to be the adoption of the inter- 
pretation thereof which had been theretofore placed upon it by the ju- 
dicial tribunal whose duty it was to construe it. Black, Interpretation 
of Laws, p. 159, § 70; McDonald v. Hovey, 110 U. S. 619, 628, 4 Sup. 
Ct. 142, 28 L. Ed. 269 ; Sanger v. Flow, 1 C. C. A. 56, 58, 48 Fed. 
152, 154; Blaylock v. Incorporated Town of Muskogee, 54 C. C. A. 
639, 117 Fed. 125. 

The judgments of the courts below must be reversed, and the case 
must be remanded to tne proper court for a new trial; and it is so 
on 



0^0.-^'^'' 



80 BBLATION BETWEEN COBPOBATION AND ITS PB0M0TBB8 

> ^ RELATION BETWEEN CORPORATION AND ITS 
' I PROMOTERS 

I. Liability of Coiporatioh. for ESxpenses and Services of 

Promoters *■ i^ 






CUSHION HEEL SHOE CO. v. HARTT. 

(Sapreme Court of Indiana, 1914. 181 Ind. 167, 103 N. B. 1063, 50 L. R. A. 

[N. S.] 979.) 

Appeal from Superior Court, Allen County; E. O'Rourke, Special 
Judge. 

Action by Obder M. Hart t against the Cushion Heel Shqe^Co mpan y: 
J udgment ior p laintiff, and defendant appeals; Reversed. 

Transferred from Appellate Court under Burns' Aim. St. 1908, § 
1405. 

Spencer, J. It appears from the record in this case that in Apri l. 
1 909, appellee^ who was e xperi enced^in tjhe^ manufacture of shoes^jp- 
s erted in a shoe journal an advertisement for a shoe factory to locate 
in the city of Ft."Wayne. Amongr the answers which he receiv ed there- 
to wa s one from a man namedjLohnSQlU.wbQ was the patentee of a ce r- 
tfdn cushion heel shoe. Johnsoncame to Ft. WaynCj^ and wit h him 
ap pellee went to _the "president of the Commercial Club whom Jhey 
interested in the proposition of starting appellant company. Subscrip- 
tion lists were prepared and appellee started out to get subscribers to 
the undertaking. He testified that Johns on then pro mised him th e 
position of su perinjendent when the factory should be establishe d, and 
also gromised that he (appellee) should be paid for his time and money 
spent in securing^ th^^atpck subscriptions ; that after the compa ny was 
oreranized appellee talked with several of the directors and officers of 
appellant companjr and told them that he expected to be paid for Jiis 
s5Fvices;'*th'at_one^f_Ae^ directors sajiJp appellee :_"I believe you 
sRouTdTje compensated. I have told the people, the directors, to settl e 
witKjrou!'' Ko test imony was^ Introduced^ to show that the boa rd o f 
directors ever acted pn appell.ee's claim^ but it is his contention that, by 
aQcepting the results of his services and receiving the benefits therggf, 
appeUant is novy bound on an implied contract to pay for such seryice. 

It is certain that, under ordinary circumstances, a corporation cannot 
be successfully sued on a contract made for its benefit by its projectors 
before its incorporation. Contracts of t his ch aracter , howeve r^ are 
not void, but voidable, and it is well settled in nearly all junsHictions 

1 For discussion of principles, see Clark on Ck)rp. (3d Ed.) ( 46B. 
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that, in so far as they are not ultra vire s, .such contractsmajr become 
b inding on the corporation if rati feed by it^ either expressly.jDr by Jjm- 
pl ication, after its organization . Smith v. Parker, 148 Ind. 127-133, 

Bruner v. Brown, 139 Ind. 600-602, 38 N. E. 318 ; Davis • 
& Rankin, etc., Co. v. HiUsboro Creamery Co., 10 Ind. App. 42, 37 
N. E. 549; Tuttle v. Tuttle, 101 Me. 287-292, 64 Atl. 496, 8 Ann. Cas. 
260; Battelle v. Northwestern, etc., Co., 37 Minn. 89, 33 N, W. 327. 

But the rule that a corporation may be bound, like any individua l. 
by an implied contract is limi ted^in. its app li cation to contr acts i n which 
the promoters of such corporation are interested. The law does not 
prohibit a promoter from dealing with his company, and a corporation 
has the right to purchase property from its promoters and to pay them 
for their services if it so elects; but the burden is on the promoter to 
show that he acts openly and in good faith in such transactions. A 
promoter of a corporation, who brings about its organization and aids 
in securing subscriptions thereto, is considered in law as occupying a 
fiduciary relationship toward such corporation and toward its stock- 
holders. Chandler v. Bacon (C. C.) 30 Fed. 538, 539 ; Bosher v. R. & 
H. Land Co., 89 Va. 455-^*61, 16 S. E. 360, 37 Am. St. Rep. 879; 
Plaquemines, etc., Co. v. Buck, 52 N. J. Eq. 219-240, 27 Atl. 1094; 
Burbank v. Dennis, 101 Cal. 90-97, 35 Pac. 444; Yale Gas Stove Co. 
V. Wilcox, 64 Conn. 101, 29 Atl. 303, 25 L. R. A. 90, 42 Am. St. Rep. 
159. It will be observed that this relationship is two- fold. It extends 
toward the corporation as a separate legal entity and charges the pro- 
moter with fair dealing in respect to corporate property. Central Land 
Co. V. Obenchain, 92 Va. 130, 22 S. E. 876; South Joplin Land Co. v. 
Case, 104 Mo. 572-578, 16 S. W. 390; Hayden v. Green, 66 Kan. 204, 
71 Pac. 236; Old Dominion, etc., Co. v. Bigelow, 188 Mass. 315, 74 N. 
E. 653, 108 Am. St Rep. 479; Tegarden v. Big Star Zinc Co., 71 Ark. 
277, 72 S. W. 989. It extends also toward the stockholders in respect 
to their property rights in their stock and toward those who, it is ex- 
pected, will buy such stock. Dickerman v. Northern Trust Co., 176 U. 
S. 181, 20 Sup. Ct. 311, 44 L. Ed. 423; Walker v. Pike County Land 
Co., 139 Fed. 609, 71 C. C. A. 593 ; Hayward v. Leeson, 176 Mass. 
310, 57 N. E. 656, 49 L. R. A. 725 ; Goodwin v. Wilbur, 104 111. App. 
45 ; New York, etc., R. Co. v. Ketchum, 27 Conn. 170; Col ton Imp. Co. 
V. Richter, 26 Misc. Rep. 26, 55 N. Y. Supp. 486 ; Fred Macey Co. v. 
Macey, 143 Mich. 139, 106 N. W. 722, 5 L. R. A. (N. S.) 1036; Hink- 
ley V. Sac, etc., Co., 132 Iowa, 396, 107 N. W. 629, 119 Am. St. Rep. 
564. 

Applying this latter rule, the Supreme Court of Massachusetts uses 
this language in Hayward v. Leeson, supra, 176 Mass. at page 320, 57 
N. E. 661, 49 L. R. A. '725 : **The persons to whom the promoters. Qv^e 
t he duty, which the y owe by reason of their fiduciary relation, are the 
pgsons w ho put th eir money into the enterprise at the invitation of 
the promoters, that ' is to say, "the future stockholders. It is to the 
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f uture stockholder s, that the_promoters must make the disclosure of Ae 
remuneration which is. or is to be, paid to them, arid it is the consent 

the future stockholders that must be obtained to make that payment 
valid; if the pro moters undertake to make to themselves remuneration 
for their services as promoters, without making a full disclosure of the 
f act^to the future stockholders, their principals, and getting their con- 
sent, they are guilty of a fraud. Promoters can make the necessary 
disclosure of the remuaeiatiQA fcey stipulate for by including in^e 
prospectus a full stat ement thereof ; if such a statement is. notiXL^de 
therein, they cannot honestly take any remuneration for promoters' 
services, unless it is vo ted Jiy^.thie. Stockholders after the capital stock 
has been taken by the public." 

In the case of New York, etc., R. Co. v. Ketchum, supra, 27 Conn, 
at page 179, the court said: " We are aware that it is no u ncommon 
practice _f or j:ojppr^tio;as^ to ^sume and pay these, welim.uiary 
* * * charges^ af t er the_ company has become organized, b ut w e 
) f^ do not see ho w-thexompany. if it should object, could be comp elled t o 
^ ' ^ p ay them, and in ^ome cases it would be most inequitable to req uire i t. 
Can a few persons combine for their own interest to get up a railroad, 
agree with one of their niunber to give him a large commission or 
bonus for evei*y stockholder he can allure into the company, and pri- 
vately make this commission or bonus a cliarge on the corporation 
when formed? This would be a breach of faith towards honest and 
unsuspecting stockholders who pay the charter price for their stock 
and expect to take it clear of all incumbrance. * * * It is soon 
enough for corporate bodies to enter into contracts incumbering their 
property when they are duly organized according to their charters and 
have their chosen and impartial directors to conduct their business." 

In Rockford, etc., R. Co. v. Sage, 65 111. 328-332 (16 Am. Rep. 587), 
the court held that it was "unjust to stockholders, who subscrib e an d 
pay for stock in a company, that their property should be subject to die 
iricunprance of such claims, and which they had no voice in creating." 
See,' also,""Tuttle v. tuttle, 101 Me. 287-292, 64 Atl. 496, 8 Ann.'Cas. 
260, and cases cited ; Marchand v. Loan & Pledge Ass'n, 26 La. Ann. 
389 ; 1 Thompson on Corporations (2d Ed.) § 88 ; 10 Cyc. 264, pt. 77. 

We are aware that cases may be found which seem to sustain ap- 
pellee's position, but, as is suggested in 10 Cyc. at page 265, "it is diffi- 
cult to understand how the corporation could be estopped by accepting 
benefits which it had no power to reject, without uncreating itself." 
We believe thaj^the better reason and the weight of authority s upport 
I I the holding that, in the absence of statutory or charter provisi ons, a 
corporation will be held liable for services rendered by its prom oters 
- before Incorporating only when, by express action taken after it ha s 
^ y ^ become a legal entity, it recognizes or affirms such claim. The evi - 

dence before us does no.tJiidicate.5llcb.an affirmance. In Tift v. Quak- 
er City National Bank, 141 Pa. 550, 21 Atl. 660, as in this case, it was 
shown that the plaintiff's claim was brought to the attention of the 



1 
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board of directors after the defendant's incorporation, but that no ac- 
tion was taken thereon. The court held t hat **m ere silence of the board 
o f directors, or failure to object when tne claim was mentioned, .is not 
such an act oi ratihcation as wiirbmiT the bank.'* ~ 



udgment reversed. 




n. Liability on Contracts hy Promoters* 



KELNER V. BAXTER et al. 

(Ck>iirt of Common Pleas, 1866w L. B. 2 G. P. Gas. 174.) 

At the trial before Erie, C. J., at the sittings in London after last 
Trinity term, the following facts appeared in evidence: The pla intiff 
was a wine merchant, and the proprietor of t he Asse mbly_Rogmg. .jt 
Gravesend. I n August, 1865, it was proposed that a company should 



^ for establishing a jo int-stodrnQtel c ompany at G ravesend, 

to be called the (jravesegd Koy al Alexan dra Hotel Company, Limited, 
of which the following gentlemen we re to be the directors^ jriz. : Mr. 
L Calisher, Mr. T. Jtl. Edmands, MrTM. Davis, Mr. Macdonald, Mr. 
Hulse, Mr. N. T, Calisher (one of the defe nda nts), and the plaintiff . 
T he p} g^ ^^tiff was to be manager of the proposed company, and Mr. 
Dales (another of the def endants) was to be' the permanent architect. 
Qne part of the scheme w as that the" company shouldl purchase^the 
pronises of the plaintiff for a sum of ^5000", "o7 wLich £3000 was to be 
paid in cash, and iZUuO in^2j^lj:"2.s^5^.^^; ^^ stock, etc., to be taken at 
a valuat ion ; and th is was carried into effect and completed, the other 
defendsmt (Baxter) 'Eemg t he nominal purcha ser on behalf of the com- 
^any. In D€x:ember a prospectus was settled. Qn the 9 th of Janu- 
a ry, 18 6 6, a memorandum of assocjationwas, executed by the plaintiff 
Lf endants and others. 




Pending the negotiat ions the business had been carried on by the 
pl aintiff, and for tha t purpose additional stock had been purchased by 
him; and on t he 27th of January, 1866, an agreement was enters^ 
into tor the transfer of this additional stock to the company, in the 
f oIIowm£r terms : 

"January 27th, 1866. \ 

C"To John Dacier Baxter, Nathan Jacob Calisher, and John Dales, \ 
on behalf of the proposed Gravesend Royal Alexandra Hotel Company, j 
Limited — Gentlemen : I hereby propose to sell the extra stock now at I 
the Assembly Rooms, Gravesend, as per schedule hereto, for the sum / 
of £900, payable on the 28th of February, 1866. / 

"[Signed] John Kelner." 

'For dlscassion of principles, see' Clark on Ck>rp. (3d Ed.) | 47. 




I '. 
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Then followed a schedule of the stock of wines, etc., to be purchased, 
and at the end was written as follows : 

"To Mr. John Kelner — Sir: We have received your offer to sd l 
th e extra stoc k as above, and hereby agree to and accept the terms 
p roposed ^ ' 

""^TSigned] J. D. Baxter, 

''N. J. Calisher, 
"J. Dales, 
"On Behalf of the Gravesend Royal Alexandra Hotel Co., Limited." 

I n pursuance of th is agreemen t the Jg[oods^in question w ere handed 
over to the co mpan y, and consumed by themTn the business of the 
hotel: and on the 1st of February a meeting of the dire ctors took 
place, at which ^the following resplution w^^_passed: " That the ar - 
rangement entered into bv Messrs. Calisher. Dales, and Ba xter, o n 
behalf of the company, for the purchase of the additional stock oiLfhe 
I>remiseSj as per list taken by Mr* Bright^, the secret^QCA.-.and pointed 
out by Mr. Kelner, amounting to £900 be. and^the sam^is Jberebyjati- 
fiSflZ! 'ITieTe was also a subsequent ratification by the company, viz. 
on the 11th day of April, but this was after the commencement of the 
action. 

The articl es of association of tbecompanjr were duly stamped o n th e 
13^ of February, and on the 20th tEcTcompany obtained a certificate 
of incorporation under the 25 & 26 Vict. c. 89. 

The comp.aiijc. .hiYing^.^CoJlap^ed, the. present action was brought 
against the defendants upon the agreement of the 27th of January. 

On tfie part of the defendants oral evidence was tendered for the 
purpose ofshowing that it never was intended that they should be 
personally liable; but his Lordship rejected it. It was then submitted 
that, masmuch as the agreement was not entered into by the defend- 
ants perso nally, but only as agents for the hotel company, they thereby 
incurred no personal obligation to the plaintiff, who was himself one pf 
tfie promoters/ 

nPor the plaintiff it was insisted that, there being no company in exist- 
ence at the time of the agreement, the parties thereto had rendered 
themselves personally liable; and that there could be no ratification of 
the contract by a subsequently created company. 

A verdict was taken for the plaintiff for i900, subject to leave re- 
served to the defendants (upon giving security) to move to enter a non- 
suit, on the ground that the agreement of the 27th of January did not 
make them personally liable. 

Erie, C. J. I am of opinion that this rule should be discharged. 
The acti on is for the price jof goods"soTd an3 fleJivered: g ^ the ques - 
t , tion is whether the goods were delivered to the defendants under a 
contract of sale. T he alleged contract is in writing, and commences 
with a proposal addressed to the defendants, in these words : "jjofitfir 
by propose to sell the extra stock now at the Assembly Rooms, Graves- 
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lule hereto, for the sum of £900, payable on tfje 
of February. 1866. " Nothing can be more distinct than this as 
a vendor proposing to sell. It is signed by the plaintiff, and is followed 
by a schedule of the stock to be purchased. Then comes the other part 
of the agreement, signed by the defendants, in these words: "§!£,, We 
have_ received your offer to sell th e e xtra stock as above, and hereby 
agree to and accept the terms p roposeJ.^^Tr It had rested there*. jiQ 
o ne could doubt tnat t here was a 3istinct proposal by the vendbr^Jp 
sel l, accepted by the purchasers. A difficul ty had arisen becau se the 
pi amtirf has at the head of the pape r addressea it to tne pTairititfsj "on 
b ehalf of the proposed Grave send_ Rgy^L Alexandra , Hotel Company, 
nimited, '^ and the defendants have repeated those words after their 
signatures to the document; and the question is^^whether this consti- 
tutes any ambiguity on^ttig. fpS^, of .the agreement, or prevents t he 
d efendants from being b oun d bv it I agree that if the Gra vesend 
Royal Alexandra Hotel Comp any ha d been an existmg company at this 
time, the persons who sign ed the agre ement would have ^igned^as 1 



agents oi tne company ! But, as tK ere was'no company in existence .at — ^^^ ^< <^ 
t he time, the agreement wo uld he .wljplly inoperative unless it jver^Aeld 
to be binding on t h e de fendan ts pe rsonally. 

*he cases referred to in the course of the argument fully bear out 
t he proposition that, where a contract is signe'dTy one "who professes 
t o be signing "as agent/' but jylio Tias rib prihcipaT existing at the time, 
and t he contract would be al t oge ther inoperative unless binding upon 
the person wh o sign ed it, he is bound thereby ; and a stranger cannot 
by a subsequent ratification relieve him from that responsibility. When 
the company came afterwards into existence it was a totally new crea- 
ture, having rights and obligations from that time, but no rights or 
obligations by reason of anything which might have been done before. 
It was once, indeed, thought that an inchoate liability might be incurred 
on behalf of a proposed company, which would become binding on it 
when subsequently formed : but that notion was manifestly contrary to 
the principles upon which the law of contract is founded. There must 
be two parties to a contract; and the rights and obligations which it 
creates cannot be transferred by one of them to a third person who 
was not in a condition to be bound by it at the time it was made. The 
history of this company makes this construction to my mind perfectly 
clear. It was no doubt the notion of all parties that success was cer- 
tain: but the plaintiff parted with his stock upon the faith of the 
defendants' engagement that the price agreed on should be paid on the 
day named. I t cannot be supposed that he j or aju oment contemplate d 
th at the payment was to b e contingent on the iformation of the company 
b y the iltetfa ot .bebruary r "The paper expresses in terms""a contract to 
buy. And it is a cardinal rule that no oral evidence shall be admitted 
to show an intention different from that which appears on the face of 
the writing. 
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I come, therefore, to the conclusion that the defendants, having no 
prin cipal who wa s bound originally, or who could become so by a sub- 
sequent ratificat79n^"vvere themselves bound, and that the oral evidence 
ofie^redTs 'nora dmiksible tQ contradict the wntten cbritrac't. 

Whiles, J. I am of the same opinion. Evidence was clearly in - 
admi ssible to show tfiat the parties conte mplated that the liability on 
t his contract stioul? rest upon the company and not upon t he p ersons 
contracting on behalf of the.proppsed comp^ijy. The utmost it could 
amount fo TsTTIiat both parties were satisfied at the time that all would 
go smoothly, and consequently that no liability would ensue to the de- 
fendants. The contract is, in substance, this, "I, the plaintiff, agree to 
sell to you, the defendants, on behalf of the Gravesend Royal Alexan- 
dra Hotel Company, my stock of wines ;" and, "We, the defendants, 
have received your oflFer and agree to and accept the terms proposed, 
and you shall be paid on the 28th of February next." Who is to pay? 
The company, if it should be formed. But, if the company should not 
be formed, who is to pay? That is tested by the fact of the immediate 
delivery of the subject of sale. If payment was not made by the 
company, it must^ if by anyb o d y, be by the "defendants. That brings 
one to consider whether the company could be legally liable. I appre - 
hend the cornpany could only become liable uponj. new contract It 
would require the assent of the plaintiff to discharge the defendants. 
Could the company become liable by a mere ratification? Clearly not. 
Ratification can only be by a person ascertained at the time of the act 
done-^By a peVson "in* existence either actually or in contempla tion o f 
law ; as in the case oi assignees of bankrupts and adminis trator s, 
whose title, for the protection of the estate, vests by relation. The case 
of an executor requires no such ratification, inasmuch as he jtakes from 
the will. It is unnecessary, however, to pursue this further. In addi- 
tion to the cases cited at the bar, I would refer to Gunn v. London and 
Lancashire Fire Insurance Company, 12 C. B. N. S. 694 (E. C. L. R. 
vol. 104), where this Court, upon the authority of Payne v. New South 
Wales Coal and International Steam Navigation Company, 10 Ex. 
283, 24 L. J. Ex. 117, held that a contract made between the projector 
and the directors of a joint-stock company provisionally registered, 
but not in terms made conditional on the completion of the company, 
was not binding upon the subsequent completely registered company, 
although ratified and confirmed by the deed of settlement: and Wil- 
liams, J., said that, "to make a contract valid, there must be parties 
existing at the time who are capable of contracting." That is an au- 
thority of extreme importance upon this point; and, if ever there could 
be a ratification, it was in that case. 

Both upon p rinciplejmdjLj^on authority, thereforCj jt se^nn,.? \^ me thn t 
the company never could be liable upon this contract : and, as w a s pu t 
by my Lord, construing this document ut res magis valeat ^uam pereat, 
welnust assume that the parties contemplated that the persons signin^f 
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it would be personally liable. Putting in the words "on behalf of the 
Gravesend Koyal Alexandra Hotel Company" would operate no more 
than if a person should contract for a quantity of corn "on behalf of 
my horses." As to the suggestion that there should have been a special 
coimt, that is quite a mistake. There need not be a special count un- 
less there was a person existing at the time the contract was made who 
might have been principal. The common count perfectlv well repre - 
sents the character of the liability which these defendants incurred. It 
is quite out of the question to suppose that there was any mistake. The 
document represents the real transaction between the parties. I think 
that the course taken at the trial was perfectly correct, and that the 
rule should be discharged. 
Rule discharged . 




KOPPEL V. MASSACHUSETTS BRICK CO. 

(Supreme Judicial Ck)urt of Massachusetts, 1906. 192 Mass. 223, 78 N. E. 128.) 

Appeal from Superior Court, Franklin County. 

Action on a contract by Arthur Koppel against the Massachusetts 
Brick Company, to recover for goods and materials ordered of plain- 
tiflF on December 30, 1901, by one Welch, by whom they were transfer- 
red to the defendant on its incorporation, and for goods ordered by 
Welch as agent of the corporation after incorporation. From the 
judgment, plaintiff appeals. Affirmed. 

Knowlton, C. J. This is an appeal by the plaintiff from a judg- 
ment of the superior court upon an agreed statement of facts, for a 
sum less than that claimed by him in his declaration. The defendant 
did not appeal, but says in its brief that "there is no error of law shown 
by the record." We therefore have no occasion to consider the last 
part of the account, on which the finding was for the plaintiff. 

Upon a submission of an action on an agreed statement of facts, the 
decision is to be made upon the facts actually stated. In the absence 
of a stipulation that inferences may be drawn from the facts stated, the 
question is whether the matters agreed upon establish the plaintiff's 
case. Neither the superior court nor this court can draw inferences of 
fact either for or against the plaintiff. Schwarz v. Boston, 151 Mass. 
226, 24 N. E. 41 ; Mayhew v. Ehirf ee, 138 Mass. 584. 

In this case the disputed items of the account are for articles ordered 
by one Welch and charged to him by the plaintiff. Afterwards a suit 
was brought against Welch by the plaintiff, to recover the price of 
them, and on his payment of $1,000 to the plaintiff, a settlement was 
made and Welch was given a release of all demands, without prejudice 
to the plaintiff's claim against this defendant. The defendant corpora- 
tion was not in existence when the order for these articles was given, 
nor for nearly three months afterwards, and it was not authorized to 
do business under Rev. Laws, c. 110, §.§ 43, 44, until the expiration of 
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nearly a month after its certificate of incorporation was issued, and 
more than two weeks after the last of the articles had been delivered 
to Welch. 

Even if Welch had assumed to act for a corporation which was then 
expected to be formed, which does not appear in the statement of 
facts, and if the corporation had attempted to ratify his act as its 
agent, it could not have made the original contract binding upon it 
without introducing intp the transaction such elements as would be a 
sufficient foundation for a new contract. Penn Match Co. v. Hapgood, 
141 Mass. 145, 7 N. E. 22; Abbott v. Hapgood, 150 Mass. 248-252, 22 
N. E. 907, 5 L. R. A. 586, 15 Am. St. Rep. 193; Holyoke Envelope 
Co. V. United States Envelope Co., 182 Mass. 171, 65 N. E. 54. 

In this case nothing is stated which has any tendency to connect the 
defendant with the sale of these goods by the plaintiff. We have only 
the fact "that after incorporation the property came into the possession 
of the defendant by a transfer from Welch," which, so far as it shows 
anything, indicates a sale by Welch to the defendant. 

i "^ A III. Liability of Promoters to Corporation and Stodcfaolde^ ' 

"V >r _ 



M 



DAVIS V. LAS OVAS CO. 

iSupreme Court of the United States, 1913. 227 U. S. 80, 83 Sup. Gt 197, 

57 L. Ed. 426.) 

Mr. Justice Lurton. This is a bill by the appellee to recover frpm 
agpellapts secret jgrpfits made by them as promoters of the Las Ovas 
Company in the purchase of a part of a tract of land known as.Las 
Ovas in the Republic of Cuba, and also for the cancellation of cer- 
taTn shares of stock issued to them as promoters. 

The facts essential to judgment are not in serious dispute. They 
are found clearly and fully stated in the opinion by Justice Gould of 
the Supreme Court of the District of Columbia, and again in the opin- 
ion of the Court of Appeals of the District by Mr. Justice Robb. 

From the facts found by both courts it appears : 

(a) That the a ppellants and certain other persons, not partiesJo 
t his suit, signe d an ag reemen t oa March .19,. 1904, by which they agreed 
to purchase rdr'a^corporation which they were to organize a specified 
part of a tract of land in Cuba called the Las Ovas plantation, lor 
the prTce of $34,000, to which it was later agreed to add another small 
parcel at an additional price of §1,000. 

(^) It^ was further agreed that they should organize a corporation, y 

of which they should be^the incorporators, with a capital stock of -^iAV^ 

t For dlscassion of principles, see Clark on Ck>rp. (3d Ed.) ( 48L '^ v . 

I- \- .^- . / . ■ •• r I' 
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$150,000 , and that 4 oer cent of the shares should be issu ed to them 
for service as promoters and that the remainmg stock ^houla.i)CJ5Ui>- 
scribed for by them . For this sulpscriSed stock th ey were to pay an 
a mount sufficient to cover the'p urchase money of $3S^0p0and to create 
aiT exp ense tund ol ^5>000. , - — 

was agreed that the property should, when acquired, be placed 
in the hands of one of the group of promoters until the formation of 
the company, and then conveyed to it. 

(d) The scheme was _one o riginated and enrineered by the appel- 
lants, who at the time of t his agreement TiacTalreadjr^ secretly secured 
an option for themselves for tfie purchase of'Uiis pfoperty at thepnce 
ot $ZU,UUU . To conceal the true co nsideration from their associates 
t hey caused the pr ope rty to be co nveyed by the vendor to one Escalante, 
a strang er selec t ed by them. The deed to Esca l an^^ re^^ tp^ l \\^ fy ue 
c onsideration . Later, in pursuance of the prompjfijrs'. agreement* tljpy 
c aused Escalante t o convexJQ the, njeniber of the syndicate selecte<Lto 
h old the title until organization, reciting a consideration of $35,000.. 

The corporation 'was organized as planned. The promoters' shares 
were duly issued and the remaining: shares taken by ^he promoters 
upon the agre ed terms, its officers and directors being composed ex- 
clusively of ttie m embers of the syndicate. T hereupon t he property 
was transferred to the^ company and paid for, iJirough appell^ts, Qpt 
ot the p roceeds o f the subscribed stock. 

The result of the transa ction was that the corporation was required 
to pay to those who had assumed" to "act for and represent it, a secret 
prom pt ntteen tnousand^d ollars and also to compensate them for thqir 
servi ces in buying the land and organizing the company by issuing to 
each oi them fifteen thousand dollars in non-assessahle snares of its 
st ock. A 

The decree below required the appellants to account for the ^rofits\ / O-?/ 




corporation was " a mere c onvenient receptacle 
for the p roperty, erected f or jh e^co^ yenijiice^oi th"? syndicate.^ TEat 
the property was bought by the syndicate for their own advantage and 
that the corporation included only the members of the syndicate. Tbat 
th e stock of the company was all t aken by the syndicate, who, f or prop - 
e r^ w hich was their own, agree? to pay enough to"cover fhe purchase 
price ana create a small "expense fund. 

Upon t his contention it is urged that the corporation has no right to 
the reli ef sought, as tne whole transaction was a mere form adopted by 
t he parties for th eir own convenience as owners of the property and 
owners of the corporation. It is then said : "1{ we admit, for the pur- 
poses of this point, that appellants did deceive some of the syndicate, 
what has the company to do with it ?" For this they cite Old Dominion 
Copper Co. v. Lewisohn, 210 U. S. 206, 28 Sup. Ct. 634, 52 L. Ed. 
1025, where it was held that a subordinate fraud practiced by some of 
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d eeded some lands to the company, of which he furnished no muni- 
ments or evidence of title in himself. The bill asks for such deeds and 
munimenl s oX title. Simmons also furnished deeds to himself as such 
trustee to lands he has not "conveyed to the company: the titles to 
which are by the bill sought to be divested out of him and vestedj[n 
the co mpan y. Moore for a long time evaded making any statement of 
receipts and expenditures; and, when pressed, made a general one 
which is charged to be false, and he still fails and refuses to make any 
other statement, claiming that no books were kept. The bill asks for 

^^ 5?£9y?ii5SL/^9?P...^^"}- Q". J"'y V^j 1906, when Cayanaugh smiJiis 
associates consented to go into the enterprise, he paid Moore, i n orde r 
to^nable him to proceed to negotiate for and purchase the lan^g^r 

the* company then to be organized* the sum of $27,000^.anic«l. Jyl:L2?» 
1 906, $20,000 a dditional; MoQ rfi ^algply rppj-^ctpnting that he.XMflOre) 
h ad advanced J30,000 and thaljcaore^mpney was needed for instanyjyr- 
chase to keep otherSj^then attempting to buy* from buying. 

^Jobfe" and his confederates organized the company on August 17, 
1906, and soon thereafter said Cavanaugh, for his associates, resumed 
sending, and continued to send, in money until he had sent Moore, for 
the company, $107,500 for which stock at par, as agreed, was issued. 
Moore represented during the negotiation, and before the company was 
formed, that he and his associates had arranged to pay in for stock at 
par, under such understanding with Cavanaugh, approximately $80,- 
000, which was false. Moore, as president of the company, and Sim- 
mons, as secretary, issued shares to dummies, in whose names original 
certificates of shares were made out, later canceling the same and re- 
issuing them to Moore. In the form of the declaration for organiza- 
tion Moore, Steve Smith, and C. S. Simmons, trustee, represented that 
Moore had subscribed in money, for 200 shares, $20,000; Steve Smith, 
for 50 shares, $5,000; C. S. Simmons, individually for 50 shares, $5,- 
000; and C. S. Simmons, trustee, for 2,200 shares, payable in money 
with a contract to convey lands (not described), all of which statements 
were false. Moore had paid in nothing for himself, but had then al- 
ready been furnished by Cavanaugh, for himself and associates, $47,- 
500. Steve Smith had paid in nothing, and Simmons had paid in noth- 
ing. The lands had not been acquired from the original owners, or, if 
any, only a small part, and payment had been made out of the $47,- 
500 furnished by Cavanaugh and his associates. No shares were ever 
issued to Simmons, trustee, and his subscription as trustee for the 
2,200 shares, if he ever so subscribed, was merely for the purpose of 
perfecting the organization. 

The general plan of the enterprise, as sho\yn_by the bill, was ( I) tha t 
all participants were to pay money for stock at par, Moore and Caya- 
naugH",Through themseTves and associates, to contribute approximately 
the^same amounts in the aggregate, for the purpose of (2) buying coa l 
in pTace"unari3s at costj which could, in small tracts, be purchased 
cEeaply, but, when bodied up into one corporate ownership, would be 
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worth very much more, thus makins: the value of the shares higher 
than par, to the equal ad vantage and benefit of all, according to the 
r espective su im of mo ney* paid for stock. The general purpose and 
end of tke bill is to preserveTn its integrity the object of the enterprise. 

Moore and S immons each interposed the general det^^rr ^^ vyl^ i gh 
t ests the equity of thelBlir as t£him. These demurrers were, overruled 
by the chancellor, and the present appeaf is J)rpseQuted[ iiCPjn. Jh^^e- Q 
c ree overruling tJie demurrers . And the only question now greseniedN ^■'^'O 
for our consideration is whether or not the bill contains equity. ^ ^tA^ m ^ 

Moore was a promoter of the com plainant .con)oration^j>,n(i_ his re- . 
l ation as such to the corporation, as wel l as to those whom he might in- /I 
duce to put their money into the projec t an3 fecome stockholders^ ,w^s /f/J^y 
of a fiduciary character, calling for the utmostVood faith and fair deal- 



i ng^ m 1 nompson on Corporations (volume 1, § 457), the law is thus 
stated: "Promoters of a corporation occupy a fiduciary relation to it 
and have no right to d erive any advantage over other stockholders 
witho ut a tun and tair disc losure of the transaction^ and any secret 
profits "which they may ac c^u ire througTi'^pfomoting^ the corporation 
must be retunded, and may fa e recovered in equity by the corporation or 
it s^legar representative, an d7n many cases at law. ' * " * * The prin- 
ciple upon wfaick courts oF equity proceed in these cases is a very fa- 
miliar one. The promote r of a company, like its directors^ is deemed to 
sust ain towards ^eHiembers ol the company ithe relation of a trustee ^ 
to wards Ms cestui que tr ust, 'ihis being' sofhe" wHI not be permitted to I * a'" / 
s peculate out of that r ejation, "or toTHenve secret advantages from it. ' ' " ^ 
He is bound to disclose to them f uHy all material facts touching his re- 
lation to them," etc. To the same effect the law is stated in 10 Cyc. pp. 
274-280. 

In Dickerman v. Northern Trust Co., 176 U. S. 203, 204, 20 Sup. Ct. 
311, 319 (44 L. Ed. 423), it is said : "A promoter is one who 'brings to- 
gether the persons who beco me interested iri'the entefp"rise^aids in i^^ 
c uring subscription s, and sets m' motion the machinery which leads to 
the forma tion of tHe^corpofatioh itselP [citing Cook on Stocks and 
StbckholdersTT 631]. * * * He is treated as standing in a con- 
fidential relation to the proposed company, and is bound to the exercise 
of the utmost good faith [citing Lloyd, Corporate Liability, 18, and 
other authorities] . The promoter is the agent of the corporation and 
subject to the disabilities of the ordinary agent. His acts are scrutiniz- 
ed carefully, and he is precluded from taking a secret advantage of the 
other stockholders. * ♦ * If the promo ters are guilty o f any niis- 
r epresentation of facts or suppFession of tlielruth m relatioiriQ ^e 
ch aracter and value of t he property; of their personal interest in the 
proposed sale, the compan y'"will be entitled to set aside the transaction 
or re cover com pensation Tor any loss it has suffered.'* For other cita* 
tion ot authorities to the same effect, we refer to brief of counsel for 
appellee. 
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From the above-cited authorities and others cited in brief of coun- 
sel for appellee, the following principles of law may be deduced in 
respect to the relations promoters occupy to the corporation and to 
those whom they induce to enter into the enterprise and become stock- 
holders, as well as towards each other, and the duties they owe to the 
company and the stockholders. Their relation is of a fiduciary charac- 
t er^ calling for the u tmost good f aith^^ and they will not be permitteoto 
take secret profits in the form of stock or otherwise. Where their in- 
terests are antagonistic, they cannot be silent ; they must disclose. A 
failure to inform is a fraud. Their position is, in a sense, that of a 
trustee^ and they, may^be held to an accountmg for anj breach o f th e 
trust., The corporation is a proper party in such cases to file the bill 
and to obtain relief; it is not necessary to rescind or set aside the 
transaction. The bill m ay, however, be maintained by the injured 
shareholders^B^rfej^dlgss cannot^ be had through the corporati on, be - 
caiise ^rt elng und^r cpntrpl of the perpetrators of the wrong. 

Applying " tEe principles of law as stated to the facts charged in 
the bill, which are to be taken as true on demurrer, we think there can 
be no doubt as to the equity of the bill. The project proposed by the 
proiiiofers" was'to organize a corporation and issue shares of stock, for 
money paid in, at par value, and with this money to purchase coal in 
place in lands in small tracts and body the same up into one tract, and 
by so doing increase the value of the holding, and, as a result, give a 
greater value to the shares of stock issued for the money so paid in. 
Su ch w as..th c in dy cemen t held nut by the promoters, and thos e pa y- 
ing in their money have^an equity in preserving and carrying" out the 
project, and tol[Kf§'en"3To"caII to an accounting the unfaithful promot- 
e rs wHbJL y their fraud, have thwarted the^rpject. 

It is no answer to this tfieory of the bill to say that the lands con- 
veyed to the corporation and now held by it were sold to it at a fair 
price and are equal in value to the par value of the total capital stock 
of the corporation. Those who were induced to pay in money for .stock 
upon the representations made by the promoters were entitled to have 
the lands at cost and to be purchased under the proposed scheme. 

it is contended by counsel for appellant that the written agreement 
between the promoters, Moore and Cavanaugh, attached as an exhibit 
to the bill, for the formation of the company shows on its face that 
subscriptions to the capital stock of the corporation might be made in 
lands. We do not so construe the agreement, and, if susceptible of 
such construction, on the facts stated in the bill it was not so construed 
by Moore and Cavanaugh, but, on the contrary, they treated it as re- 
quiring the stock to be subscribed and paid for in money. 

The bill, moreover, seeks the cancellation of shares of stock charged 
to have been fraudulently issued, and also to have an accounting for 
money charged to have been fraudulently used or misappropriated by 
Moore and his confederates. Taking the statements of the bill as true. 
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a nd which we mu st do on thegeneral demurrer for want of equity', 
interposed by the respondents Moore and Simmons, we have no doubt 
t hat the bill contams equity , and Jiold consequently that there was no 
error in overruling the demurrer."" The decree will be afSrmed. 
Attirmed. All the Justices concur. 
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L Construction of Charters ^ 



DOWNING V. MT. WASHINGTON ROAD CO. 

{Supreme Court of New Hampshire, 1860. 40 N. H. 230.) 

Assumpsit, brought by Lewis Downing & Sons, to recover the price 
of eight omnibusesj arid a model for the same^ one fight wago n, sn d 
one haggage jvagon, made for the defendants, under a contr act en - 
tere3 into by D. O. Macomber, president of the defendant corpora- 
tion in their behaliF . 

The Hght wagon was made and sent to one Cavis, the agen t fo r 
building the road, and was used by him in making it. The omnibuse s 
and baggage' wagon were intended to be used in conveying passengers 
up and down the mountain, after the road was completed. The^omni- 
buses were constructed in a peculiar way, and are not fit for use on 
ordinary roads. 

By their act of incorpori^tion, passed July 1, 1853, the corporation 
was emp ower ed to lay out, make, and keep in repair, a road iSlP 
such point in the vicimty of Mt. Washington as they may deem most 
f avorab le^ to the top of said mountain, etc., and thence to some point 
on the^ northwesterly side of said mountain, etc., to take tolls of pas- 
sengers arid for carriages, to build and own toll-houses, and toJtake 
land Tor fhen* road/ 

The corporation was duly organized, and at a meeting of the direc- 
tors on the 31st of August, 1853, before said contract was made, it 
w as 'Vo ted thatjhe president be the legal agent and commissio ner o f 
th e co mpanyT^ and his compensation as such was fixed. 

''The pr 'esge rit'^' w as "directed to proceed with the letting of the 
work for .the cgnstruction of the road, * * * the obtaining the 
ri&ht_of_way," and "what other action he shall deem proper for^^^e 
inte rests of the_^company," etc. 
"A comnnttee was appointed "to settle in relation to the right of way, 
etc., and in relation to land on which to build stables and other build- 
ings, for the use of the road, and also for building all such stables 
and houses as may be necessary for the operations of the company." 

It appea£ed that by an additional act, passed July 12, 185 6, tlie cor - 
poration were authorized '% erect and maintain, lease and dispose 
of_any buildingj)r buildings^ which may be fourid convenient fo r the 
accommodation of their business, and of the horses and carriage s an d 
travelers^passirig over said road." 

1 For discussion of principles, see Clark on Ck>rp. (3d Ed.) {53. ^ . 
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Loan & Trust Co. v. Clowes, 3 N. Y. 470; Farmers' Loan & Trust 
Co. V. Curtis, 7 N. Y. 466 ; Beers v. Phoenix Glass Co., 14 Barb. (N. 
Y.) 358. 

If a corporation attempt to enforce a contract made with them in 
a case beyond the legitimate limits of their corporate power, that fact, 
being shown, will ordinarily constitute a perfect defence. Green v. 
Seymour, 2 Sandf . Ch. (N. Y.) 285 ; Bangor Boom v. Whiting, 29 
Me. 123; Life & Fire Ins. Co. v. Mechanic Fire Ins. Co., 7 Wend. 
(N. Y.) 31 ; New York, etc., Ins. Co. v. Ely, 5 Conn. 560, 13 Am. 
Dec. 100. 

And if a suit is brought uponjt contract alleged to be made by the 1 
corp oration, but which is sSpwn^tblbe.bejpnd its corporate power \o Jf^^ 



enter in to, the contract wjl l be Regarded as void, and the corporation 
ma y avail themselves of that defence. Beach v. Fulton Bank, 3 
Wend. (K. Sf.j S/3; AIEeft v. "Savings Bank, 1 Md. Ch. 407; Abbott 
V. Baltimore, etc., Co., 1 Md. Ch. 542; Straus v. Eagle Ins. Co., 5 
Ohio St 59; Bacon v. Mississippi Ins. Co., 31 Miss. 116; Bank of 
Genesee v. Patchin Bank, 13 N. Y. 315 ; Gage v* Newmarket, 18 Q. 
B. 457. 

The contract set up in this case, was made not by the corporation 
itself, by a vote, nor by an agent expressly authorized to sign a CQn- 
tract already drawnTtut it was made by the president of the corpora- 
tio nj acting under an a ppointment as their general agent; and it is 
a rgued that he wa^jully authorized by votes of the corporation to 
bma tnem bjTsuchfa contract as the present; but it is not necessary 
to consider this question, as we think it settled that the powers of 
of^corporations to enter into contracts in their behalf are 
limi ted, by the nature of things, to such contracts as the corporations 
a re by their charters authorized to make. This principle is distinctly 
recognized in AlcCuiroiigh v. Moss, 5 Denio (N. Y.) 567; overruling 
the case of Moss v. Rossie Lead Co., 5 Hill (N. Y.) 137, and in Cen- 
tral Bank v. Empire Stone-Dressing Co., 26 Barb. (N. Y.) 23 ; Bank 
of Genesee v. Patchin Bank, 13 N. Y. 315. 

The same want of powe rjp give authority to an agent to contract, 
a nd thereby bind the corporation in matters beyond the scope of their 
corporate objects, musr be equ ally ^conclusive against any attempt to 
ratify such contralct . What they ca nnot do directly they, cannot do 
indirectly. They cann ot bin d themselves by the ratification of a con- 
tract which they had no a uthority to make. 5 Denio (N. Y.) 567, above 
cifedl TLlie power of the agent must be restricted to the business which 
the company was authorized to do. Within the scope of the business 
which they had power to transact, he, as its agent, may be authorized 
to act for it, but beyond that he could not be authorized, for its pow- 
ers extend no further. 

This view seems to us en tirely conclusive against the clai m mad e 
f or the omnibuses and model, and probably for the baggage wagon. 

As to the light wagon, that may stand on a different ground. ' Such. 
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a wagon might be useful, and_necessary for the use of the agent of 
tfie company, in conducting the undoubted business of the corpora- 
t ion,— the build mg andjnamtalnihg the road. 

We are unable to assent to the position taken in the argument, that a 
ratification of part is a ratification of the whole contract. While the 
corporation may be restricted from ratifying a contract beyond the 
scope of the objects of the corporation, there could be no such objec- 
tion as to any matter clearly within their power. The other contract- 
ing party might have a right to reject such ratification, claiming that 
the contract is entire, and if not ratified as such, it should not be made 
good for a part only. But if they claim the benefit of the partial 
ratification, the corporation can hardly object 

^ A* II. Power to Take and Hold Real and Personal Property • 
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FAYBT^PE- 4AND CO. v. LOUISVILLE & N. R. CO. 
(Sapreme Ck>urt of Appeals of Virginia, 1896. 93 Va. 274, 24 S. B. 1018.) 

Appeal from Circuit Court. 

Bill in equity by L. & N. R. Co. against Fayette Land Co. et al., 
to enforce payment for land sold by plaintiffs to defendants. I n 1888^ 
FtenSryluiH wrFe conveyed to H. M. Smith, agent, a tract of 330 acres 
^^ ]^i^J?_^H5^ ^^' I^ ^^^^ transaction Smith was actmg as agent^or 
the L. & N. R. Co. Iii i890"tli"e X.'"£ K.""!R! Co. conveyed to the 
Fayette Land Co. this tract, reserving a right of way and a depot ^te. 
One third oT the purchase money was paid down. The remaind er was 
payable in 1891 and'1892~: and the vendor retained a lien on the land 
convey edT Q. M. Smith u nited in the deed tojhe Fayette L and C o. 
The bill avers that the balance of the purchase money is still u npaid , 
and'prays that the defendant company may be required to pay it. Such 
proceedmgs were had that the Circuit Court entered a decree in favor 
of plaintiff for the balance claimed. 

Keith, P.* * * * These preliminary matters having been dis- 
posed of, we come now to the seventh assignment of error, which is 
that the court erred in giving a decree against the appellants on the 
merits. 

T he Louisvil le & Nashv ille R. R. Co. is a Kentucky corporation, 
authorized b^ an ac^ of Assembly of this State, approved March 30, 
1887 (Acts Extra Session, 1887, p. 19), to con st ruct a nd ope rate a 
line of railroad in Virginia. By that Act it is made subject to all the 

t For discussion of principles, see Clark on Corp. (3d Ed.) S 54. 

s The statement of facts is abridged and part of the opinion Is omitted. 
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l imitations and restrictions imposed by Jhejaws of V irffln ia u pp n rail- 
rdad companies, and it is contended by appellant that section 1073 of 



the Code of 1887, which is as follows: '*The land acauired by any 
c ompany incorporated fo r a workjof internal improvement alon g its 
line generally, shall not exceed one hundred feet in width, except in 
deep ciil s, and nflings, an d tlien only so much more shall be.ac- 
quir ed^as may b e reasonably necessary therefor; the lands which 
it may acquire tor Duiiaings 'or for an abutment alongTls Tine eeri- 
erally, shall not exceed three acres in any one parcel; and thelaoA 
which it may acquire for b uildings^ or other pu rposes oi the company 
at the principal termini o7 its work, o r any place or places within 
five miles ot such termini, sball not exceed fifteen acres in any one 
p arcel; b ut in the case of a rai lroad CQmPr*"y, hpj n<^<^ e xceeding forty 
acres m any one parc el may be acqu ired for its main depots, ma- 
chine shops, and other necessa ry purpose s connected with, .the busi- 
ness of said comgany" — renders the app ellee incapable . of. acquirijig 
or taking tit le to the real estate set out and described in its bill, and 
that therefore no title passed fr om it to the appellant, but tJiat it js 
or was absolutely void or conveyeT at most a deieasibTe title, the land 
bdng SUbj eci even in the ha nd s of a n alienee from a railroad com- 
pMv td b^ escheated to the Commonwealth. It may be conceded that 
if this were a bill for specific performance of a contract that the re- 
li ef would be de niedT ' gee Case v. Kelly, 133 U. S. 21, 10 Sup.'Ct. 
2lo, 33 L. Ed. 513? But such is not the case. Th e agr eement of the 
parties has been fully executed. 

Section 1068 declares tliat' "Every corporation, in respect to which 
it is not otherw ise pr ovided, shall have perpetual succession and a 
common sea l ; *^ * * that it may contract and be contracted with, 
p urchase,' Tiol d ^ and J[rant ^tatesTTeal and personal, and make ordi- 
nances, by^ws and regulations * * * for the management of its 
cstates^*^and the diie^ahd "orderly conducting of its affairs." This sec- 
tion is but '3ecTar'aFo"ry"6T the common law. 

Section 1071; declares : "No incorporated company shall hold any 
more real estate than is proper for the purposes for which it is incor- 
porated," &c. This again is but a recognition of the common law prin- 
c iple. 

Section 1072 provides the mode in which a company incorporated 
for internal improvement may enter upon land for the purpose of ex- 
amining and surveying it. 

Section 1073 has already been quoted in full. 

That the conveyance of this land to the Louisville & Nashville R. R. 
C o. wa s not void is a bundantly established by authority. 

In the case of Banks v. Poitiaux, 3 Rand. 136, 15Am. Dec. 706, it 
appears that the banks were by their charters authorized to hold such 
real estate "as was requisite for their immediate accommodation in re- 
lation to the convenient transacting of their business." Upon the 
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lands purchased by the banks in that case they proceeded to erect build- 
ings for the transaction of their business, and on either side of the 
buildings so erected there remained a vacant space, which they sold 
to the appellee ; he failing to pay as agreed, the bank filed a bill for 
specific performance, and the chancellor decreed that the banks had 
exceeded their powers in purchasing and selling the property in ques- 
tion, it not being necessary in relation to the transaction of their busi- 
ness. Upon appeal it was held that while the power to acquire may 
be limited, restrained or prohibited, either by the charter creating 
the corporation or by a general law, such was not the effect of the 
charters in question, because the acts creating the charters are, with 
respect to the quantity of real estate which they were capable of hold- 
ing, only directory. 

**They impose no penalty in terms. They do not declare the pur- 
chase by, or conveyance to, the banks to be void, nor vest the title in 
the Commonwealth, or any other than the banks, in consequence of 
such purchase and conveyance. The legal title passed to the banks 
by the conveyance to them, and their conveyance would effectually 
transfer that title to any other. If, in making the purchase of the land 
in question, the banks violated their charters, the corporation might, 
for that cause, be dissolved by a proceeding at the suit of the Com- 
monwealth ; and even in that case, it seems to be the better opinion, 
the property, if not previously conveyed to some other, would revert, 
upon the dissolution of the corporation, to the grantor, and not to the 
Commonwealth. But, any conveyance made by the corporation, before 
its dissolution, would be eflFectual to pass its title. The banks have, 
therefore, a title which they can convey to the appellee, and which 
would, in his hands, be indefeasible. It would seem extremely in- 
convenient, if every contractor with one of these banks could, for the 
purpose of avoiding his contract, institute the enquiry whether the 
bank had violated its charter." 

In Silver Lake Bank v. North, 4 Johns. R. Ch. (N. Y.) 370, the 
same principle is recognized. 

In Bank v. Matthews, 98 U. S. 621, 25 L. Ed. 188, it is said : "Where 
a corporation is incompetent by its charter to take title to real es tate^ a 
c onveya nce]j tQ it is not vpjd." 

In Mallett v. Simpson, 94 N. C. 37, 55 Am. Rep. 595, i t was held t hat 
although a corporation is forbidden by its charter to hold real estate, 
yet ^ deed 61 land to it is valid, "and even when the right to acquire 
r eal p^r operty isjjmited bythe charter, and the corporation transcends 
its^power in tliat respect, a conveyance to it is not void, but only the 
sovereign can object ft is valid until assailed in a direct proceeding 
mstituted by the soverei^ for th^t purpose." 

TJi NTat'Bank'v. Whitney, 103 U. S. 99, 26 L. Ed. 443, the bank had 
taken security upon real estate for a loan which it was prohibited to 
do by the National Banking Law. Mr. Justice Field, delivering the 
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i^inion, said that "the statute did not declare such security void, but 
was silent on the subject; that had Congress so intended it would 
have been easy to say so, and it can hardly be presumed that this would 
not have been done instead of leaving the question to be settled by the 
uncertain result of litigation and judicial decision." And, after citing 
numerous cases where a disregard of statutory prohibitions has not 
been held to vitiate the contracts of parties, but only to authorize ac- 
tions by the Government against them, the court held that the prohib- 
itory clauses of the banking law did not vitiate real estate securities 
taken for loans, and that a disregard of them only laid the association 
open to proceedings by the Government. * * * "That has always 
been the punishment prescribed for the wanton violation of a char- 
ter, and it may be made to follow whenever the proper public authority 
shall see fit to enforce its application." 

In Fritts et al. v. Palmer, 132 U. S. 282, 10 Sup. Ct. 93, 33 L. Ed. 
317, it is said by Mr. Justice Harlan, "that where a corporati on is in- 
compete nt by its charte r to take a title to real .^^taj^ ji conveyance 
t o It IS not void, b ut only voidable^ and the sovereign alone can ofy- 
ject. It is valid until assailed in a direct proceeding instituted for that 
purpose. 

The text writers are to the same effect. In 1 Beach on Corp. sec. 
378, it is said : "No party except th e St ate can object that a corpora- 
tion IS h olding real e state in excess of its rights. Accordingly, under 
an Act which forbids a foreign corporation to 'acquire and hold' real 
estate, a deed of conveyance of land to such corporation is not void. 
It passes the title, and the corporation may hold the land subject to 
the Commonwealth's right to escheat. The Commonwealth alone can 
object to the legal capacity of a corporation to hold real estate. There 
must be a direct proceeding by the State for the purpose of vacating 
the deed.'" 



In Thompson on Corporations, sec. 5795, it is said: "Although a 
corporation may be disabled or forbidden from holding: lan3"at ail, or 
from noldin g lanoTo r particular purposes, or from holding land be- 
yon d a pre'scri bed limif/yet iTit does hold land in the face of such dis- 
jfEiTities or ^roTiibitions, its title will be good except as against the 
State alone, and th at it will be deemed to have a good title until its 
title is inva1idater| j[p '^ f^ir^rf proceeding instituted by the State for 
that purpose." And in section 5797 it is said : "Although the State 
migHt^ in a direct proceeding for that purpose, have overthrown the 
title of the corporation and escheated the property to its own use, yet, 
not having done so, the corporation may in the meantime convey an 
indefeasible title to another, of whatever estate in the lands had been 
conveyed to or acquired by it." 

The doctrine that the S'tate alone can interfere seems to rest upon the 
principle suggested in Banks v. Poitiaux, supra, that it would be ex- 
tremely inconvenient if every contractor with corporations might, fot 
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the purpose of avoiding their contracts, be permitted to institute en- 
quiry as to violations of the charter. It ife a question which concerns 
public interests, and the State alone is competent to protect and de- 
fend them. Runyan v. Lessee of Coster, 14 Pet. (U. S.) 122, 10 L. Ed. 
382; Wroten's Assignee v. Armat et al., 31 Grat. 251. 

Enough has been said to show that the conveyance to the Lo uisville 
& Nashville Railroad Company was not void, but that it served to vest 
the title m the appellant. 

Is the deed voidable? As wfe have seen in discussing this first 
branch of this assignment of error, no one can be heard to question 
the right of a corporation to acquire and hold real estate, except the 
State by which the corporation was created, or that State within whose 
limits and by whose permission or authority, express or implied, it does 
business, and it must do so by a direct proceeding instituted for that 
purpose. 

There is much plausibility in the suggestion of the appellee that sec- 
tion 1073 was designed to prohibit the acquisition of real estate by 
means of the exercise of the right of eminent domain, or by condemna- 
tion, as it is called, except to the extent and within the limits and in 
the mode appointed by that section. 

By section 1068 corporations are authorized to purchase and hold 
real estate without any limitation whatsoever ; by section 1070 they are 
prohibited to hold more real estate than is proper for the purposes 'for 
which they are incorporated. In order to give full effect to these sec- 
tions as well as to section 1070, there is much room to contend that the 
. first regulates the acquisition of real estate by contract, and that the 
last applies to proceedings by corporations for the condemnation of 
real estate. 

But, granting that section 1073 applies to the acquisition by corpora- 
ti pns of real esta te without respect to the mode of acquisition* xiQiUS.of 
th^sections re ferre d to_ j^e^lar^ that the title shall be void. As was 
said iiTlianks v. Poitiaux, the statute law is only directory in this re- 
spect. It imposes no penalty in terms. It does not declare the purchase 
by or the conveyance to the banks to be void, nor vest the title in the 
Commonwealth in consequence of such purchase and conveyance. 
The only penalty incurred is that which waits upon every violation of 
its charter by an incorporated institution. The impending danger of 
a judgment of ouster and dissolution is, we think, the only check con- 
templated by the law. That has always been the punishment prescribed 
for the wanton violation of a charter, and it may be made to follow 
whenever the proper public authority may see fit to enforce its appli- 
cation. See National Bank v. Whitney, supra. 

T he statut ejof mortmain ha§jieyer been adapted into the I'u rispr u- 
d ence of this State, Lomax's Dig. (2d Ed.) p. 815; Rivanna Navi- 
gation Co. V. Dawson, 3 Grat. 21, 46 Am. Dec. 183; Marshall v. 
Conrad, 5 Call, 364. It is safe to say, therefore, that there is no 
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p roceeding authorized by the common law of. Vjfginiffi U" der whj^ 
lands acquired by a corporation in violation of its charter can be for- 
f elted to the State, 

Is there any statutory authority by which it can be done? Chapter 
105 of the Code is upon the subject of "Escheats and Property Dere- 
lict." It provides for the appointment of an escheator in every coun- 
ty; and section 2374 directs each commissioner of the revenue an- 
nually to furnish the escheator of his county or corporation with "a 
list of all lands within his district of which any person shall have 
died seized of an estate of inheritance intestate, and without any 
known heir, or to which no person is known by him to be entitled." 

We have seen that b y the deed from Flanary. and wife the title 
passed to and vest ed in SmitfTas the agent of the Louisville & Nash- 
viiie K. K, Uo., anj T>y a subsequent deed it was conveyed to the 
LouisviHe & JNashvme R. R. Co. directly. The land in controv ersy, 
t herefore, goes not come withiii the terms of the section just quoted, 
for the commissioner oTlTicrrevenue could not in the face of the i^- 
veyances oi record rightfu lly say that there is no person known by 
hi m to be' 

[t appears further that this property has been conveyed by deed 
from the appellee to the appellant, and that no proceedings have been 
taken by the State to revoke the privileges given the appellee by the 
Act of Assembly before referred to. Acts of Special Session 1887, p. 
19. Th e deed of the Louisville & Nashville R. R. Co. was, the refor e, 
e ffectuarto pass its title to the lan d in co ntroversy and vest it in the 
Fayette ILand Compan y. See Banks v. t^oitiaiix^ 3 Rand, at p*ageT42, 
1^ Am. Dec. 7u6, and 5 Thomp. Com. on the Law oJF Corp. sec. 5797, 
and cases there cited. 

We are of opinion, therefore, that the seventh assj gn ment of er^Qr 
is notwell taken, ana, uponTBe whole case," the decree complained of 
must be afnrmed. 
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III, Power to Bprrow Money andl Make Negotiable Instruments ^ 
\y k.^\ ALTON MFG. CO. v. GARRETT BIBLICAL INSTITUTE. 

(Supreme Court of IlUnois, 1900. 243 111. 29S. 90 N. E. 704.) 

Appeal from Appellate Court, First District, on Appeal from Mu- 
nicipal Court of Chicago; Edward A. Dicker, Judge. 

Action by the Alton Manufacturing Company against the Garrett 
Biblical Institute on notes. From ajudj^ent of the Appellate Court 



« For discussion of principles, see Clark on Corp. (3d Ed.) {{ 56, 57. 
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affirming a ju dgm ent for defendant entered on a directed jrerdict, 
plaintiff appeals. Reversed and remanded. 

This is an appeal*?r6m a judgment of the Appellate Court affirming 
a judgment of the municipal court of Chicago against appellant for 
costs. Appe ll ant, plainti ff below^ sued the appellee in an action_gf 
assumpsit on three promissory notes. One of the notes was dated 
Apr il 19 , 1902, for $5,000^ payable four years after date. Anothe r 
o ne was for $2.6o6^ date d November 15, 1902, payable fou r year s 
after d ate^ and another^one was for $13,600, dated December 9, 1903 , 
payable three years a fter date. " Ar[ three of _ said notes were paya - 
ble to th^ order of E^verett O. Fisk and were signed "Gstf^r^tLBihlical 
I nstitute. ^)v p^o b^y^p. Shepherd, treafurej;." Each of said notes bore 
interest at the rate of five per cent, per annum, pa3rable semiannually, 
and each is credited with the payment of all interest accruing down 
to and including the first installment of interest maturing in the year 
1906. AH three of the n otes were indorsed J)y Fisk to a ppellant . The 
$5,000 note was past due at tihe time of the indorsement and transfer 
to appellant. The other two were not then due. The declaration con- 
sisted of special cotmts on the three notes, and the common counts. 
Agpellee filed three pleas to the declaration — the general issue,^ a plea 
denyihg'tKe^executioh oF'tTie notes under oath, and a plea of want of 
consideration. Issues were joined on these pleas, and a trial TiaiTbe- 
fore a jury. Appellant, after introducing its preliminary proof, of- 
fered in evidence the notes sued upon. They were objected to by 
counsel for appellee, and a motion was then made by said counsel to 
direct a verdict in favor of appellee. The obj ection^ to the, introduc- 
tiOT^ of, tbe. notes ^was sustained, and the motion to direct a v^cdifft 
allowed. In obedience to the directions of the court the jury there- 
upon returned a verdict finding the issues for appellee. A motion 
for a new trial was overruled and judgment rendered on the verdict 
That judgment has been affirmed by the Appellate Court, and the case 
is brought to this court by further appeal. 

Farmer, C. J. (after stating the facts as above). The first question 
.» ( J necessary^to be determined is whether the Garrett Biblical Institute, 
' f ^ ^ underT5 diarter^ was authorized to borrow money for its corporate 
* purposes. The answer to this question must depend upon the provi- 
sions of the charter under which the corporation is operating, for the 
powers which any corporation is permitted to exercise are those, only, 
which its charter confers upon it, eifher by express grant or by im- 
plication, and the implied powers are recognized and g^ven effect for 
the purpose of enabling such bodies to exercise the express powers 
granted. An incidental power is one that is directly and immed iately 
appropriate to .the jex^ecutiPB of. the specific power granted, and not one 
that ha s , a ^ligjit or remote relation to it. People ex rel. v. Chicago 
Gas Trust Co., 130 III 268, 22 N. E. 798, 8 L. R. A. 497, 17 Am. St. 
Rep. 319; 10 Cyc. 1096. These implied or incidental powers which 
a corporation. possesses in order to carry into effect the legitiraate 
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purposes of its creation are not limited to such as are absolutely in- 
dispe nsable to this end. but" 7ncTu3e ' such ^powerSj not expresslx^ro- 
h ibiterj fry the charter, as are r easonably necessary^ by fair intendment, 
for the accQmp Hsh ment of 5^tir J^ p]^r pns^<s . 10 Cyc. 1097. 

The Garrett Bibli cal Institute is a charitable corporation^ cr eated 
primarily for educationa l purposes . It is expressly empowered to es- 
tablish and maintain within the bounds of Cook county a biblical in- 
stitute under the patronage and control of the Methodist Episcopal 
Church. The conductand contrpl nf the r9rp 9ration are placed in a 
board of trustees . Tlie original act or charter under whicK it was 
incorporated was passed in 1855 (Priv. Laws, 1855, p. 511), and fixed 
the number of trustees at five, but by an amendment to the act, passed 
in 1865, (Priv. Laws, 1865, p. 20), this number was increased to six. 
The trustees and their successors are elected by the Rock River An- 
nual Conference of the Methodist Episcopal Church, and in case of a 
division of the said conference, then the annual conference within the 
botmds of which the said institute may be located shall elect such trus- 
tees. By section 1 of thj&. act it is. £XDrfiS5lx declared that appellee 
" shall be capable, in law, of taking and holding, by gift, grant, devise, 
or oth erw ise, and o f purchasing^ holding, and conveying, both in law 
a nd equity, any estate or Interest therein, real, personal, or mixed, l/f^r 
a nd shall nave po wer tcT execute and fulfill all such trusts as .may be !^' ^ ^ 
confided to said corpora tion, and to take, hold, use^ manage, lease^^ and 
dispose of all sudi trus t property as may in any manner come to said 
corporation charged with anytrusf or trusts in conformity therewith." 

It will be observed that the power to borrow money and issue notes 
therefor is not expressly granted to appellee by the terms of its char- 
ter. But the almost universal rule of law is, that corporations pps- 
s ess the implied po wer to borrow money when necessary to carry out 
t he purposes of tfieir of gahization, and when such power is possessed 
am d debts contracted th ereunder a "corporation may execute its notes 
or other customary eviden ces of indebtedness therefor. The authori- 
ties on this proposition are very numerous and an extensive collection 
of them will be found in Thompson on Corporations (vol. 3 [2d Ed.] 
pp. 87, 108), and in 10 Cyc. 1101 ; also, this rule is announced by Jus- 
tice Scholfield in Ward v. Johnson, 95 111. 215. "This power to bqr- 
row is not limit ed either to particular kinds of corporations or to those 
organized for any particular purpose, but is possessed practically by 
a ll corporations whos e business or objects may render it necessary 
or proper to resor t to this method of raising money.'' 3 Thompson 
on Corporations (2d Ed.) § 2174. And it has been held that educa- 
tional institutions and eleemosynary corporations may borrow money 
under this general power or authority. Moss v. Harpeth Academy, 7 
Heisk. (Tenn.) 283; Hayward v. Pilgrim Society, 21 Pick. (Mass.) 
270. 

The charter of appellee does, however, grant to it the express power 
of purchasing, holding, and conveying, in law and equity, any estate 
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or interest therein, real, personal, or mixed, and the power to hold,, 
use, and manage the same. Under this power it cannot be questioned 
th at appellee may expend pion^ for the purchase oif real estate for 
the use of the institute,, and to maintai^ and keep it in repai rl'^and it 
i syequall v clear that if it did. not ppssess the ready funds at a tim e 
when it mig ht be necessary .to the purposes of the corporati on to mak e 
a £urchasjg oT real estate, or necessary to make expenditures for need - 
ed repairs ar^ tnfli'T^tAnanr^ of property which it owned, und er its 
c harter it possessed f^e. imp li<^d jgower to borrow money f or such p ur- 
poses and give its notes jlxeref Qr» The trustees having power to bor- 
row money for proper corporate purposes and execute notes therefor,, 
might exercise this authority in a number of ways: (1) They might 
appoint one of their number as agent of the corporation for that pur^- 
'pose and expressly or impliedly clothe him with authority to borrow 
money and give notes; (2) where no actual authority has been con- 
ferred upon the agent of the corporation to borrow money and give 
notes, but where the agent has done so, and with full knowledge of 
all the facts the corporation has approved and ratified the acts of the 
agent, it will be liable to the same extent as if actual authority had 
been given to perform the act; (3) where no authority had been 
given or existed in the agent to borrow money, but where the corpora- 
tion received the use and benefit of the money it will be liable; (4) 
by holding an agent out to the public as possessing authority to exer- 
cise the powers assumed by the agent and to do the acts performed 
by him, in which case the corporation would be bound to the extent 
of the agent's apparent authority. 

Our first inquiry, then, relates to the correctness of the ruling of the 
trial court in holding that there was no evidence tending to show that 
Dr. Shepherd, treasurer and "business agent" or "business manager"^ 
of the corporation, had ever been given any authority by the trustees 
to borrow money and execute the notes of the corporation therefor. 
This necessitates an examination of the testimony to some extent. 

The mere appointment of Dr. Shepherd as treasurer, or his appoint- 
ment ^f he was so appointed) as "business agent" or "business man- 
^§SEl!~^^^' "9t ^2ive, of Itself, invested him with any authoriQr"to 
borrow money and give the obligations of the corporation. If he 
was given such authority it must be traced to some other source than 
his mere appointment by the trustees to these positions. Dr. Shepherd 
was one of the trustees of appellee for some years prior to his elec- 
tion, April 20, 1897, to the office of treasurer of the corporation, and 
he continued thereafter as one of said trustees. The minutes of the 
proceedings of the board of trustees show that on May 6, 1897, Dr. 
Shepherd was directed "to make a careful examination of the Gar- 
rett building in Chicago with a view of making such alterations as will 
increase the income from the property and to report his recommenda- 
tions to the board of trustees, with plans and estimates of the probable 
expense of the alterations and recommendations." We are unable to 
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-find in the abstract any report of Dr. Shepherd made in pursuance of 
this authority and direction. The minutes of a meeting of the trustees 
Tield May 26, 1898, show that Dr. Shepherd presented a form of lease 
with Reid, Murdoch & Co., with memoranda and specifications; that 
^he same were approved and "the proper officers of this board of 
trustees be authorized and directed to execute the same." At the 
same meeting a resolution was adopted "that R. D. Shepherd, treas- 
urer, be authorized to arrange for a building loan for the purpose of 
constructing the building referred to in the foregoing lease, the amount 
not to exceed three hundred thousand ($300,000) dollars, and that, 
pending negotiations for such a loan, he be authorized to make tem- 
porary loans as the necessity of the progress of the work may de- 
-mand." The president and secretary were authorized to execute such 
building contracts for the construction of the building as they and the 
treasurer might approve. This building was to be erected upon land 
owned by appellee, and formerly occupied by a building known as 
the "Garrett building." 

At a meeting of the trustees of the appellee May 25, 1899, Dr. 
Shepherd reported that the building was not yet complete and that 
some of the money due for its construction was being held until the 
work was approved. Dr. Shepherd also reported that appellee owned 
real estate with a 20-foot frontage on Randolph street for which he 
had been offered $30,000; that he could buy 20 feet adjacent to it 
for $26,000, and asked the board to determine whether it would sell 
its property or buy the adjacent property and improve the whole by 
erecting a building thereon. A motion was made and adopted by the 
board of trustees that the matter be left to a committee, consisting of 
William Deering and Dr. Shepherd, with full power to determine what 
should be done in the matter. As we understand the evidence it was 
determined to sell this property, and it was sold for $30,000. In 1901, 
on the recommendation of Dr. Shepherd, the board of trustees of ap- 
pellee ordered the construction of two other buildings upon its prop- 
erty. One of them is called the "Manufacturer's building," the other 
one the "Factory building." The building constructed on the Garrett 
building site and leased to Reid, Murdoch & Co. cost $408,573.26. The 
manufacturer's building cost $353,946.14. The cost of the factory 
building is not given. We do not find in the abstract the specific or- 
ders and directions of the board of trustees authorizing the construc- 
tion of the factory building. It only appears to have been constructed 
by authority of the board. Neither is it shown at what time the build- 
ings were completed. At a meeting of the board of trustees May 27, 
1903, a resolution was adopted authorizing "the proper officers of the 
board of trustees" to arrange for funding so much of the floating in- 
debtedness of appellee as may be deemed expedient. 

On May 25, 1899, Dr. Shepherd made a report to the annual meet- 
ing of the board of trustees of the appellee purporting to show re- 
-ceipts and disbursements for the preceding year. In that report he 
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charges himself with having received $22,783.66 and having paid out 
$28,848.87. The evidence shows that he also made a report of re- 
ceipts and expenditures May 29, 1901, but this report is not to be 
found in the abstract or the record. Crandon, secretary of the board, 
testified, that in that report Dr. Shepherd credited himself with the 
payment of $12,136.72 interest. We find no other report of receipts 
and expenditures by him until May 24, 1905, when he made a report 
purporting * to show receipts and disbursements for the two years 
from 1903 to 1904, and 1904 to 1905. The report shows receipts for 
the year 1903 to 1904 of $201,434.81, and expenditure of all of that 
sum except $7,541.53 balance on hand. In his report for the year 
1904 to 1905 Dr. Shepherd charges himself with $111,330.67, and 
credits himself with disbursing all that sum except $17,812.11. He 
does not charge himself in any of these reports with receipts of mon- 
eys borrowed for the construction of the buildings erected, and testi- 
fied on the trial that the building account was not included in his re- 
ports. F. p. Crandon was one of the trustees of appellee and was 
secretary of the board. He testified that he examined the reports 
made by Dr. Shepherd for the board, and compared the disbursements 
with the vouchers, but he never examined the books of the treasurer^ 
or anything else than the report, to verify the correctness of the re- 
ceipts. 

It is apparent from the items reported by Dr. Shepherd as making 
up his receipts and disbursements that moneys received on account of 
the building" operations were not included. It would seem that this 
must haye Jbeen known by the board of trustees^ for. the authorizeiljCQ^t 
o | the c onstruction of the Reid-Murdoch Building and the manufac- 
turer's building'was more than one-half million dollars, Their^actuaL 
cdstj^^wlieriycompletedj^ was more, than three-quarters Qi anxiliign^dpl- 
lars. There is no evidence of any source from which this mon^y 
could have been obtained except bj the negotiation of loans. That 
I >r. Shepher d_did, during the progress of the building operationgJ?jpr- 
gy r ow money, and give notes of the Qorporation therefor^^ was knomLto 
^ th.QJboajlLQf.JtUSt^es. Some of such notes were paid off by appellee, 
and the proof tends to show that these notes were given and paid off 
with the approval of the board of trustees. Eight notes, aggregating 
a large sum of money, were g^ven to the Illinois Trust and Savings 
Bank between August 1, 1898, and November 16, 1898. Three notes 
were given to the State Bank of Chicago between May 4, 1899, and 
October 1, 1901. One note for $2,000 was given to H. F. Fisk, trus- 
tee for Mrs. Coan, in 1897. January 14, 1899, a note for $1,400 was 
given the Woman's Foreign Missionary Society, and February 3, 1903, 
a note for $6,000 was given the same organization. August 1, 1900, a. 
note for $1,100 was g^ven Jennie P. Fisk, and September 25, 1901,. 
another for $2,218 was given the same party. With the exception of 
the note to H. F. Fisk, trustee, all these notes were executed after 
the building operations had been entered upon. They were all signed. 
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by appellee, by Dr. Shepherd , treasurer. As we have said, the^proo f 
tSds to show appellee had knowledg e o f thSe transactions . 

It will be observed that when Dr. Shepherd was authorized to ne- 
gotiate a loan for the construction of the Reid-Murdoch building, he 
was also authorized to secure temporary loans pending its negotia- 
tion. The evidence tends to support the conclusion that he exercised 
t his authority and borrow ed money upon the notes of th^ cprppration, 
from small amounts up to considerable sums, from time to. time. If 
these temporary loans wefe"ever consolidated in one amount to one 
person or corporation, the record does .not show it The record of 
the board of trustees authorizing the construction of the manufactur- 
er's building is not as specific in its authority to Dr. Shepherd to bor- 
row money as was the record with reference to the Reid-Murdoch 
building. With reference to the manufacturer's building, Dr. Shep- 
herd, in a report made to the trustees May 29, 1901, recommended the 
construction of the building at a cost approximating $300,000, and that 
authority be given to execute a lease for it, and authority be given, 
also, "looking toward the procurement of a fund for the purpose of 
building." A motion was adopted by the trustees "that said report 
be approved and that its several recommendations be concurred in." It 
was not necessary that authority might be conferred by the appellee 
on Dr. Shepherd to borrow money that the evidence of such author- 
1^ should be, reduced to.wnti.ng and preserved. The failure to pre- 
s erve m the mm utes or ^ther writing the evidence of a corporation's 
act conferring aut Sorfty upon its agent to bprrow money would not 
invalidate authority conferred. IJ there is a writing or record of the 
authority, it is the most satisfactory evidence to establish that fact, 
but where the evidence is not so preserved, then it may be proven by 
any legitimate testimony, direct or circumstantial, competent under 
the rules of evidence to prove a fact not evidenced by any writing or 
record. Bank of United States v. Dandridge, 12 Wheat 64, 6 L. Ed. 
352. That a record was not always made of the acts of the board of 
trustees is indicated by the fact that no record was made of any ac* 
tion of the board, so far as this record shows, for the construction 
of the factory building. It certainly cannot be pr esumed that such an 
i mportant and expens LY&^3KDrk>.CPUld be done .without the knowledge * _ , , , 
o f the board of trustee s^ and if it did know of the work and p ermitted V iv.*-' 
it _to go on, and money to Tie borrowed for that purpose, the corpora- ^^ 
t ion would be d eemed to Hi^v?. ratified the acts of ffie agent borrow- 
ing^t^e fflpney u sed for the construction of the building. It is a cir- 
cumstance also proper to be considered with all the other evidence in 
determining whether the board of trustees had, in fact, authorized Dr. 
Shepherd to borrow money. 

Tliat the indebtedness incurred by the corporation in its building 
operations was not all paid off prior to May 27, 1903, by merging all 
the corporation's indebtedness into one or more loans on long time, is 
inferable from the fact that on the last-mentioned date the board of 
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trustees adopted a resolution authorizing its proper officers ''to ar- 
range for funding so much of the floating indebtedness of the in- 
stitute as it may deem to be expedient." Two of the notes sued on 
were given before that resolution was adopted and one of them after- 
wards. In his report of May 24, 1905, which covered a period of two 
years previous, Dr. Shepherd stated that his work in connection with 
the negotiation of loans and the development of the corporation's prop- 
erty had made very heavy demands on his time and vitality ; that he 
wished in the near future to ask to be relieved of these cares and du- 
ties; that no special statement had been previously made in regard 
to the various building operations, and not being himself an account- 
ant, he requested that a thorough examination of his accounts be made 
by Mr. Crandon and presented to the board of trustees at its conven- 
ience. Pursuant to this request Crandon was directed to audit the 
accounts of Dr. Shepherd and authorized to employ such help as he 
deemed necessary in doing the work. Thereafter Crandon reported, 
as the result of his investigation, that while Dr. Shepherd was treas- 
urer of appellee, and up to September 30, 1905, he had received 
$1,786,315.22, and that, including the balance which his accounts show- 
ed was on hand, he had disbursed the same amount Crandon testi- 
fied, however, that all of this balance was not on hand as a matter 
of fact, and that Dr. Shepherd was $11,000 short in his accounts with 
appellee. It is a reasonable inference to be drawn from the proof 
that the principal part of the large sum of money received by Dr. 
Shepherd was from loans negotiated by him. In his report for the 
year 1903 and 1904 Dr. Shepherd credits himself with having paid 
$35,476.54 interest, and in the report for the year 1904 and 1905 he 
credits himself with having paid $32,567.91 interest. These reports 
were not made until after the notes sued on were given, but the au- 
thority of Dr. Shepherd to pay these large sums of interest does not 
appear to have been questioned by the board of trustees. It is a cir- 
cumstance proper to be considered in connection with the previous 
acts of the board of trustees proven upon the question whether the 
board had authorized Dr. Shepherd to borrow money and issue notes. 
The evidence also tends to show that moneys received by Dr. Shepherd 
as treasurer of appellee were deposited in the State Bank of Chicago 
to the credit of appellee and were checked out by him, and no one 
else had any authority to draw checks against the account. 

We mig ht re fer to other circumstances in evidence, but in^our opin- 
ion the foregoing is sufficient to have entitled appellant to hav e the 
case submitted to the |ury upon the question whether appellee had,giyfin 
E>i:,"~Shepherd, in his capacity as treasurer and '^business. agentlLjor 
"business manager/' actual authority to borrow money and give nptes 
therefor, or whether, in the absence of actual previous authoritX-to 
do so, he had borrowed money and given notes with the full knowl- 
edge and approval of the corporation. On a motion to direct a ver- 
dict the court is not permitted to weigh the evidence. If there is any 
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evidence, which, with all reasonable inferences to be drawn therefrom, 
fairly tends to prove the plaintiff's case, it should be submitted to 
the jury. Woodman v. Illinois Trust & Savings Bank, 211 111. 578, 
71 N. E. 1099; Ubby, McNeill & Libby v. Cook, 222 111. 206, 78 N. 
E. 599. 

We are alsp of 9pipin" ^Hptp wa^ <;ufficient evidence to. tntitltsdm- 
tiff to have the case go to the jury upon thq auestioijjs^bstiiiSUijJiHJiiC 
a bsence of any authont^f^in Dr. Shepherd to borrow the money and 
jgive tiie no tes su e3"onTne (fid borrow it and appellee received the use 
and benefit of it . The evidence warranted the conclusion that the 
money received for the notes sued on was deposited in the bank to 
the credit of appellee. This, in connection with the other proof as 
to the manner in which the money was drawn out, tends to show that 
appellee received the benefit of it. It is, of course, not conclusive of 
that fact, but, standing alone, tends to support it This^ ccnjrtjiasjiey 
t hat where a prin cipal actuallv receives the benefit of money prpcuj^Qd 
hy t^^fi imai^j-VinriTpH p^'^ *^ f;j[jJ'^/^f;fTit^ j^^**. CT^^^T.^l-^^^^ ^^ liable in the 
amount it has received the be nefit of. First Nat. Bank of Las Vegas 
v.~Dbeme, 121 111. 25, 7 N. E^.'SS^'Pay v. Slaughter, 194 111. 157, 62 
N. E. 592, 56 L. R. A. 564, 88 Am. St. Rep. 148. 

We are inclined to agree with the trial and appellate courts that 
there is not sufficient evidence in this record to go to the jury upon 
the question whether appellee was liable by reason of having held out 
Dr. Shepherd to the public as possessing apparent authority to borrow 
money and issue notes of the corporation. In Merchants' Nat. Bank 
V. Nichols & Shepard Co., 223 111. 41, 50, 79 N. E. 38, 40, 7 L. R. A. 
(N. S.) 752, it was said : "A principal may be bound to the extent of 
the apparent authority which he has conferred upon his agent, but 
that is because he has held the agent out to the public as possessing 
the power which the agent exercises. In such a case the principal may 
bind himself by causing others to believe the powers of the agent 
to be greater than those actually conferred (Maxey v. Heckethorn, 
44 111. 437), but the acts which amount to such representation of the 
agent's authority must be known to the party setting them up if he 
intends to avail himself of them. Rawson v. Curtiss, 19 111. 456. A 
party dealing with an agent must prove that the facts giving color 
to the agency were known to him when he dealt with the agent. If 
he has no knowledge of such facts he does not act in reliance upon 
them, and is in no position to claim anything on account of them." 
To the same effect is Jackson Paper Manf . Co. v. Commercial Nat. 
Bank, 199 111. 151, 65 N. E. 136, 59 L. R. A. 657, 93 Am. St. Rep. 
113. Where reliance is placed upon the apparent authority of an 
agent to bind the principal by giving notes, the assignee of such notes, 
even though they were received before maturity, would occupy no 
better position than the payee, for if the payee was not authorized to 
take the notes, he could not confer authority upon his assignee to col- 
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lect them. We think the evidence does not fairly tend to show that 
Fisk knew of and relied upon the acts of appellee which it is now 
claimed invested Dr. Shepherd with apparent authority to borrow the 
money and g^ve the notes, A case of squandering or appropriating 
to his own use, by an agent or officer of a corporation, moneys bor- 
rowed in the name of the . corporation, but without reference to its 
corporate needs and purposes, is not presented for decision by this 
record. 

The evidence, we think, was sufficient to iustify submi tting to th e 
jury the liabili ty of appellee on three grounds: Firsts w hether th e 
money was borrowed by authority, express or implied, of t he^corpo - 
ratifixj; " second,' Tf not Dorrowed in pursuance of authority prev ious ly 
given, did the corporation, after knowledge of the fact of ifs being 
boffowed^"'approve or ratify^it? T hird, if it was borrowed withou t 
previous authority^, and was^.not afterwards* with knowled ge, ratifie d 
by tKe cprppratipn^.did it receive the use and benefit of the money ? 
It will, of course, be understood that we do not intend, by what is 
said herein, to express any opinion as to the weight of the evidence. 
What we have held is, that upon certain grounds mentioned the evi- 
dence was sufficient to require the case to be submitted to the jury. 
The judgments of the Appellate and mtmicipal courts are reversed 
and the cause remanded. 

Reversed and remanded. \ J . 



IV. Contracts of Suretyship and Guaranty' 



J. P. MORGAN & CO. V. HALL & LYON CO. 

(Supreme Ck>urt of Rhode Island, 1912. 34 R. L 273, 83 AtL 113.). 

Exceptions from Superior Court, Providence and Bristol Coimties ; 
Willard B. Tanner, Presiding Justice. 

Action by ]. P. Morgan & C o. aga inst the Hall & Lyon C ompany . 
From a decisi on, f or defendant, plaintiffs bring exceptions. Excep- 
tions sustained, and d efendant given an opportunity to sh gw rause 
w hy judgm ent should not be^ entered, f or^pkintiff ^. 

Vincent, j. T his is an action at law, b rought byj. P. M orpan & 
Co. to r ecover from_the defendant corporation damages for b reach 
oTltTwritten guaranty of a letter of credit issued by the plaintijl^to 
fimil;^ A^P£E? 5 ^^ guaranty being signed by the defendant corpora- 
tion, by its then treasurer, George C. Lyon. The guaranty is as fol- 
lows : "Guarantee. Letter of Credit No. N . New York. Aug . 

19, 1907. Whereas, J. P. Morgan & Co. have given to Miss Emil y 
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Alpers their circular letter of credit, No. N for :£2C!0, or Fes. 

5 ,050, we hereby guarantee and agree^ on demand, to pay said T. P. 
Morgan & Co., the amounts drawn agai nst said lettei^of credit, togeth- 
e r with usual charg es I g ca se this credit be either lost or stolen,^ we 
h ereby authorize |. P. Ii?organ"& Co. ,tQ. .send , the..a&yai, gjycular. jo 
t heir correspondents, notifying th em of the loss^ ^& tp takfiL such jjre- 
c autions as they may deem advisable for the __ prevention nf frand^ 
a greemg to pay any ex pens€.§Vattending. the s^me^ .aod. io^^SfiJsUbe 
c ashing of any drafts l>x_any.,b?knk^r, .under., the JUSJOal ^ttecautiops, 
and be fore the re cei2t^of^an3rj:irculgtr^ wc .agree to. JJadciQilify. J*..P« 
Morgan & Co. for any loss therefrom. Hall & Lyon Co., Geo. C. 
Lyon, IreasurerT^ The letter o f credit was issued in August^ J907, 
a nd was fgfr £200 sterli ng. Ag ainst this letter of credit six drafts 
w ere drawn, three of w hich drafts are stTirVnpaid, to wit, one for £17, 
one for £54. and one for £106. The aniourit due on this letter of credit 
in United States money, at the then current rates of exchange, was 
$845.98, not including interest 

The case was tried in the superior court without a jury, and a deci- 
sion was rendered for the defendant, whereupon plaintiffs filecT their 
b ill of exceptions up on twogrounds : (1) That the said decision was 
against tlie law; and (Z)'tEat said decision was against the evidence 
and the weight thereof. The defendant contends that, the Hall & 
Lyon Comoanv being a tradinpr cqr£orati6nrt][;e.Act-Qt it§..trfia5Wr?r 
i n sigung^ the guara nty was without authority^j and so simply an act V Tfj^^ 
for the accommodation of a third party to whom theTetter of cred- »^ 
it was is sue d, and th erefore that it was ultra vires as to the defendant 
c orporation, and also that the plaintiff took such guaranty with^ijotice 
o i its {!har^ctyr . TEe plaintiffs deny both of these propositions, and 
claim : (1) That the guaranty was issued by the treasurer of the de- 
fendant company under full apparent authority to bind the defendant 
company; that his act was not ultra vires, there being no evidence 
that such guaranty was for the accommodation of a third party; (2) 
that the plaintiffs took the guaranty in good faith without notice, ac- 
tual or constructive, there being nothing surrounding the transaction 
to suggest inquiry as to the validity or purpose thereof ; and (3) that 
the defendant knew that the guaranty was accepted in good faith, 
and in the belief that it would be recognized, and the drafts drawn on 
the letter of credit would be paid by the defendant, and therefore the 
defendant became bound to make such pa3mient. There is nothing in 
the testimony tending to show whether or not Emily Alpers was in 
any way or manner connected with the defendant company. 

It is, no doubt , the general rule that a corporation is not ordinarily 
b ound by a contract oT'guaranty for the benefit of third parties, but 
t hat such guaran ty may be given in the accomplishment of any object 
f or which the corporation was created, or when the' particular .trans- 
action is reasonably necessary or proper in the conduct of its busi- 
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ness. Clarke & Marshall, Private Corporations, §§ 184-184c; Thomp- 
son on Corporations, §§ 2218-2226. 

There is also eood authority for the position that whene ver an 
act n^ayr un d er any circumstances, be reasonably necessary t o carry 
out th e pu rposes of incorporation, the party dealing with the corpo- 
ration has a right to assume^ without notice to the contrary, t hat t he 
act IS bm 3jng'upofl...ii;. Green's Bryce's Ultra Vires, p. 37 et seq., 40a. 
The defendant corpora tion might properly guarantee a letter of cred it 
under some circumstances, as, for instance, if it were sendi ng som e 
O QC abroad" to purch ase goo ds; and the plaintiffs would have the 
right to assume, both from previous dealings with the defendant and 
from lack of notice, that the guaranty was in furtherance of the de- 
fendant's legitimate business. Taking into consideration the well- 
known fact that drug stores keep on hand and offer for sale a large 
variety of articles which cannot be classified as drugs, and the further 
fact that women have been employed, in recent years, in a great va- 
riety of occupations, including heads of departments, buyers, and in 
many other positions connected with mercantile business, we do not 
think that the issuance of the letter of credit in the name of a woman 
would be sufficient to put the plaintiffs upon inquiry. 

There was nothine in the transaction which was calculated toex- 
cite the suspicion that the letter of credit was a matter of accommo- 
4ation,^^4_lfe^r?^w2is .no testimony upon that point. Sof ar as ap - 
pears^ the letter of credit was issued and the guaranty obtained in 
good faith from an officer of the defendant company havin g^ appa r- 
ently, the required authoirity to act as he did. The plaintiffs had n o 
actual OTjconstructive notice that, the letter of credit was to be used 
f 9? ^HicPPM?^S^^^^^^*^4 with the defendant's bu$ine^s. Under. Ihsa? 
conditions Jh^,£lainLiff^^^ bC-.fintitlfiiJtP the.preswijiEtionJhaLin 

guaranteeing the letter of , cjgcUt.thfi treasurer ol tbe..deicndatilL£Qm- 
pany was "acting withinjbis authoritjf . 

~We *do not tKmk that there is an)rthing in the case of Cook v. 
American Tubing & Webbing Co., 28 R. I. 41, 65 Atl. 641, 9 L. R. A, 
(N. S.) 193, which should restrain the court from finding the defend- 
ant liable. In that case certain claims were allowed and certain others 
disallowed. Claims which bore upon their face the evidence that the 
transaction was for the accommodation of third parties were disal- 
lowed, while others which did not bear such evidence, and were not 
surrounded by circumstances calculated to arouse suspicion, were al- 
lowed. The court said in that case : "We need not consider the ques- 
tion whether the assignment of accounts was a form of security which 
the general manager was authorized to make. Whether he could do 
sp or not, * * * there was nothing in his offer to do so which 
was calculated to excite the suspicion that the loan was required for 
any purpose othfer than the ordinary uses of the webbing company. 
Whether, if the security had been real, the complainant could hold it. 
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is not now material. The loan was made in good faith to an officer 
having apparent authority to contract it, the lender had no actual or 
constructive notice that it was procured with fraudulent intent to ap- 
propriate the money lent, and we must consider the claim a valid one 
against the webbing company and its assets in the hands of the re- 
ceivers.** This language of the court seems to us to cover the case 
at bar. There was nothing i n the transaction which was calculatedK ^ . . 
t o excite the susF>icion or "apprise tTie^jJam^^ the proceeds of ^y^a"*^ 

the letter of credit were to be devoted other than for the purposes of 
t he defendant company . 

The defendant contends that there has been no breach of contract 
by the defendant; that assuming that the contract upon which the 
suit is brought was a contract within the power of the corporation to 
make, and within the power of the treasurer of the corporation to 
make in its behalf, upon the record, there is no liability from the de- 
fendant to the plaintiff. With this contention of the defendant we 
cannot agree. T he de fendant in and by its guaranty promised to gay 
to the plaintiff "the amounts drawn against said letter of credit.'* Let- 
t ers of credit only b ecome .useful., and serviceable to the traveler, 
thro ugh the general credit of the par^y.issuiag,the.samej or through 
s ome arrangement made with bankers within the territory to be trapir- 
ersed. I n the case^^efore us it is admitted that Emily Alpers re- 
c eived upon her letter of credit th^. full sum for whiot.the same w as , i s- 
sued. T^e concliision is therefore inevitable that she received, the 
money by virtue of s ome arrangement between the plaintiffs and their 
c orrespoq dpntR ahroaSf. 'What those particular arrangements were does 
not seem to us to be important in the present controversy. 

The plaintiffs undertook to furnish to Emily Alpers a letter of 
credit for a certain amount of money, to be drawn by her at such times 
and in such am ounts as she might determine, and this undertaking the 
plaintiffs performed ! Ujjder these conditions the defendant guaran- 
teed to pay such arnpunts to the. plaintiffs as might be drawn upon said 
l ette r. The consideration for the guaranty was to make available to 
Emfly Alpers the sum of money expressed in the letter, and inasmuch 
as there has been no failure of consideration we cannot see why the 
defendant should not pay the balance due to the plaintiffs in accord- 
ance with its agreement. 

The plain tiffs* exceptions are sustained, and an opportunity will be 
g iven to tne defen ^ntTo "appear and show cause, on June J, 1912/ at 
l6 a. m. wh y judgfnenTToFThe' plaintiffs in the sum of $845.98, with 
interest, should nof Be entered. 
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BREiNIO V. SPARROW. ^ 

(Appellate Court of Indiana, 1007. 39 Ind. App. 455, 80 N. B. 37.) 

Appeal from Circuit Court, Knox County ; O. H. Cobb, Judge. 

Action by George M. Sparrow against Henry L. Breinig and qtfiers. 
From a jgggmenCToFplaThfffr,' deTeridants appeal. Affirmed in part, 
a nd reversed m part. 

^OBY, P. J. Xction by appellee against appellants for the fore- 
c losure of mec hanic's lien and personal Judgment. Benjamin G. Hud - 
nut and the Vi ncennes Citizens' S'treet Railway Compauy .itfg;jfiakd 
from t}ie..j.ucl£ment for $3,630 rendered against them and t heir c o- 
a ppella^yits Breinip^ s. The errors assigned by each of said appellants 
is in the overruling of their separate motions for a new trial, and the 
grounds stated in such motions are that the finding of the court 
was not sustained by sufficient evidence and was contrary to law. Ag- 
pellee, on May 10, 1904^ entered into a building contract, in wr iting, 
b y wh ich, he .agreed Jo. jconstruct a "casino" or electric park, .EaSyl^w 
avenue, Vincennes, Ind., in accordance with certain plans and specifi- 
cations and in cojasideration of $3,108.75, 75 per cent, of said price t o 
be paid upon e stimates during the construction^ and the, r esidue a t 
t he^ completion o f said building. The contract was signed by HJ,. 
Br^inig..?md. appellee. It is sought in this action to hold appellants 
for the contract price of said building upon two theories set up in 
different paragraphs of complaint: First, that they held themselves 
out as partners with the Breinigs, under the firm name and style of 
"H. Breinig." Second, that they were in fact associated with him in 
said enterprise and therefore liable with him under said name. There 
was a trial by the court, without a jury, and a finding for appellee 
as against the three Breinigs and appellants, and each of them, in the 
sum of $3,630, for which sum judgment was accordingly rendered. Be- 
fore executing the Contract sued upon, appellee read a contract which 
had been theretofore executed and which was in the words and fig- 
ures following: 

"Terre Haute, Ind., May 2, 1904. 

"This indenture made as above dated between Henry L. Breinig, 
Chas. O. Breinig, and Geo. J. Breinig, all of Terre Haute, Indiana, 
their successors and assigns, first parties of, and the Vincennes Citi- 
zens' Street Railway Company of Vincennes, Indiana, its successors 
and assigns, second party, witnesseth: 

"Whereas, said first parties have leased from one Fred Fossmeyer, 
of Vincennes, Indiana, a certain tract of ground on Fairground avenue 

• For discussion of principles, see Clark on Corp. (3d Ed.) §§ 56, 57. 
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in said city and situated also on the Street Railway, and Whereas, it 
i s the intention of said p arties . pf the first pftrt: . tOLCOnigflt^uPOa ■ SMf* 
ground various amuse ments consi^Qg of a theatre^ merry-go-rQuad 
a nd other forms of amusement^ ^nd Whereas, iji the coi^duct pf saipl 
business it is presum ed, that .gertain. benefits \q ihc Street ^Railway will 



be derived, and W fffreac in nYt^pr fnj\rnrurp> fnnHg for th<> establish-A. 
ment and conduct of said amusement it is necessary that aid and as- VO 
sis tance be extended said firs t^artieg, fry said fifirP"^ paij:y. Now, 
theretore, this agreement witnesseth : 

"First. That first parties in procuring the help and assistance of 
said second party either by endorsement or otherwise, hereby obligate 
themselves to fully pay off any and all obligations guaranteed or en- 
dorsed by second party. Second. That in the conduct of said amuse- 
ments above referred to the first parties hereby agree to establish and 
maintain only first class respectable lines of amusements. Third. That 
said first parties' agree that said amusements shall be carried on under 
the name of the 'Electric Park,' and that the entrance fee thereto shall 
in no case be less than 10c. per person, .and that when patrons who 
have walked to said park and paid 10c. admission thereto, said amount 
shall accrue wholly to first parties, and that when patrons who shall 
have ridden to said park and paid 15c. thereto including transportation 
and admission of said latter amount, the sum of 7c. per passenger 
shall accrue wholly to said first parties and the sum of 8c. per passen- 
ger to said second party, settlement to be made weekly, and as the 
essence of this agreement is mutual profit, the said first parties agree 
to use their best endeavor to induce travel to said park over the lines 
of railway of said party. Fourth. That as mutual results beneficial 
to all parties hereto are presumed to follow the installment of said 
park, it is hereby mutually agreed that all parties hereto shall work 
in harmony to that end in all things relating thereto. Fifth. That nei- 
ther party hereto is to sell, assign or transfer any rights hereunder 
without tfie written consent of the other, but this contract may be al- 
tered or amended at any time by both parties mutually consenting in 
writing. Sixth. That said second party is to wire said park for light 
and power purposes at its expense and furnish current to said first 
parties for power and light at 6c. per 1,000 K. W. settlement to be 
made weekly. Seventh. That for and in consideration of the sum 
of one ($1.00) dollar and other considerations herein named, this con- 
tract and agreement is signed by all parties hereto this 2nd day of 
May, 1904. Eighth. That this agreement be and remain in full force 
and effect from this date until October 1st, 1906. Executed in du- 
plicate. ^^ Henry L. Breinig. 

"Charles O. Breinig. 

"George J. Breinig. 

"Vincennes Citizens' Street Ry. Co., 
<^ "By B. G. Hudnut, Pt" 
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This instrument does not conta in an agreement in express term s by 
the railway company to make advances, but such arrangement is im - 
pliablej and the agreement relative thereto might rest in parol. 

Partne rship is defined* as "the relation subsisting between two o r 
more persons who have contracted together to share as comm on own - 
e rs tK e'"profits of" the business carried on by all or any of them o n 
behalf "of all" '61 them.'^ ShumaKer, Partnership (2d Ed.) § 1 ;" Meehan 
v."^ Valentine; 145' U. S. 611, 12 Sup. Ct. 972, 36 L. Ed. 835. "It is now 
well established that the fundamental rule to be observed in determin- 
ing th« existence of a partnership is that regard must be paid to the 
true contract and intention of the parties as appearing from all the 
facts of the case." Shumaker, supra, § 13 ; Bradley v. Ely, 24 Ind. 
App. 2, 56 N. E. 44, 79 Am. St. Rep. 251. The intention which con- 
trols in determining the existence of the relation, is the legal intention 
deducible from the acts of the parties. If they intend to do the things 
which in law constitute a partnership, then they are partners, al- 
though their purpose was to avoid the creation of such relation, and 
they have carried it to the extent of expressly stipulating that they 
are not to be partners. Bradley v. Ely, supra; Shrum v. Simpson, 155 
Ind. 160, 57 N. E. 708, 49 L. R. A. 792; Shumaker, supra, § 13. 
"Thej4tima,te and conclusive test of a partnership is the co-ow nership 
of the profits of the business. If there is a community of profits, a 
paHfiership follows. Community of profits means a proprietorship 
in them as distinguished from a personal claim upon the other asso- 
ciate. In other words, a property right in them from the start in one 
associate as in the other." Bradley v. Ely, supra; Macy v. Combs, 
15 Ind. 469, 77 Am. Dec. 103 ; Emmons v. Newman, 38 Ind. 372. 

The doctrine of estoppel operates against one who knowingly suf- 
fers himself to be represented as a partner in a particular firm, and 
renders him liable to one who is thereby induced to give credit to the 
firm. Booe v. Caldwell, 12 Ind. 12 ; Dailey v. Coons, 64 Ind. 545 ; 
Thompson v. Bank, 111 U. S. 529, 4 Sup. Ct. 689, 28 L. Ed. 507; 
Shumaker on Partnerships, § 35. There can be no basis for an estop- 
pel where the party seeking to raise it knew the truth from the be- 
ginning, therefore, where a creditor knows of the holding out, but also 
knows that the parties are not partners, no estoppel in his favor arises. 
Booe v. Caldwell, supra; Shumaker, supra, p. 73, § 35. Knowledge 
by the creditor that the real partners have agreed to indemnify the 
party lending his name, does not prevent an estoppel against him, but 
so holding himself out he becomes primarily liable to a creditor and 
must seek his indemnity from those who promised it. Shumaker, su- 
pra, p. 67, § 35 ; Lindley, Partnership, p. 41. A corporation has no 
power to enter into a contract of partnership unless such power is ex- 
pressly conferred. Pearce v. Madison, etc.^ R. Co., 62 U. S. 441, 16 
L. Ed. 184; Pittsburg, etc., R. Co. v. Keokuk, etc., Co., 131 U. S. 371, 
9 Sup. Ct. 770, 33 L. Ed. 157; Clark & Marshall, Corporations, § 185; 
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Geurinck v. Alcott (Ohio) 63 N. E. 714. Exceptions to the rule arise 
when the corporation is expressly authorized by its charter to make 
such contracts. Butler v. American, etc., Co., 46 Conn. 136; Clark & 
Marshall, Corporations, § 185b, p. 493. Nor does it apply to prevent 
the law from imposing upon the corporation the liability of a partner 
as to third persons by reason of a contract made by it in furtherance 
of the objects of its creation, for the law may impose such a liability 
not only when there is no intention to become a partnership, but also 
when no contract of partnership could have been made. Cleveland, 
etc., Co. v. Courier Co., 67 Mich. 152, 34 N. W. 556; Catskill Bank 
V. Gray, 14 Barb. (N. Y.) 471 ; French v. Donohue, 29 Minn. Ill, 12 
N. W. 354; Clark & Marshall, Corporations, § 35b, p. 494. 

The contract above set out was inte nded . to further the business of 
t he a ppellant corporation. Its terms and the facts proven show that 
it wasmade for the purpose of creating additional traffic. If the park 
had been put in op eratio n and proven a source of income to the cor- 
p oration, the contract thus executed by one party and its benefits re- 
ceived by the'"l>fli"er7 "would have been binding uppn both, nor is tfce 
o peration of such park and the receipt of such additional income ^s- 
sentiaMo IHe' iiability which is based upon the principle of estoppfil. 
If a corporat ion makes a contract which is merely ultra vires and 
not illega l, an d others have thereby been induced to expend money, 
the corporation willpe bou nd by its contract. State Board, etc., v. 
Citizens', etc., R. Co., 47 Tna:'467,''l7 Am". Rep. 702; Wright v. 
Hughes, 119 Ind. 324, 21 N. E. 907, 12 Am. St. Rep. 412 ; Franklin Na- 
tional Bank v. Whitehead, 149 Ind. 560, 49 N. E. 592, 39 L. R. A. 725, 
63 Am. St. Rep. 302 ; Bedford, etc., R. Co. v. McDonald, 17 Ind. App. 
492, 46 N. E. 1022, 60 Am. St. Rep. 172 ; Valparaiso v. Valparaiso, 
etc.. Water Co., 30 Ind. App. 316, 65 N. E. 1063. It is declared in the 
contract that "the essence of this agreement is mutual profit" ; "that 
as mutual results beneficial to all parties hereto are presumed to follow 
the installment of said park"; "that when patrons who shall have 
ridden to said park and paid 15c. thereto including transportation and 
admission of said latter amount, the sum of 7c. per passenger shall 
accrue to said first party and the sum of 8c. per passenger to said sec- 
ond party." The agreement thus expressed is to share certain profits 
arising from the conduct of a joint undertaking. To the creation of 
such profits each party makes certain contributions, and whatever re- 
lation exists is limited to such enterprise. Heshion v. Julian, 82 Ind. 
576. 

It is not necessary tp_ the exjstencjg. of a partnership that both par- 
tie s own a part of all prope rty contributed^ to the common enterprise. 

le use of property to which one party retains title may be given by 
him as the whole or part of his contribution to the joint enterprise. 
The lawyer retains title to his library, the merchant to his furniture 
and fixtures, the landowner to his building, adding to the capital of 
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his firm the amount that the use of such property may be worth to 
it, the essence of the business thereafter carried on being mutual 
profit. It is expressly stipulated that the fund created by carrying and 
admitting persons to the park shall be divided ; both railway company 
and park management have an interest therein. To produce this fund 
is the ultimate purpose of the arrangement The use of the transpor- 
tation facilities possessed by the railway company is an essential fac- 
tor in its creation. The existence of a park and the operation of 
amusements calculated to attract the public is also an essential factor 
thereto. The park company would not be liable for operating ex- 
penses of the railway, any more than the lawyer who used the library 
owned by his associate would become thereby liable for the purchase 
price of the books or the cost of insuring them, in the absence of a 
contract creating such liability. Neither would the railway company 
be liable for the operating expenses of the park in the absence of 
some agreement thereto, but the contribution to the business which 
the railway agrees to make is not limited to the use of its line. In 
orda'_tg„s:Qnsuniniate a common enterprise "it is necessary-ihaLjaid 
and assistance be extended said first parties by said second j;igrty." 
'flie""stjpul ation_ f ollows .that^ "the first ^parties, in . gXQClltiafiL ihg hel p 
and assistance of said second party, either by indorsement or othe r- 
wise7~Hefeby obligate themselves to fully pay off any and all obliga- 
tions guaranteed or endorsed by said second party." In the end, the 
cost of the improvement was to be borne by the owners of the park. 
What the railway company was to do in the way of assisting in the 
procurement of funds "for the establishment and conduct of said 
amusement" is not specifically stated. That it was to do something 
is clearly implied. The subsequent conduct of the parties, therefore, 
became relevant both as tending to show what construction they placed 
upon the contract and for the purpose of affording evidence as to 
those terms which were not reduced to writing. 

The grounds upon which the building was erected by appellee were 
owned by Frederick Fossmeyer. They 'were leased by him to the 
Breinigs on April 4, 1904. Appellant Hudnut was the presidenLjaui 
principal owner of the railway corripahy. Mr. Henry was its general 
manager, Mr. Gordon, its secretary and treasurer ; he was also private 
secretary for Mr. Hudnut, and these three gentlemen constituted its 
board of directors. Hudnut j electecJlhcL JFpSSmey er land as the mos t 
available which^ could be. procured for the purpose, having first exam- 
ined other tracts and offered to lease ground belonging to the Fair 
Assocration.^ He told Breinig to go to a certain architect for plans for 
the building; Breinig went there and told the architect that Hudnut 
sent him. When bids were submitted, Breinig took them to Hudnut, 
who told him to accept that of appellee, which was the lowest. Breinig 
had no capital of any consequence and told Hudnut that it would 
take $i),uOO or $6,C00 to make the improvements. Hudnut toId'Turn 



0ONTBAGT8 OF PABTNEB8HIP 123 

to go ahead and make them and subsequently had the written contract 
above set out, prepared by his own attorney. It took about five week s 
to compl ete the^ ;bmldin g . during which time Mr» Henrx.,was on tiie 
gfoundabout every day, and exercised a direct supervision over the im- 
provement, carrying such supervision jtQ_ the extent ..ol. i:hailfiitt6 Jtjie 
plan, when the t)uil3ing was completed Hudnut examined it and di- 
rected ceiling to be put on. Hudnut examined it, and_ then JgldJBlsi^^" 
i^. who wa«t at Tp|- ^e Haute, that th e buildin g wai clone. He sicmed a 



note with Breinig for $1,000 "o n a mer ry-g o-round." He also ad- 
vanced Breinig $500 taking his note, and told him that he and the 
railroad company would sign a note for $3,000, if he (Breinig) could 
procure the loan. Breinig was unable to get the liquor license. The 
building was then moved across the corporation line, Henry directing 
where it should be placed. Still being u nable to procure, the license, 

Huflnyt "^a\i\ ht^ Hi'H ^p^ ^^y^t |n put any mnrp mnnpy in the enter]2lke. 

He had put in as much as he cared to put in." Appellee k new that 
Breinig was never "worth anything," and that Hudnut was "a man of 
means." Brem ig told h im that "Hudnut was to finance the whole 
t hmg," and showed him the contract above set out^ which Sparrgw 
read, after which he entered into the building contract, constructed 
the Casino and did other work at the instance of Breinig, Hudnut, 
and Henry, the value of which is included in the judgment and no part 
of which has been paid. 

It is not necessary upon these facts to determine whether or not, 
taken in connection with the written contract, they are sufficient to jus- 
tify a finding that the railway company was a joint party with the 
Breinigs to the Sparrow contract for the reason that the conduct of 
the railway company was through its officers. The inspection of the 
contract in question by appellee does not conclusively establish knowl- 
edge on the part of the latter that the railway company was not a party 
to the enterprise. Had the court found that Sparrow did know that 
no partnership relation ^existed, it would then become necessary to 
determine whether there was an actual partnership, but the finding 
of the court carries with it a finding within the issues that he did not 
h ave such knowledge, and we hold without hesitation that one who 
causes a contract to be so prepared as that a person of ordinary under- 
st anding reading it is there by induced to Jbelieve that a partnership 
ejc lsts. and whose conduct, extrinsic to the writing, accords with such 
conclusion, cannot ^bseguently*. alter a third party has parted with 
value upon the strength ot.the belief thus induced, be permitted to de- 
ny fiatiility. The practical interpretation placed upon this contract by 
its officers justified appellee in relying upon it as evidencing the re- 
sponsibility of the railway company. During the entire transaction 
Hudnut was treated by the corporation so as to indicate that such 
contract was subject to the interpretation which he might place upon it. 
Its board of directors, its officers, and the majority of its stoclcholders. 
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participated in both the enterprise and interpretation of the contract* 
Having thus induced appellee to incur the expense incident to the c on- 
struction gi tlie buildinj^in accordance with the contract .whidusas 
also thus caused to make^ it is bound to him therefor. 

TE"e railway company being held liable, the proposition that an officer 
of a corporation, acting without authority, binds himself is not ma- 
terial. In its absence the facts do not seem to us sufficient to establish 
the liability of Hudnut 

judgment reversed as to appellant Hudnut, and affirmed as to 
other appellants. 
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STATE V. MISSOURI PAC. RY. CO. 
(Supreme Court of Missouri, 1911. 237 Mo. 338, 141 & W. 613.) 

In Banc. Quo warranto bv the State, on th e informatiQm nf fhc A^-" 
t orney General, agai nst th^ Missqur\ Pacifig Railway .^ddi^thfiis. Ous- 
ter refused, and deten3ants discharged. 

Valliant, C. J. The information is in quo warranto. The resgond* 
ents are Missouri corporations. The business for which each was in- 
c orporated is ind icated by itj corporate name, a railroad compa ny, tw o 
coal mming^ companies^ and an elevator company. 

?Ee charge in the infQXGiatifiU.is. ihat the railroad .companyjiasjip- 
quired the capital stock of the three other corporations, and is .£QgaS£d 
in conducting the business for which they were incorporated. More 
specificairy stated, the charge is that the Western Coal & Mining Com- 
pany was organized under the laws of this state in 1879, with capital 
stock of $500,000, for the purpose of carrying on a general coal and 
mining business in Missouri, Kansas, and elsewhere, with power to 
purchase, lease, or otherwise acquire mineral and other lands for the 
purpose of mining coal and other minerals, buying and selling coal, 
etc., and owning and operating machinery and appurtenances neces- 
sary to carry on that business, and that, after its orga niza tion, the .cor- 
poration entered upon th§ . business for which it was chartered, , and 
continued toco nduct th^ .same until the acquisition of its capital stock 
by the M issouri Pacific Railway; ComjDanjr^ whereupon it ceased to per- 
form Its fuhctrons, and the business has since and is still being con- 
ducted alone by t he railroad company^ to the injury of the interests _and 
welfare of the people of the sfate. Like specifications are made in rc- 

V For discussion of principles, see Clark on Corp. (3d Ed.) || 56, 57. 
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lation to the Rich Hill Coal & Mining Ccwnpany, and, varying only in 
reference to the character of the business, relating also to the Kansas- 
Missouri Elevator Company. T he conclusion from those facts drawn 
i n the information is that the two coal companies and the elev^tgr com - 
pany have lost their integrity and indLyi.daftUtY^.ail<Lare_ rendered^in- 
capable of exercising the franchises granted by their respective char- 
ters, that each had become a mere c over for the unlawful exercije^of 
pow er by the railroad com pany,^ndrtKeir furtKer existenceTs of injury 
to tne people of the state. The prayer is that the two coal companies 
and the elevator co mpany be ousted ot their charteT sTlRat the "railroad 
c ompany be ordered to cea se operatingjhg business of those three cpm- 
panies, and, failing to heed such order, that it be ousted of the cor- 
p orate rights gra ntea by its cli^teyr. 

The respondents file a joint answer to the following efifect: They ad- 
mit the organization of each of the corporations as stated in the in- 
f ormaticm and the purpose for which it was organized, and thejr admit 
t hat a majority of the capi tal stock of the^ three other compani es is 
o wned by a trustee who noTfl's the legal titfe thereto for the use and 
benefit of the^Hroad company, but aver that there are four other oer- 
sons w5o eacn own at leastone share of the §tock. Referring to the 



averment in the information to the effect that the railroad company 
holds its charter from the state and has only the powers granted to it 
as a railroad company by the laws of the state which are only such 
powers as are necessary, convenient, and incident to the construction, 
maintenance, and operation of a railroad as a public highway, and that/ 
under the Cohstitution, k can engage in no business other than that 
expressly authorized by tlie charter or the law under which it may 
have been organized, tl^e answer avers that the railroad company has 
offen ded in no respect the provisions of the law referred to, and has 
n ot gone beyo nd the lawful power conferred by its charter; that the 
acquir ing of the s tock in the coal companies was for the purpose only 
o f secu ring for its use in operating its railroad the necessary supply of 
coal foi:' T uel, and t he acquiring of the stock in the elevator was to 
facilitate the shippm g/and transportation pf grain over the jailroad. 
I'hey deny that since the acquisitTon of the stock by the railroad com- 
pany the coal companies and the elevator company have ceased to do 
business under their respective charters, or that such business is or 
has been conducted by the railroad company; on the contrary, they 
a ver that since the ac quisition of the st ock, a^ jjefo r e. th^ b usiness^of 
t he coal companies and the ej evator company have been^ conducted ex- 
c lusively by their respec tive board^ of^directors duly elected~By" the 
stockholders. They deny that there has Been any abuse of then* char- 
ter powers or any conduct on the part of the directors injurious to the 
interest or welfare of the people of the state, or that the interests or 
welfare of the people would be promoted by a dissolution of the cor- 
porations named or a forfeiture by the railroad company of its beneficial 
interest in the stock of the other companies. 



126 POWERS AND LIABILITIES OF CORPORATION 

To that answer the Attorney General filed a reply, in which after 
denying that any persons other than the trustee for the railroad com- 
pany owned any of the stock, and denying that the stock was acquired 
for the purposes stated in the answer, went on to aver that since the ac- 
quisition of the stock in the coal companies the railroad company, 
"through the management, conduct, and control of the said coal com- 
panies, engaged in the business of selling coal to the general public, and 
did sell large amounts through and under the name of said coal and 
mining companies to the general public in Missouri and elsewhere." 
An averment of like character was made in reference to the business 
of the elevator company. These averments differ from those in the 
information, in this, to wit : In the information it was stated that the 
railroad company itself was under cover of the charters of these other 
companies carrying on the business of mining and marketing coal and 
a general warehouse and elevator business, whereas the averments in 
the reply are that the railroad company was doing those acts through 
the management of the coal and elevator companies by virtue of its 
ownership of the stock in those companies. On motion of the respond- 
ents, the court struck out those averments in the reply, construing them 
to be the pleader's inference from the fact of the ownership of the 
stock, and, since the ownership of the stock was admitted in the an- 
swer or return, the inference to be drawn was but a legal conclusion. 

The state then moved for judgment on the pleadings, and that is the 
form in which the cause is now submitted for final judgment. For the 
purposes of this motion the statements in the answer (or return) of re- 
spondents must be taken as true, and the statements in the information, 
admitted by the answer, will also be taken as true. The legal conclu- 
sions that either party draws from those facts are open for discussion. 

The org anizations of the corporations as stated in the i^ formatioy i. 
andTKe several j)urposes for which they were, respectively, o rganizef l. 
are ^dmitted^^and it is also admitted that the majority jof thfi stock in 
th e coa l companies and in the elevator company is held by a trustee fgr 
the railroad^ company. The language of the answer perhaps justifies 
the inference, also, that all the stock in those companies except four 
shares in each is held by a trustee for the railroad company, and that 
those four shares are held by individuals to enable them to qualify as 
directors as the law requires. Against those admissions, we have the 
statements in the answer that the purpose of the railroad company in 
acquiring the stock in the coal companies was to secure to itself a sup- 
ply of coal to be used as fuel in running its trains, and the purpose in 
acquiring the stock in the elevator company was to facilitate the han- 
dling and shipping of grain to be carried over its road ; also, the state- 
ments that the railroad company does not operate or control the opera- 
tion of either of those coal companies or the elevator company, but, on 
the contrary, each is controlled and operated by its own board of di- 
rectors and oflficers appointed by the board, and that each company is 
performing the duties required by its charter and serving the public 
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impartially as the law requires. Those statements must be taken as 
true with only this qualification, to wit: The law presumes that the 
railroad company has exerted its power as a stockholder in electing 
the directors, and to that extent influences the policy of each company. 

Under the state of fac ts above, mentioned, the only. QyestiQfl.flJ Jay V.^ 
in this case is. May a railroad company own the majority of stock in a \r^^^ 
coal companyjdjommg or near its line of road or in an el cvatQx^com- /J//m 
iSny^o ffenrigli convenient mea ns to ajd it in the handl ing and shipping ^Ar^ 
o^ grain f The question is riot can a railroad company be held to ac- 
counFUr a proceeding in quo warranto for an abuse of the power 
which the ownership of a majority of such stock ^ives, for perhaps no 
one would doubt that it would be amenable to such an inquiry, but 
where there has been no abuse of power, where the business of the cor- 
poration is being conducted in the usual way of such business concerns, 
is it unlawful for the railroad company to own the stock? 

The only written law to which we are referred as sustaining the con- 
tention that it is unlawful for a railroad company to own stock under 
such conditions is section 7 of article 12 of the Constitution, in which 
is the following : ** No corporation shall engag e in business other than 
that expressl y authorize d i n its c harter or the law ^un'der which it may 
h ayfe been or hereafter njay T>e orgariTz^^^'^ That clause in the Co n- 
s titution does not refer to the ownership of stock in another compan y. 
The thing forbidden is th e engaging jn.. business not authorized by its 
charte r! It would doubtless be a violation of that clause o? the Con- 
stitution if a railroad corporation should acquire and use the stock of 
another corporation in whose business a railroad company could not 
lawfully engage as a cover behind which to carry on such business — 
that is, as a mere means of evading the letter of the law — still in such 
case the offense would be the carrying on of the business, not the own- 
ing of the stock. It would perhaps not be contended that a railroad 
company could not lawfully own a coal mine and operate it if neces- 
sary for the sole purpose of obtaining fuel for its own use, or that it 
could not own and operate an elevator in the handling of grain to be 
transported over its railroad. The business therefore of mining coal or 
operating an elevator is not business of such a character as the clause 
in the Constitution above quoted forbids. . If the railroad company 
could do that business with its own means, why could it not secure it- 
self in the matter of obtaining coal for fuel or a convenience in han- 
dling grain by acquiring stock in a coal or elevator company, if it would 
be more convenient, and if the public was not injured thereby? The 
mo re stock a corporation owns in another concern the„JiiQ re power i t 
has in the election of dire ctors, and through .thfim. ia influejEicingjtlie 
t x>licY of the oth er corporation, but that is not in fact taking the map- 
afrpTT^PTif of the lousiness m its pwn hands. 

We are not overlooking the fact that, where a corporation owns prac- 
tically all the stock in another concern, it may,, if so minded, dictate 
through the board of directors the method of the business, which would 
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be equivalent to indirectly conducting the business; but that conse- 
quence does not necessarily follow. The directors may be chosen with 
an eye to their ability and honesty, and left to conduct the business ac- 
cording to their best judgment, and the law will presume that such is 
the case until the contrary is shown. If it should be shown that direc- 
tors are conducting the business in the interest alone of a stockholder 
who elected them and to the injury of the other stockholders or to 
that of the public in general, a case of fraudulent mismanagement 
would appear, calling for the arm of a court of equity; but such is not 
this case. We therefore conclude that section 7 of article 12 of the 
Constitution does not forbid a railroaa company to own stock in a coal 
company of an elevator company, and we hold that the mere fact that 
tne"rairfoaa company does own a majority or all but a few s hares o f 
t he stock in"lKose" companies does not authorize a judgme nt of dis - 
solution of the corporations jind^oustei: ot their franchises. 

Tt'Is ^argeTTh tfie inTormation that the charters of the coal com- 
panies and the elevator company have become a mere cover for the 
railroad company under which to hide its unlawful usurpation of the 
corporate franchises, that those companies by such unlawful usurpa- 
tion by the railroad company have been rendered incapable of conduct- 
ing their business, and that their businesses are being conducted by the 
railroad company. But those statements are denied in the answer of 
respondents. It is there stated that the business of each of those com- 
pan ics i s and ha£ been froni the beginning conducted under th^^rec- 
' *^2£Jt!l^ control oi its own board of directors. Those stateme nts are 
to be tal^n/as .true, ancl, taking them as true, it leaves the stat e's c ase 
n btHing to re st on but the bare facj that the railroad companx^QTOis 
the majority of stock in those other companies. 

There is no use for us to go further, and decide whether or not a 
railroad company may lawfully acquire and hold any or all the capital 
stock of another corporation whose business has no influence in aiding 
It in operating its railroad, because there is no such question before us. 
The court will take judicial knowledge of the fact that coal for fuel is 
a necessity in the operation of a steam railroad, and that an eleva- 
tor, although not an absolute necessity, is an assistance in the handling 
and shipping of grain, and we hold that a railroad company m ayj ic- 
quire stock in coal and elevator companies when the purpose is, as in 
,. ^^ this case If is, to facilitate the business for which it was chartered. ~ 
V " "Our judgment is that the ouster demanded in the infor mation shoul H 

be denied ana the respondents discharged. It is so ordered. All con- 
ciifi "except Kjsnnish, J., not sitting, havmg been of counsel. 
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Vn. Power of Corporation to Acquire and Hold Its Own Stock * 




In re FECHHEIMER FISHEL CO- 

(United States dicalt Ck>art of Appeals, Second drcuit, 1914. 212 Fed. 357, 
" ~ ■ IS gr a C. A. 33.) 

A ppeal fr om the District Court of the United States for the South- 
em District of New York. 

In the matter of the Fechheimer Fishel Company, bankrupt, from 
a n order confirming an order of the referee post po nijig the p^y n i en t of 
any dividen d upon the claim ofthe estate of Bernard Rothenber£. de- 
c eased, until after th e claims of general creditors had been paid " 
Albert Delle vie. as sole'su rviving executor, appeals. Affirmed. 

The Fechheimer Fishel Company is a corporation organized under 
t he laws of th e state of N ew York and doing business in the city of 
iTew York. Its' capital stock was fixed at $550,000, divided into 5,500 
s hares of the par value of $100 per share, and of this amount all but 
$20,000 was iss ued. In addition debenture bpnds aggregating $550,000 
were authorized/all of which were issued except $2Qy00Q retained in 
t Re treasury of the cor poration for future use. Th e bonds and stocks 
were jssued to^jtbe organizers of the. cprxjpxatioj^L.^^ch.Qijvyhom held, 
d ollar for dollar, equal a tnpunts of bQuda axjdLpl stopk. 

B y agreement, made part of the bonds, it was provided that * 'bonds 





enberga^de- ^ 
;iaid in.fuU, * 3 
ed. ^ 





and stock should be insepara ble and that on an^ sale of "bonds" an 
e qual amount ot stock should go with "them. * The right to sell or dis- 
pose of the bonds and stocic lield by any member of the corporation was ( y 

limited to a sale to the other members in the manner provided by the 
agreement, and it was required that on the retirement of any member, 
for any reason, his bonds and stock should be sold to the other mem- 
bers at the book value of the bonds or else that the corporation should 
be dissolved and liquidated. 

On November 1. 19 09. Bernard Rothenberg was the holder of ^ 
"bond" of the Fechheim er Fishel Compan;^ for $50^000 and a like r 
amount oi its stocic an d was also treasurer of the company. On th at ' ' 
d ate he indors ed in blanlTand delivered to the company the "bond'' and 
the certificate for the s tock and received from the company a note Jor ^ 
$ 50,000, dated November _lp J9d9j, payable two years after date^with 
i nterest at 6 per cent, per ann um, payable semiannually. He also re- . *» 
ceived an agreement by the company to pay him an additional 2 per 
cent, per annum so as to make the interest on the note equal to the in- ; 

terest on the bond. This agreement was not actually dated or deliver- 

s F6r dlscnssion of principles, see Clark on Corp. (3d Ed.) f f 56, 57. 
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ed until January, 1910, but was apparently part of the same transaction 
in which the note was given. This note was jenter ed by Rothenberfr 
himself in th^ con^p^py's b ills j)ayable book^ but on the las t page, and 
not where such an entry would naturally appear. The bond and stock 
were g^t^jn an.enyelopejmarked wi nam e, in the rom - 

pany^s safe . The bona was never cancelell in the manner customary 
when bonds were surrendered. On August 9, 1911. this n olp \^;^ 
renewed by_atjne\y note for the same amount*. payable Novembfit h 
1912, ac compani ed by a similar agreement for the payment of adfli- 
t^^naTmterest. *fhisjs the note on which t he c laim is made. The 
F echheimer F is hel Co mpany was^adjudicatedjbankrupt. 

It was contended by tlie trustees in banlcruptcy and held by the ref- 
eree and by the court below: 

First, that the.so-calkd "fcpnds" were in reality merely a form o f 
' i\"^ e » p referred stock and as such subject to the general rules of l aw applic a- 
ble to a corporation' s pur chase of its own stock. " * 

Second , that the corporation had no right to buy its own st ock unless 
it was possessed. o? net profits sufficient to pay therefor withouJLdimin- 
ishing the fund upon which creditors had a ri^ht to rely. 

Third, that the claimant was bound by the terms of the "bond" or 
(\ . ,^.t:/ stock and could not receive any payment in advance of g;eneral. gtifidi" 

Before LacombiS, Ward, and RoGiSRS, Circuit Judges, 

Rogers, Circuit Judge (after stating the facts as above). It is 
necessary in the first place to determine the real nature of the so- 
called ^^'debenture bonds'' which this corporation issued. The courts 
have^etermined^that the fact that an instrument's called a %o nJ' i s 
n pTco ncIusrve as to its character. It is necessary to disregard nomen- 
clature and*look*to the substance of the thing itself. The disti nguish - 
ing feature of a bond, is that it is an obligation to pay a fixe d sum of 
money with stated jnt. n^'^t The distin guishing feature of stock is that 
it confers upon its holder a part ownership of the assets of the corpora- 
tion aiid_giyes him a right to participate in the management of the 
corpbration_and to share in the surplus profits and on dissolut ion to 
share in the assets which remain after the debts are paid. 

The "debenture bonds" involved in this case provide on their face 
as follows: "This bond is issued subject to and with the benefit of 
the terms and conditions endorsed thereon, which are deemed part of 
it." Among the conditions so indorsed on the bonds was the follow- 
ing: " All the bonds of said series A are to be subordinate to t he claim s 
of the general business creditors of said company, and upon liquidation 
or dissolution of said company or upon the final distributio n of it s 
assets, such creditors shall be entitled to priority of paymen t in full 
oyer said .bonds," 

Anglber condition indorsed on the bonds provides that the said de- 
b entur e bond shall be entitled to receive out of the earnings interes t 
at the rate of 8 per cent, per annum before any dividend shall be set 
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a part or paid on the stock o f the company^ juiijth.ajt ^Jiob JAtSXCSLslull 
be cumulative. It is also provided that, upon the liquidation or dis- 
solution of the company's business or the final distribution of its assets, 
t he said debenture bonds shall after pay ment of the debts of the com- h 
pany be entitle^ to the whole resi due of the company's assets. All W 
these featur^g are qnit e charact eristic of stock. They are not at "all /y , v^ 
char acteristic o f bonds. And we are satisfied that no error was £Qm- lAJu^^i 
mitted by the court b elo w in hold ing, that these jso-called "bonds " we^ e 
i n effect preferred stock. Burt v. Rattle, 31 Ohio St. 116; Hilson Co. 
y. State Board of Assess'ors, 82 N. J. Law, 2, 80 Atl. 929 ; Cass v. 
Realty Securities Co., 148 App. Div. 96, 132 N. Y. Supp. 1074, affirmed 
206 N. Y. 649, 99 N. E. 1105. 

The bond for $50, 000 which Rothenberg.5urrendered to the company 
o n November 1, 1 909, bein^ in effect preferred stock of the company, 
the tran saction was there fore a purchase by thccompa ny o f its own 
stock and payment therefor by the issue of its own note, which, after 
renewal, matured when the company was insolvent. We are thus led 
td^^inquire wnether the company had the right to purchase the stock 
and, if so, under what conditions. 

The courts are not at all agreed concerning th e righ t of a corgoration 
t o purchase its own stock . 

The view that a corporation cannot buy its oWn stock without an 
express grant is based on the following grounds : 

1. That corporations cannot increase or diminish their capital stock 
with out the sanction of the Leg islature. 

2. Vliat su ch a trans action is ;^ fr aud upon creditors* 

3. Tfiat it is f or eign to,lbg-Purgoses for which the corporation was 
cr eate 

In England the courts, in a long and unbroken line of decisions, 
have held that a corporation, unless expressly authorized to do so, 
cannot purchase its own stock. The leading case in that country upon 
the subject was decided in the House of Lords in 1887, Trevor v. 
Whitworth, L. R. 12 App. Cas. 409. 

In the United States the courts of some of the states have followed 
the English rule. But the clear weight of authority upholds the right 
of a corporation to buy its own stock if the purchase is made in good 
faith and does not prejudice the rights of creditors. Cook on Cor- 
porations, vol. 1 (7th Ed.) § 311. 

The text-writers have, arrayed themselves generally on the side of 
the English rule. Thompson on Corporations says, in volume 2, § 
2054: '*T he rule which f orbid a corporation thus to emplpy its funds 
r ises to the grade of a ruk-ol public policy; and is so strong that al- 
t hough power is con ferred upon the company to deal in the shares of 
jom t^stock compani es generally, this does not authorize it to deal in 
i tsown shares . 

Machen on Modem Law of Corporations says, in volume 1, § 628: 
"In America, many courts uphold the same sound and wholesome doo- 
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trine as the English cases. But it must be conceded that a somewhat 
larger number of the American courts have taken the view that a cor- 
poration may without express statutory authority purchase its own 
shares, provided the purchase is entered into bona fide and does not 
endanger the claims of creditors. It should be observed that the 
American cases which agree with the English doctrine are often well 
considered and fully reasoned, whereas those which uphold the con- 
trary view generally lack any extended examination of the subject." 

Mr. Morawetz, in his. work, says in volume 1, § 112: "No verbiage 
can disguise the fact that a purchase by a corporation of shares in it- 
self really amounts to a reduction of the company's assets, and that 
the shares purchased do in fact remain extinguished, at least until the 
reissue has taken place. The fact that such a transaction may not nec- 
essarily be injurious to any person is not a sufficient reason for sup- 
porting it. It is contrary to the fundamental agreement of the share- 
holders, and is condemned by the plainest dictates of sound policy. 
To allow the directors to exercise such a power would be a frightful 
source of unfairness, mismanagement, and corruption. It. is. fxtr ihe^e 
reasonsjtjist .^ .§h.aj?holder cani^ot be allowed to withdraw^ f rftffiL-a 
cprporation with his proportionate amount of capital, either by^jL_re- 
lease and cancellation before the shares have been paid up. or by a 
purchase of the shares with the company|§ ^f und&" 

We have referred to the opinions of these writers because we think 
that, in recognizing the right of a corporation to buy its own stock, 
they indicate the necessity of confining the right to purchase within 
strict limits. Indeed, the dangers incident to the recognition df the 
right has led the Legislatures in a number of the states to prohibit 
the right altogether. And Congress in enacting the law relating to 
national banks has denied to such banks any right to purchase their 
own stock. 

The corpp ratjgn which purchased its stock in the case at bar was 
orsranized under the laws of New York, was engaged in business in 
New York, and entered into the purchase of the stock in New York. 
And under the law of New York a corporation has the right t o pu r- 
chase its own stock. City Bank of Columbus v. Bruce, 17 N. Y. 
507Ti858)r Vaif'v. Hamilton, 85 N. Y. 453, 457 (1881); Joseph v. 
Raff, 82 App. Div. 47, 54, 81 N. Y. Supp. 546, affirmed 176 N. Y. 611, 
68 N. E. 1118. Bjut the purch ase must.be.iaadi&-QUt ai surp lus profit s 
and cannot be made from the capital." The Penal Law of th e stat e 
provides, in section 664, that : "A director of a stock corporatiQa.JKbo 
fj concurs in any vote or a ctjof the directors of such corporat ion, or an y 
^^. — * of them^bv 2Ylli^l\-it ^P intended : * * * (5) To ap ply a ny port ion 
[K'^Lt »or the Tunas of such corporation, except surplus profits, directly or j n^ 
directly^ to the purchase of shares of its own stock — is guilt v q{ a 

misdem^aUQl.*' 

"In Richards v. Wiener Co., 207 N. Y. 59, 65, 100 N. E. 592, 593 
(1912), the Court of Appeals, in speaking of an agreement by the cor- 
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poration to purchase its own stock, said : *' The contract itself^ there - 
f ore, was perfectly lef;al subject to cert ain lir"itatHtfP^ "P^" ^^^ ^"" 

forceabillty . I f when th <^ ^'wpf' ^ami^ Hpfen^^nt li^f), a <tiiffirient sur- 
plus, the contract would be enforced. If it had no t, the contract could 
not be enforced /' 

i3ut the contract in that case involved an agreement by the corpora- 
tion to purchase its stock on a certain contingency. The agreement 
was made with one who had bought his stock on the corporation's 
promise to employ him in its business, with the right reserved to dis- 
continue his employment at its option, and, in case of a discontinu- 
ance, the corporation bound itself to repurchase his stock if he so 
desired. What the court held was that the agreement was not in- 
valid, but that its enforceability depended upon whether "when the 
time came" it had a sufficient surplus. In that case the time for the 
payment for the stock would be concurrent with the seller's exercise 
of his option to sell. But this is not decisive of the case at bar. In 
the case before us the time for the payment of the stock was not con- 
current with the purchase but was postponed for two years and then 
again postponed for an additional year. Assuming that the corpora- 
tion was solvent when the stock was purcliased and that tHe contract 
was therefore valid at that time, the question we have to dgpide is as 
toThe effect "oTtKe suBseqiient insolvency of the corporation upon this 
obli gation of the company to pay_ f or the stock. We are not aware 
that the !siew \orlc courts have dealt with that question, and we must 
decide it upon principle with the aid of such light as the decided cases 
throw upon it. 

The c ourts have de cided in numerous cases that a corporation can- 
not buy its own stock if at the time it is insolvent. Tiger Bros. v. 
Roger's, etc., Co., 96 Ark.l, 130 S. W'. 585, 30 t\ R. A. (N. S.) 694, 
Ann. Cas. 1912B, 488 (1910) ; Currier v. Lebanon Slate Co., 56 N. 
H. 262 (1875) ; Alexander v. Relfe, 74 Mo. 495 (1881) ; Hall & Farley 
V. Alabama, etc., Co., 173 Ala. 398, 56 South. 235 (1911). 

There is no eviden ce in this case thatj. at the time the agreement 
w as made to buy Rothenfe erg^s stock,^ the company was insolvent. Bijyt 
w e are not by any mean s^to. uncierstand that a corporation has a right / / 
to buy Its own stock si mply because it is solvent at the time, because * i/^ ( ^ 
i f it becomes insolvent thereafter and b efore payment has been made, 
or if it is made insolvent by the transaction, the payment cannot be 
made, for th ePenal L aw of the state makes it a crime to apply any- 
thin g but surplus profits" to the purchase of the stocky, ^nd there are 
n o such proritq wh^g|i yan^ bejipplied. 

In Fitzpatrick v. McGregor "(1909) 133 Ga. 332, 340, 65 S. E. 859, 
862 (25 L. R. A. [N. S.] 50), the court declares that the creditors of 
the corporation can question the purchase "when the. circumstances 
are such as to show that the transaction was fraudulent in fact, or 
that the corporation was insolvent, or in process or contemplation 
of dissolution at the time the purchase or exchange was made, and 
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also that the transaction diminished their (the creditors') security for 
the debts due them." 

The courts also recognize the right of a corporation to take its 
own stock in payment of a security for antecedent debts when it is 
necessary to do so. Cook on Corporations (7th Ed.) § 892. 

But there is no evidence in this case that Rothenberg was indebted 
to the company at the time this purchase of the stock took place, or 
that he was insolvent at that time or at any other time, or that the 
stock was taken in payment of an antecedent debt. On the contrary, 
in the case at bar the corporation bought the stock outright and gave 
its note in pa)rment therefor. 

The note for $50,000 due November 1, 1912, which is the basis 
of the claim involved in this case is a renewal of a note for the same 
amount given by the bankrupt on November 1, 1909. Whatever in- 
firmity inhered in the original note attached to the renewal note. 
Hamor v. Taylor-Rice Engineering Co. (C. C.) 84 Fed. 392, 398 (1897). 
Asjhe^note was given by the corporation f orbits own stock , the righ t 
to enforce payment out of the assets of the corporation depends, upon 
tKe existence of surplus profits. 

If at the time the stockholder .receives payment for his stock the 
payment prejudices the creditors, payment cannot be enforced. If a 
stockholder sells his stock to a corporation which issued it, he sells 
at his peril and assumes the risk of the consummation of the trans- 
action without encroachment upon the funds which belong to the cor- 
poration in trust for the payment of its creditors. 

The right of the creditors of the corporation cannot be d efeated 
by the fact that at the time the transaction was entered into the seller 
of the stock and the officers of the company who purchased it.,iv^e 
actrngTii good faith and supposed that the company was solvent. 

The 'Supreme Court of Illinois in Commercial National Bank v. 
Burch, 141 111. 519, 31 N. E. 420, 33 Am. St. Rep. 331, said: "Pur- 
chase of its own stock by a corporation by the exchange of its prop- 
-erty of equal value, though made in good faith and without any ele- 
ment of fraud," or "anything in the apparent condition of the" cor- 
poration "to interfere with the making of the exchange, will not be 
allowed where it injuriously affects a creditor of the" corporation, 
"even though the fact of the indebtedness was not at the time estab- 
lished or known to the stockholders. * * * The capital stock of" 
a corporation "is a fund set apart for the payment of its debts, and 
the directors * * * hold it in trust for that purpose. * * * 
The shareholders of the corporation are conclusively charged with no- 
tice of the trust character which attaches to its capital stock. As to it 
they cannot occupy the status of innocent purchasers," and, when 
"they have in their hands any of the trust fund, they hold it cum 
onere, subject to all equities which attach to it." 

In Clapp V. Peterson, 104 III. 26 (1882), the same court, after stat- 
ing that the shareholders of a corporation are conclusively charged 
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with notice of the trust character which attaches to its capital stock 
and that when they have any of this trust fund in their hands they 
hold it cum onere, subject to all the equities which attach to it, went 
on to say: "It is objected, against the principles above stated, that 
the cases in which they were declared were where there was actual 
or constructive fraud or unfairness, where the corporations were in- 
solvent, or in process of being wound up. The question naturally 
would arise mostly in such circumstances, but the principles enunciated 
are general in scope, following from the nature of the capital stock of 
corporations, and the relation of a stockholder to the corporation, and 
we know of no limitation of their application as above suggested." In 
this statement we fully concur. There can be no such limitation of 
the principle. 

The Supreme Court of Connecticut, in Crandall v. Lincoln, 52 Conn. 
73, 52 Am. Rep. 560 (1884) said: "If the view we have taken of the 
c haracter and nature of this stock is sound/' that it is a trust fund 
f or the security of credit ors, "and we have no doubt that it is^^llie CQii- 
cl usion mevit ably follo ws that^uodfiUlO circumstances can a stock- 
holder sell his sto ck to the company and take therefor his portion of 
t he capital stock lo the orem dice of creditors. The illegality of the 
transaction does not at all depend upon the actual knowledge or mala 
fides of the seller; if he in fact sells to the company and receives in 
return a part of the capital, the policy of the law requires him to know 
it, and conclusively charges him with knowledge. Thus selling, he 
sells at his peril. In no other way can the rights of creditors be pro- 
tected. The seller can protect himself by selling to other parties, or 
he may hold his stock, taking, as he is bound to, the risk of his in- 
vestment. The creditor is not bound "to assume any part of the stock- 
holder's risk, and he has no way of protecting himself. The law is his 
only protection." 

The above cases were not based on any local statute, but upon gen- 
eral principles. 

I n saying that the assets of a corporation constitute a trust fund, we 
are to be understood as referring to the assets of an insolvent cpr- 
purati(!)i i. A soTvenf IcOfporation, of course, holds its property as any 
individual holds his. But when a corporation becomes insolvent, ^a 
trust arises in respect to the administration of its assets for the ben- 
efit of its creditors. Holfins v. Brierfield, etc., Co., 150 U. S. 371, 
3S1, 3^3, l4 Sup. Ct. 127, 37 L. Ed. 1113 (1893); McDonald v. Wil- 
liams, 174 U. S. 397, 401, 19 Sup. Ct. 743, 43 L. Ed. 1022 (1899). . 
Hence when a corpora tion buys its own stock pa^men^cannot_ be ') v. 
made with funds which upo n Insolvency, belong to its _creditors _in- rVf L I ( 
stead of to its stockholders. Cook on Corporations (7th ^d?) vol. 1, 
§ 9, pp. 4Z, 43. 

In Clark v» E. C. Clark Machine Co., 151 Mich. 416, 115 N. W. 
416 (1908), a corporation purchased some of its own stock for which 
it gave three promissory notes in payment secured by a chattel mort- 
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gage. The 'corporation at the time it made the purchase owed some- 
where within $300. The assets of the corporation were worth about 
$9,000. The stockholders had all agreed to the purchase and, if there 
were any creditors existing at the time of the purchase, none of them 
complained. All the creditors who did complain were subsequent cred- 
itors who gave credit with the mortgage on file in the proper ofiice, 
but who insisted that it was not notice to them that the assets of the 
company had been used to purchase some of the capital stock. The 
court said that the assets of a corporation constituted a trust fund 
not only for the benefit of existing but also for future creditors, and 
that they could not be used in the purchase of outstanding stock to 
the exclusion of subsequent creditors. It added : "It is apparent un- 
der the record as it now stands that the assets will be more than suffi- 
cient to pay the debts. Should this prove to be the case Mr. Wells 
(whose stock the company purchased) will be entitled to receive out 
of the surplus sufficient to pay this amount. The decree will be modi- 
fied in accordance with this opinion." 

In other words, the right of the ve ndor of the stock to re ceive pay - 
ment on the notes eiven him by the corporationlFor his stock was not 
conchisivel^ es Ub lished by_ the, fact .that the corporation w as solven t 
when tRe purchase was made. His right turned on the con dition o f 
the assets at the tune payment was to be made and he coul d only b e 
paicLflUt of, the surplus if any there should be. 

The Supreme Court of Michigan, in 1906, in Mclntyre v. Bement's 
Sons, 14j5 Mich. 74, 109 N. W. 45, 10 Ann. Cas. 143, /held that an 
agreement by a corporation to take back its stock at cost at the ex- 
piration of two years if the purchaser so wished became void on the 
corporation's becoming insolvent at or before the purchaser sought to 
exercise his option. It was claimed in that case that, if the promise 
when given was valid, subsequent insolvency of the maker would not 
make it invalid. The court admitted that this would be true as re- 
spects the usual and ordinary contracts of corporations and individu- 
als, but held that this principle did not apply to contracts made by a 
corporation for the purchase of its stock. 

The stock of a corporation is its only basis of credit, and it is of 
vital importance that it be rigidly guarded and protected. Courts have 
conceived it to be their duty to detect and defeat any scheme or de- 
vice calculated in any way to place this fund beyond the reach of 
the creditors. Buck, Trustee, v. Ross, 68 Conn. 29, 31, 35 Atl. 763, 
57 Am. St. Rep. 60 (1896). As the illegality of a purchase by a co r- 
pgration of its_ stock rest^ UPQO the fact that it withdraws assets upon 
wlli£}l-tb^ creditors, have a superior right or lien, it seems to us that 
even though the company may have been solvent when tlie contract 
, M to purchase was made, if it becomes insolvent later or is made in- 
\ ' solvent.bx tho. transaction and is in that condition at the tim e wli^ n 

payment is to be made, the vendor cannot as against creditors b e pe r- 
mitted f6"laT<e the assets for tliat purpose in a state in which the stat- 
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u tes make it a criminal offense to aoplv directly or in directly anyth ing 
b ut surplus profit? fo the purchase by a corpora tion of its own s tock. 
If the stockholder postpones the time of payment, he runs the risk o"f 
the corporation becoming insolvent in the meantime and must be held 
to a knowledge of the fact that he cannot enforce payment if in doing 
so he deprives the creditors of assets upon which they have a lien su- 
perior to any claim of his. In the case at bar, when the corporation 
bought the stock and gave its note to Rothenberg, it in effect promised 
to pay him $50,000 out of surplus profits and if payment could be made 
without prejudice to creditors. To be sure the note did not so state 
on its face, but that was a condition which the law attached to it and 
which was binding on both Rothenberg and the company. The. Jact 
that the corpo ration had a surplu s when the note was given is not de- 
c isive of the case if it was inso lvent when jhe time for p aym ent ar- 
rived, wnat tfte rule may be m the absence of such a statutory provi- 
sion as exists in New York we need not now determine. 

The bond was a promise to pay Rothenberg "and any subsequent 
registered holder" $50,000 on November 1, 1904. Payment was there- 
after extended to November 1, 1910. Before that time arrived and 
on November 1, 1909, Rothenberg surrendered the bond and accepted 
a note for $50,000, and it was agreed that he should have the same 
interest on the note that he was to receive on the bond. That note 
was payable in two years, but before the time for payment came a 
new note was given, dated August 25, 1911, payable November 1, 
1912, which was similar in amount to the bond both as to principal 
and interest. Assuming that the bondx was nothing more than pre- 
ferred stock, it is necessary to consider whether the fact that it had 
a definite due date affords any sufficient reason for distinguishing it 
from stock not so limited in time, and making it necessary to hold 
that all who became creditors after the due date, or after the date of 
the first note or the date of the renewal note should be held to have 
no claim superior to Rothenberg's upon the assets of the corporation. 
We do not think that under the facts of this case we can make any 
such distinction. The manner in which this corporation sought to con- 
duct its business was extraordinary and altogether unusual. The trus- 
tees charge that the arrangement by which the bond was surrendered 
and the note issued in lieu thereof was devised and executed for the 
purpose of evading and defeating the provision of the bond which re- 
cited that it was to be "subordinate to the claims of the general busi- 
ness creditors of said company, and upon liquidation or dissolution 
of said company, or upon the final distribution of its assets, such cred- 
itors shall be entitled to priority of payment in full over said bonds." 
Whatever may have be en the reasons which influenced Rothenberg 
a nd the company in th eir dealings with, each other, we are satisfied 
t hat, if we should construe the note as counsel for Rothenberg ask 
us to construe itj the'elFect certainly would be to prejudice the r ights 
ofthe creditors, m disregard of the New York statute. The surrender 
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of the bond which the company seems never to have canceled and the 
giving of the note did not in itself work any reduction in the amount of 
the capital for neither were ever paid, and the $50,000 remained in the 
business being at no time withdrawn. The due jate of fte hnnd an d 
t he due da te of Jhe nqte^are alike immaterial und.er..the xircuiastances 
of the case . At the best they only indicated a ,timg . jyhep. a reductio n 
of the capital stock might have been made under the agreemeaU-hut, 
as Ihe reduction was not made, it may be disregarded. There is a 
well-established principle to the effect that if an individual, even with- 
out any intention to defraud creditors, disposes of his property with- 
out consideration, those who subsequently become creditors cannot 
complain or ask to have the transfer set aside, so that they can reach 
the property and apply it to the payment of their debts. The reason 
is they have not been injured or prejudiced in their rights as they 
gave credit to the debtor in the condition he was in after the transfer 
was made. The courts have applied the same principle to the creditors 
of corporations. Graham v. La Crosse & Milwaukee R. Co., 102 U. 
S. 148, 26 L. Ed. 106. I n the case at bar no part of the capital ha d 
been withd rawn and paid over to Rothenberg and the cre ditors ga ve 
c redit to tTieT orporation on the strength of its unreduced ca pjt^ l. And 
if, at any time after any one of these creditors gave cred it on th e 
strength 61 its capital, any part of that capital as distinguishe d from 
its surplus had been paid over to Rothenberg, such credit or migh t 
have maintained a suit in equity against him to recover fr om him 
and s'liBject to "the payment of his claim any part of the capita l whic h 
Roth"enT)erg so received. Guiness v. Land Corporation of Ireland, 22 
Cfc"Div^*349, 375 (1882); Wood v. Dummer, 3 Mason, 308, Fed. Cas. 
No. 17,944 (1824); Buck v. Ross, 68 Conn. 29, 35 Atl. 763, 57 Am. 
St. Rep. 60 (1896); Bartlett v. Drew, 57 N. Y. 587 (1874); Singer v. 
Hutchinson, 183 111. 606, 56 N. E. 388, 75 Am. St. Rep. 133 (1900). 

The court below in its decision stated that "the bankrupt corpora- 
tion was really a copartnership masquerading as a corporation." The 
court added: "Reduced to its lowest terms, what Rothenberg did was 
to convert his partnership interest into a debt of the concern, without 
liquidation. If he can do this, all other bondholders could have done 
the same thing. So that, if this claim is good, every debenture might 
have been converted into a note ; the consideration being in each case 
forbearance from enforced liquidation. This seems to me reductio ad 
absurdum." 

In confirming the order which the court below made, we dis claim 
anj intention of treating this corporation as a partnership. The .pro- 
vision by which the corporators agreed that their right to sell their 
stocks_and bonds should be limited to a sale to the other me mbers 
of the corporation and that, if they did not wish to purchase, then^the 
corporation should be dissolved and liquidated, did not destroj^ its 
character as a corporation. 



FORM AND MODE OF COBPOBATE OONTBAGTS 139 

If this corporation is not a corporation in law but is to be regarded 
as a partnership, there can be no reason, of course, why the other 
partners could not have bought out Rothenberg's interest. In that 
event the purchase of his interest would work a dissolution and a 
winding up of the partnership ; in which case the creditors would be 
paid before the partners. 

But it was as we have said, not a partnership, and it is not to be 
treated as one. There is no real analogy between a partnership and 
a corporation, as is clearly pointed out in a case decided in the House 
of Lords. Birch v. Cropper, L. R. 14 App. Cas. 525. 

The or der of t he referee was confirmed by the court below, and 
it p ostponed the payment of dividends out of the bankrupt s estate on 
the clai m ot ^(oihenb erg^s executor''7or the "sum of $50,925 until after 
th e^cTaTms of geneTa l creditors" of the banTcruptTiave Been paid in full. 

The order of the"cbuft*"BeIo"w'Ts affirmed.* ' ' j 
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^! \ yill. Formi and Mode of Corporate Coritofcts** 

A^ 

^J-'" UNITED SURETY CO. v. MEENAN. 

(Coprtof Appeals of New York, 1914. 211 K. Y. 39, 105 N. B. 106.) 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by the U nited Surety C ompany against Daniel Meenan. 
From a j udgment of the Appellate Division (151 App. Div. 942, 136 N. 
Y. Supp. 1149), affirming a judgment for plaintiff, defendant appeals. 
Reversed. 

J une 17, 1909, th e Gore-Meenan Company, of which Frank E. G6re 
w as presj (i^0tf ^"^ ^^^ HpfenHant DamVI Meenan was secretary, tg- 
gether with the respondent, executed a bond to Benjamin B. Odell, Jr., 
a nd William Jj . .b'aine, as receivers ofThe Thomas McNally Company, 
i n tlie sum of $100,000, which recited tliat the Gore-Meenan Company 
h ad en terejTTnto a contract with said receivers, bearing date tlie 15.th 
day of J^e^.l9C)9» whefeBy said j;ompany had been employed by said 
receivers to construct paj^ t o.f.tbe Catskill afiueduct between Garrison 
anJTeekskill, a7 shown on the contract drawing for contract No. 2 
between the McNally Company and the city of New York. Th e co n- 
d ition ot the o bligation was that the Gore-Meenan Company should 
f aithfully perf6rm"The"c ontfact and pay bills for labor performed and 
materials furnished ! This ,bond was executed by the Gore-Meenan 
Company by G ore as president. The fir^ prgniium jpr §ix months of 



• See article, "Power of a Corporation to Acquire Its Own Stock," by I. 
Maurice Wormser, in Yale I^w Journal for January, 1915, Vol. 24, p. 177. 
10 For discussion of principles, see Clark on Corp. (3d Ed.) §§ 58-61. 
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1909 and six mo nths of 1910, to wit, for one year, was paid by a check 
made by the Gore-Meenan Company to the order of the plai ntiff f or 
$7,5DD,^dated June.TI. .1909. ' . 

I t appe arsJLy..thfci:e£.Qrd that.on the 22d day oi June, 190 9. five fav s 
subsequeotisJh^ioxid^pken of above, an application was mad e by 
the Gore-Meenan Company to the United Surety Company for a bond 
on behalf of the Gore-Meenan Company to be executed by Frank E. 
Gore and Daniel Meenan, as officers of said company; t he amount of 
sard'*5bnd was to be $100,000, and the nature of the contract^ was the 
same as tTiat referred to Jn the bond abqy^. cientiQuedL Attached to 
said application was a statement of the assets and liabilities of the Gore- 
Meenan Company, which disclosed assets of $191,010, and liabilities, 
exclusive of capital stock, of $8,750. The application contained a cove - 
nant to pay $2^500 ger annum in advance to the plaintiff for executin g 
said bond, and^with a reqiurement that the Core-Meenaai.CfiflaBaay 
would indemnify and save harmless the United Surety Com pany bv 
reason thereof. Tl^i^ appl ication was executed in the name of th fe 
Gore-Meenan Company by Frank E. Gore, presid^t. 

June 23, 1909, the day following the application referred to, the 
instrument in suit was executed, which upon its face recites that the 
undersigned have requested the surety company to execute a bond or 
undertaking in the sum of $100,000 in behalf of the Gore-Meenan 
Company and in favor of the receivers for the construction of the 
work hereinbefore mentioned, an agreement to pay the premium of 
$2,500 annually on the 17th day of June of each year, and to indem- 
nify and keep indemnified the surety company against any and all de- 
mands and liabilities, etc. 

The instrument also contains the language: *' That this agreemen t 
shalTbrn d, not only the undersigned jointly, and severally* bu t also ou r 
r espective heirs, executors, administrators, successors and as signs (a s 
the case may ^ej until the company shall have executed a relea seunde r 
its corporate ' seaTj attested by the signature of its officers prop er lor fl ie 
purpose?' Foll owing the date of the instrument it is signed "Daniel 
Meenan,'' th e signature extending over the word "Seal," *T. O. Ad- 
dress 35 West 88 St."/ City," and "Frank E. Gore [Seal], P. O. Address 
795 St. Nicholas Ave., City," and also the imprint of a seal, bearing 
upon its face Gore-Meenan Co. New York," and in the center tbecfitpf 
"fnco rpor ated 1907." Then follows the following acknowledgments 
beTof e \fhilip"0*. fiischoff, notary public : 

"State of New York, County of New York — ss. : 

"On this 23 day of June, 1909, b efore me perso nally came Franks. 
Gore^ president plthoJipre-Meenan.Co^, to me personally known and 
known to me to be the individual described in and who executed the 
foregoing agreement and he acknowledged that he executed the same. 
Philip O. Bischoff, Notary Public No. 82 Kings Co., N. Y. Registered 
N. Y. County. 
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""State of New York, County of New York-^ss. : 

"On the 23 day of June in the year 1909, before me personally cam e 
Da niel Meenan ; to me know n, who .hpjng.h^ine dulj^j^wpr n, did d e- 
pose and say : Th at he resides m 35 West 88 St N. Y. City: that h e 

is the secretar y of t he the corporat ion de scrib ed in and whic h 

e xecuted the loregomg instrument; t hat ^^e knnw^ the .^^al'nf <;aid 
corporation ; t hat tfte seal afiixed to the sai d i nstrum ent is such cor- 
porate seal : that it was so affixed by order of the boardTof di recto rs 
ot the said corpor ation' ^ ntTlt mi he ^Ig^ed" his name to the said instru- 
ment by like order . Phihp O. Bischoff, Notary PubUc No. 82 Kings 
Co., N. Y. Registered N. Y. County." 

This action was b roup[ht against Meenan and Gore individually, 
thou gh Gore wa s not served in the action, to recover, the §um of $2,- 
5 00, with interes t from the 17th day of June, 1910^, being the premium 
for one year troinlhat date. "TKe^ef endant Meenan answered, deny- 
i ng that he had exec uted such bond. At the close of fihe r:^<^p jnHgrm^pt 
was directed for plaintiff ag^jnst M eenan. and upon appeal therefrom 
t he judgment was affirm ed bv the Appellate Divisiqn. 

HoGAN. J. The sole question to be determi ned on ^this appeal Js i 
th e correctness of th e ruli n gs m ade by the^ri^ justice in the exclu- / rf 
s jon of evidence offered on behalf of defendant to avoid liability ujpon [/Lr"'^^ 
t he instrument in suit an d to establish that the writing in question was . 1 
t he undertaking of the Go re-Meenan Company, of which defendant n (^t 
was secret ary, and was not tH e individual obligation of the defendant ; t \ 
t hat the plamtitt obligee in theT)ond understood that the instrument in 
suit was the undertaking of the corporation, not only from the face of 
tRe same, our it nii freateSTT as" such by subsequently preparing an in- 
dert lfllty pond and seeTc irig to' Fave Meenan indiy jdually executcjhe 
sa me in lieu of th e bone! in surt. ""For the purpose of establishing the 
acts and knowledge of plaintiff, defendant called as a witness a repre- 
s entative of the plai ntiff and propounded questions to him tending to 
discl ose k nowledge on the_part of the plaintiff that the bond was in- 
t ended by plain tm to be the bo nd of the Gore-Meenan Comx^anyj that 
it had bee n treated as such bv the plaintiff, and that an attempt had 
b een made b y plaintiff after the execution of the instrument in ques- 
tibn to secu re trom de fendant individual indemnity in addition to the 
rore-Meen an liability. All parol e vidence offered by defendant along 
th e hne stated was ex cluded over^exceptipns by defendant. 

If upon the face of the instrument in suit such ambiguity is found 
as to be consistent with the construction either that the defendant in- 
tended to execute the same on behalf of the Gore-Meenan Company 
or as an individual, parol evidence was admissible to prove the circum- 
stances under which the bond was executed and the character in which 
the defendant signed the same. 

The bond in its entirety, including the acknowledgment of the same, 
was set forth in the complaint in the action, and was received in evi- 
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dence upon the trial. It was prepared by the plaintiff and u nH^r wpIU 
established rules of law must be strictly construed against i t. The 
b ody of t he bond_dQes not_c.ont ain the n ame of the defendant. True it 
does refer to the parties thereto in an individual sense, but it als o refers 
to successo rs/^ thus disclos i ng t he adaptability of the blank for m to 
execution by ajcorporation as well as by an individual. At _th e clog e 
of thejnstrument will be found first the corporate seal of theGore- 
Meenan CompanyYItRis^wasToITowed by the signature of the defend- 
ant Meenan and the signature of Gore. The acknowledgme nt was by 
Gore, "President of the Gore-Meenan Co." : then follows the acknow l- 
edgment wherein_ appear s the name of Meeiian who did dc;p.gj5£jthat 
he was secretary of the Gore -Meenan Company, "the corpo ration de - 
scribed in and which executed the foregoing instrument ; that he know s 
the "seal of the safd "corporation j that the seal affixed to the said i n- 
strument is such corporate seal ; that it was so affixed by. ord er of th e 
board of directors of the said corporation and that he signed h is name 
to the said instrument by likft ordJer." 

The instrument upon the face thereof discloses it was executed the 
day following the execution by the Gore-Meenan Company of an ap- 
plication (which was placed in evidence by the plaintiff) for a bond 
substantially in terms the language of the bond in suit. 

At^ common law a contract under the seal of a corporat ion, atteste d 
by tlie signature of its executive officers, was prima facie the con tract 
of the corporation. "TKe"~seaT of the corporation was its signature. 
Trustees v. McKechnie, 90 N. Y. 618; People's Bank v. St. Anthony's 
R. C. Church, 109 N. Y. 512-525, 17 N. E. 408; Quackenboss v. G. 
& R. F. Ins. Co., 177 N. Y. 71, 69 N. E. 223. The seal of the corpora- 
tion having been affixed to the instrument, f oUoweH by the sigij^jtujjgs 
of ffie presid ent and secretary, designated in the acknowle dgment as 
such, th e presum ption follows that the seal of the corporat ion wa s 
attached to the instrument by proper authority. 
\ \ Wej^e qf thi?.P2ini9n that the instrument in suit was not free from 
y;^ ambiguity, and that parol evidence was admissible to prove the circum- 
^ stances under .which tlie same was executed, also to establish facts dis- 
closing knowledge of tlie plaintiff that the purpose of the bond in suit 
was to bind the Gore-Meenan Company, and not the defendant in4his 
suit (Schmitfler v. Simon, 114 N. Y. 176, 21 N. E. 162, 11 Am. St. Rep. 
621) ; th^^rgf^rp th^ ^rial jusfire. was in error in refusing .to receixfi.fiiich 
evidence^ and for that reason the judgment njust be reversed. 

The judgment should be reversed and a new trial ordered; costs to 
abide the event. 

WiLi^ARD BartlETT, C. J., and Werner, Colun, and Cuddebacr^ 
JJ., concur. Hiscock, J., dissents. Miller, J., not sitting. 
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LEAZURE V. HILLEGAS. 

fe^ fSnnrpmA Hnnrt of 



fjf^ (Supreme Court of Pennsylvania, 1821. 7 Serg. & R. [Penna.L 813.) 



TiLGHMAN, C. J.** * * * But the g reat points in this cause are, 
the capa city of the bank to take the land conveyed by William Henry's 
dee 37 aiid afterwards to c onvey the same to James Ross. There is no 
doubt that a corporation must be j;overned. by the charter, from "which 
it derives its existenc e. It can do no act nor take any estate contrary 
to its charter. If therefore it can be shown, that the Bank of North 
America, is forbidden by its charter, either to take, or to convey, the 
land contained in William Henry's deed, the plaintiff's action cannot 
be supported. By the 3d section of the Act of Incorporation, (17th 
of March, 1787, 2 Sm. L. 399,) thebankjs made capable "to have, hold, 
purchase, receiye^ possess, enjov^ and retaip, hpd^^ xeilt§*..iAnemenl§, 

^noHs^ rhattels. and effects .qf . whatsQcyei ld.nd^nature. or .auality^Jo 
the amount of two millions of_ dollars and no more, and. also tQ Sfijl, 
grant, &c. the same lands^ &c^ Provided nevertheless^ that such lancjs 
and tenements/ w hich the said corporation are hereby enabled to pur- 
c hase and hold, shal l only extend to such lot and lots of ground, and 
convenient buildingsj'and'rmprovements thereon erected or to be erect- 
e d which they may find necessary and proper for carrying on the busi- 
ness o f the said bank, ari'fsha ll actually occupy for that purpose, and 

. t o^cli lands and tenements wKfch are or may be bona fide mortgaged 
t o them as securities for the ir debts." It is remarkable, that with re- 
gard to the holding of lands, thq charter of this bank is more restrict- 
ed than that of any other bank in the State, for all the others are en- 

. abled to hold, not only the lands which have been bona fide mortgaged 
to them by way of security for debts, but also those, "which may be 
c onveyed to them in satisfaction of debts previously contracted in the 
course ot t heir bu"siness7 or purchased at sales upon judgments which 
s hall have been obtained fo r such debts." This difference of restric- 
ti on, must have arisen ir om the extreme jealousy of monied corpora- 
tions which pervade d the mind of the Legislature when the Bank of 
I^ onfa America waT in corporated. It never c o uld hayg be.en intended 
t ojplace that bank on a worse footing than others, for it was the only 
one, which risked its c apital on a field altogether untried in America, 
and which had the me rit of rendering essential service to the United 
S tates, during the >y ar ojF the revolution. It would be improper there- 
f ore, to carry the restriction, by construction, farther than the words 

11 For discussion of principles, see Clark on Corp. (3d Ed.) {§ 65, 66. 
IS Opinion printed only in part. 
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of the law plainly import. The restriction is, that the bank sha ll no t 
p urchase and hold. Purchasing and holding, are very different things, 
and the consequences of each are very different. If the words had 
been, that the bank should neither purchase nor hold, then it could have 
done neither one nor the other. But although purchasing and holding 
might have been thought dangerous, because of the power which it 
would have given the bank to bring too much land into mortmain, yet 
to purchase, subject to the statutes of mortmain, which authorized the 
Commonwealth to appropriate the land to its own use, could be attend- 
ed with no danger. This construction would satisfy the jealous policy 
of the Legislature, preserve the community from the danger of too 
great a mass of real property held in mortmain, and at the same time ' 
put it in the power of the Commonwealth to act towards the bank, as 
justice might seem to require. This is a consideration of no small 
importance ; for when the directors of the bank accepted from William 
Henry, a conveyance of his land at a fair price, in payment of a debt 
bona fide due, it would be hard to presume, that they knew they were 
acting in violation of their charter. 

But granting that the restriction in the charter, did not .extend to 
t he s imple act^ of purchasing^ it may be asked, whence did^hej:pr- 
pprafion derive the right to purcliase/and what would bie the. ^iljialipn 
of land ^rchasedj without a capacity .of holding. The answer is ^Jhat 

a rnrpnratinn^JiaQ^ frnm ^^^r?J;i;^f;; ;^J"^'{^^^<7 J"^^hagf lan ds, thoug h 

the Charter contains no license to that purpose. And in thiTrespect the 
Statutes of mortmain have not altered the law, except in case of super- 
stitious uses. But since those statutes, it is necessary, in order to en- 
able a corporation to retain lands which it has purchased, to have a 
license for that purpose ; otherwise in England, the next lord of the 
fee may enter within a year after the alienation, and if he do not, then 
the next immediate lord, from time to time, has half a year to enter, 
and for default of all the mesne lords, the king takes the land so alien- 
ed, for ever. That this is the law appears from the following authori- 
ties. 2 Black. Com. 268, 269. Co. lit. 2. 6 Vin. Ab. 265. (G. pi. 2.) 
id. 266. pi. 8. Jenk. Cent. 270. 3 Com. Dig. 399. (F. 10.) id. 401. (F. 
15.) 1 Rol. Ab. 513. 1. 35. 10 Co. 30. But, in Pennsylvania,_]jKh§;re 
there are no mesne lords^ the right would accrue immpHiatply tn f}i<> 
Commonwealth. It has been objected, however, that according to the 
report of the Judges of this Court, made on the 14th December, 1808, 
in pursuance of an Act of Assembly requiring them to make a report of 
the English statutes which are in force in the Commonwealth, &c., it 
appears, that all conveyances of land to a corporation, without license, 
are absolutely void. I will consider this objection. The Judges re- 
ported the following statutes of mortmain, "7 Ed. I. (Stat. 2.) 13 Ed. 
I. ch. 32. 15 Rich. II. ch. 5, and 23 Hen. VIII. ch. 10; which are in 
part inapplicable to this country, and in part applicable, and in force. 
They are so far in force, that all conveyances by deed or will, of lands, 
tenements, or hereditaments, made to a body corporate, are void, unless 
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sanctioned by charter or Act of Assembly. So also are all such con- 
veyances void, made either to an individual, or to any number of per- 
sons associated, but not incorporated, if the said conveyances are for 
uses or purposes of a superstitious nature, and not calculated to pro- 
mote objects of charity or utility." I have quoted the words of the 
report, and it is evident that the Judges could have no intent, nor had 
they power to make any addition to the statutes, or in any manner to 
alter them. Now by reference to the statu tes, it will appear, that Jn 
a ll of them, except the 23 H en. Vl!!l. ch. ID; 'the conveyance J§. not 
absolutely void, out the estate passes to the corporation, subject as 
before mention ed, to the right of the several mesne lords, and in their 
d efault, of the king, to enter and hold in fee. But by the statute of 
23 Hen. Vlll. ch. 10, 1[ which "Has Tjeen^determined to extend to super- 
stitious uses only, see 2 Black. Com. 273. 1 Co. Rep. 24,) uses and 
trusts, niade and contrived in favour of religious persons, or any bodies 
corporate, for more than twenty years, shall be utterly void. Now the 
meaning of the report of tlie Judges is, that, according to the statute 
cited by them, conveyances to super stitious uses, are absolutely .void, 
a nd conveyances to corpo rations, to uses not superstitious^ are so f^r 
void, that those corpo rations shall have no capacity to hold the estates 
f or their own benefit ^ but subject to the right of ^the^ Commonwealth, 
who may appropria te them to its own use at pleasure; in other w(y:4s> 
that sucn conveyances have no va li dity fgr thej)urp_ose of enabling the 
cor poration to hoi j in mort main. 

>ut to su pport the plaintiff's title, it must be shewn that the corpora- 
ti on had power, not only to take by purchase, but to alien. In this re- 
spect 1 consider a cor poration in the situation^of an alieh, who has PQW 
e rTSTake, but n_^ toT613!"" T!iat"an al ien may^ tj^g by purchase, 
(t hough not hy d escenTV has been settled from the earliest times. It 
is so laid down in Co. Lit. 2, and I believe has never been questioned. 
Neither has it been question ed, that the land is subject to forfeiture, and 
may be seised for the king, after office found. But it has been ques- 
tioned, what is the rignt of the alien before office found for the king. 
Without reference to English cases, which leave the matter in doubt, 
we hay e the highest au thority in our own country for saying, that un- / * «y 
ti l some Act d one by the Commonwealth according to its own laws, to ^ ^^ V 
ves t the estate Tn itself, it remains in the alien, who may convey it, to 
a purchaser, b ut he can convey no estate which is not defeasible by 
the Commonwealth. ' This principle was asserted by Judge Story, who 
delivered the^b^nion of the Supreme Court of the United States, in 
the case of Fairfax's Devisee v. Hunter's Lessee, 7 Cranch, 603, 3 L. 
Ed. 453; and this was the opinion of the Supreme Court of Massa- 
chusetts, in the case of Sheaffe v. O'Neil, 1 Mass. 256, cited by Judge 
Story. I t is reasonable i ntheorVy and can Jhave no ill effect in practice, 
t hat he who has a d efeasible estate, may convey a defeasible estate. 
P rovided the ri^ht'oTth e "Commonwealth to defeat the" estate granted 

WOBMSEB GA8.COBP. — 10 
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by the alien remains entire, it is immaterial who holds the land unt il 
that right be prosecuted. Supposing then, that the cases of the alien^ 
and the corporation be similar, (and I see not how they can be distin- 
guished,) i t follows tha t the deed, from the Bank of Nor th America to 
James Ross, conveyed aTee simple, defeasiKIe fey tlie Co mmonwealth . 







\ ^^ PRAIRIE SLOUGH FISHING & HUNTING CLUB v. KESSLER. 

I I A > (Supreme Court of Missouri, 1913. 252 Mo. 424, 159 S. W. 1080.) 

\ Vi ^js/^ Appeal from Circuit Court, Lincoln County ; J. D. Barnett, Judge. 

v)^'*^ Suit by the Prairie Slough Fishing & Hunting Club again st William 

P . Kessler'an'd^l lg^ Decree for plaintiff. Defendants appeal. Re- 
versed and remanded. 

I n this suit plaintiff, proceeding on the theory nf a mncff|](-fi'v<> frnct, 
seekstojmve^a court^of^eay.ity declare a trust in favor of plaintiff wi th 
relerence to approximately 426 acres of land situated in Linco ln co un- 
ty. Mo., an dby it s^ decree to divest the title thereto out of defendan ts 
(the"KbTders~of tfie legal title), and vest the same in the plain tiff co r- 
poration, upon plaintiff's reimbursement to defendants of the a moun t 
paid'by'tihern'Tor said land, and to compel defendants to acco unt to 
plam iifFTor 9ic croj)s. and rents received from said Jani 

The plaintiff is a corporation organized under the provisions of 
article 11, c. 12, R. S. 1899 (article 10, c. 33, R. S. 1909), by pro forma 
decree of the circuit court of the city of St. Louis, on December 4, 
1900. A short time after the corporation was organized it acqui red a 
t en-year T ease on the land in controversy, whereby the company and 
its members were given the absolute and exclusive right and pri vileg e 
to Tiunrand lisTi upon said land, and the right to erect a clubhouS£»-QUt- 
buildings7*and fences upon a two- acre portion thereof. At this time 
thgJari J iri controversy was owned by Fred Naxera and Ed ward H . 
Knight. ^ The" clubhouse was erected, and the land leased was enjoyed 
by the corporation members as a place to hunt and fish. In 1906 de- 
fendant William P. Kessler was elected president of the plaintiff cor- 
poration^ and served as such president until the latter part of 19^. 
During the time he was president of the club there was considerable 
discussion of the club's future among the members thereof, and of the 
propriety of procuring a renewal of the lease or purchasing the land 
outright. No formal action with reference to the matter was taken at 
any of the meetings of the board of directors, b ut some of the mem - 
bers tesji fied thatjhey dis£US5e4 .the matter with thejpresident, William 
Pr^Ess.bi:^-3nd that he assured them he would look after th e matte r 
for the club and would try to get an option on the land for th e club 
w ith a view to its purchase bx the corporation. Later the said defend - 
a ntprocu red _an option from._the landowners^ taking the optio n in hi s 
own name and informed some of the members of the corporatio n that 
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he had procurec^ an nption for the "clu b." I n October , 19P^, ^^^^"^■ 
ant closed the deal for the purchase of the landLandJiad Jth£.Qwner3 Qf 
the land convey the same to himself and wife, his codef endant herein. 
The purchase price 'was $6,oOC); defendants J>aying $500 ,in_cashj and 



e xecuting their note , secured by deed of tnist on jhe land^^ for .$6,000, 

due ten years after dateraTsose parate n otes fpr^interest at 8 p^Qi.csnt. 

onsaicTsTiin . 

^The testimony on the part of the plaintiff is that its members were 

not aware of this transaction until some time in July, 1908, when, at a 

meeting of the members of the corporation, Kessler submitted a propo- 

sition to the club, throurfi its secretary, to the effect that he would sell 

the land to the club at a certain stimulated price, but that he would not 

renew thekaac. A committee was appoin ted by plaintiff to investigate 

the matter, and upon investigation it was learned that the price aslced 

was appf O^lfllUlKiy $6 an acreTm ^excess oT^that pafd by defendant /or 

the property . A short ITme ff^rJC^^t*^^ t^i"^. Sllil" Wt^^ irrgfi'ti^t^d^ rcailh- 
ing m a deyyt^f; f^r plaj^ijif ^k p'r^y^H 

urther facts necessary to a fuller understanding of the case are set 
forth in the interlocutory decree of the circuit court, which decree, 
omitting formal parts, is as follows : 

"Now at this day, at the March adjourned term of the circuit court 
of Lincoln county. Mo., come again the parties to this suit, both plain- 
tiff and defendants, by themselves and by their respective counsel, and 
all and singular the matters and things heretofore submitted to the 
court and taken under advisement, having been seen, heard, and con- 
sidered, the court doth find: That the plaintiff, the Prairie Slough 
Fishing & Hunting Club, is a corporation organized under and by vir- 
tue of the provisions of article 11, c. 12, Revised Statutes of Missouri 
1899. That the defendants, William P. Kessler and Lena Kessler, are 
husband and wife. That on the 1st day of August, 1900, a certain 
lease was executed by Fred Naxera and Edward H. Knight, and their 
respective wives, to one Adolph Vogler. That said lease covered the 
lands mentioned in plaintiff's petition, and described as follows : (Here 
follows description of said real estate). That said lease ran for a term 
of ten years, and until the 31st day of July, 1910, and that the yearly 
rental as fixed in said lease was the sum of $50 per year. It is further 
found by the court: That under and by virtue of the terms of said 
lease it was provided that a frame building for residence and clubhouse 
purposes, outbuildings, and fences, should be erected on said premises 
by the lessee thereof, to cost at least $1,000. That shortly after the 
e xecution of said l ease ,said Vogl.er transferred and assigned all his 
right, title, and int erest in said lease to the plaintiff, the Prairie Slough 
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ishing & Hunting Club, and that said Vogler^ when he secured said 



rish: 



lease from said Knight and IsTaxera, was acting for and on behalf of 
the p laintiff in securing said lease, and the same was taken for and on 
behalt of said club by sa id Vogler. The court further finds that the 
tenns ot said lease have m all respects been complied with by the plain- 



148 POWERS AND LIABILITIES OF CORPORATION 

tiff, and that the improvements have been erected by the plaintiff as 
provided for in the terms of said lease. T he court furt her finds that th e 

d efendant. W m. P« Kesder. on the_ -day of - f^ ' .' T9 06. was^a 

m ember of th e board of directors of said Frairie Slough Fishing & 
Hunting Club,' anTat' said time was duly elected the presiden t of said 
cluDTand was re-elected for the year 1907. and that he assum ed t he 
duties of said office as president, and occupied the said positio n durin g 
the years^l906 j.n£l907j^^^ times mentipned ia^JaillljifijiMl. 

•*ThV court further finds : That said plaintiff, through its members, 
and that various members of such corporation, for themselves as such 
members and for said club, as early as the fall of 1906, and at frequent 
times in the year 1907, informed said Kessler, while president of said 
club, that it was desirable on the part of plaintiff and its members to 
acquire the property mentioned and described in said lease and on 
which the said corporation had erected its clubhouse and other sub- 
stantial improvements, costing more than the sum of $1,000, and to 
purchase tfie same. That said Kessler^ while acti ng as p residen t, 
agreed with said members and promised them tliat he would purchas e 
said property for the use and benefit of said club. That said defendant 
Wm. P. Kessler, while acting as president of said club, negotiated for 
the purchase of said property, from Knight and Naxera, the owners 

thereof, and that on the day of y 1907, he procured the 

said Knight and Naxera, owners of said land, to execute to him and 
his wife, his codefendant, Lena Kessler, a warranty deed for all of 
said lands, at and for the price and sum of $6,500. The court finds 
that the entire negotiations concerning the purchase of said lands were 
conducted by said Wm. P. Kessler alone; that said negotiations and 
the transfer of said property were kept secret from plaintiff and from 
the members of said organization; and that said Lena Kessler, wife 
of Wm. P. Kessler, contributed nothing toward tlie purchase of said 
property, but all moneys that were paid were paid out of the funds of 
Wm. P. Kessler alone. The court further finds : That Wm. P. Kes- 
sler paid to said Knight and Naxera the sum of $500 in cash, and 
executed a note for the sum of $6,000, dated October 18, 1907, payable 
in ten years after date, with interest thereon from its maturity at the 
rate of 8 per cent, per annum, and also 20 semiannual interest notes, 
each for the sum of $180, the first maturing in 6 months after date, 
and the last maturing in 120 months after date, and that said defend- 
ants Wm. P. Kessler and Lena Kessler executed their deed of trust 
on said lands to said Naxera and Knight to secure the pa3rment of said 
notes. That under and by virtue of the terms of said deed of trust the 
defendants were permitted to pay sums of $300 or multiple of said 
amount at any interest-paying period, that is, at the end of any six 
months, and to discharge the indebtedness, including the interest, to 
that extent. That said notes for $6,000 and said $500 cash constituted 
the whole and entire consideration for the purchase price of said lands^ 
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and that said $500 in cash and the execution of said principal note, 
with interest notes, constituted the entire consideration, and was all 
that was paid or given by said defendants for said lands. That since 
the execution of said deed, the defendant Wm. P. Kessler has paid 
and discharged two of said interest notes, amounting to the sum of $180 
each, and that he has expended in repairing the buildings and in mak- 
ing improvements on said lands the sum of $276.65. That the plain- 
tiffs have paid one installment of rent amounting to the sum of $56, and 
that same was received and appropriated by said defendant Wm. P'. 
Kessler, and that said defendants, Kessler and wife, claim said proper- 
ty as their own by. virtue of said purchase. All things considered, it is 
found by the court that the defendant Wm, P. Kessler, occupying the 
fiduciary relation of president of said Prairie Slough Fishing & Hunt- 
ing Club, in acquiring the title to said property for himself and his wife, 
was not acting in good faith, but in fraud to said club and its mem- 
bers, and that in equity and good conscience it should be decreed that 
he and his codefendant, Lena Kessler, held the said property in trust 
for the plaintiff. 

"It is therefore ordered, adjudged, and decreed that the title to said 
property be divested from the defendants, Wm. P. Kessler and Lena 
Kessler, and vested in the plaintiff, the Prairie Slough Fishing & Hunt- 
ing Club, on condition, however, that the said plaintiff, the Prairie 
Slough Fishing & Hunting Club, on or before the 18th day of October, 
1909, reimburse said Wm. P. Kessler and repay to him the sum of $500, 
paid by said Kessler on the purchase price of said lands, and repay to 
him the sum of $276.65, the amount expended by him in improvements 
on said lands, and also repay to him the sum of $360 paid by said Kes- 
sler on said interest notes, less, however, the sum of $56 received by 
said Kessler as rent on said property under the terms of said lease. It 
is further ordered by the court that all unpaid rents accruing during 
the year 1909 and subsequent shall belong to the plaintiff. It is there- 
fore ordered, adjudged, and decreed by the court that the plaintiff, the 
Prairie Slough Fishing & Hunting Club, take up so as to release there- 
from the defendants, Wm. P. Kessler and Lena Kessler, the said $6,- 
000 note and the said interest notes executed by Kessler and wife to 
Naxera and Knight, so as to relieve and release said Wm. P. Kessler 
and Lena Kessler from all liability thereon, and that on compliance 
with said order by said plaintiff that the title to said lands vest in plain- 
tiff as heretofore decreed by the court. And it is ordered by the court 
that plaintiff make due report as to its compliance with this order on 
the first day of the next regular term, to wit, the October term, 1909. 
It is further ordered, adjudged, and decreed by the court that all costs 
of this proceeding be taxed against the defendants, and that plaintiff 
have execution therefor on the payment and discharge by it of the prin- 
cipal note and the interest notes and the cash items hereinbefore set 
forth." 
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prope rty, a court pf equity will not lend its aid aiid power t o cause to 
be conveye d to the corporation that which by its charter law it i s no t 
permitted to hold^ and sucH a ^efcenge is available to an inter ested in - 
^divMual. Pacijfic R. R. Co/ v. Seely et al., 45 Mo. 212, 100 Am. Dec. 
369T Land v. Coffman, 50 Mo. 243; Garrett v. Kansas City Coal 
Mining Co., 113 Mo. loc. cit. 339, 20 S. W. 965, 35 Am. St. Rep. 713; 
10 Cyc. p. 1135 ; Case v. Kelly, 133 U. S. 21, 10 Sup. Ct. 216, 33 L. Ed. 
513; South, etc., R. Co. v. Highland Ave., etc., Ry. Co., 119 Ala: 105, 
24 South. 114; 4 Clark & Marshall Private Corp. § 230, p. 254; 3 
Thompson on Corporations (2d Ed.) § 2393. 

In tihe case of Garrett v. Kansas City Coal Mining Co., supra, the 
court, discussing an analogous situation, says : "Neither are we embar- 
rassed in this case with questions of estoppel, which might arise were 
we dealing with an unauthorized and ultra vires contract which bad 
already been executed by the corporation and stockholders. Here we 
a re asked to require the corporation to j>erf orm an execut ory contrac t 
between others which it would have no authority itself to make. This 
we cannot do. 

In Case v. Kelly, supra, the receiver of a railroad company, by suit 
similar to this, sought to recover from the defendants certain lands 
which they, as officials of the company, had received from divers per- 
sons as donations for the company; title having been taken in their 
individual names. The court, in denying relief, says : "It is next ob- 
jected to the principle adopted by the court that the limitation upon the 
power of the corporation to receive land is one which concerns the 
state alone, and the title to such lands in a corporation can only be 
defeated by a proceeding in the nature of a quo warranto on behalf 
of the state. * * * The railroad company is plaintiff in this ac- 
tion, and is seeking to obtain the title to such lands. It has no autfio r- 
ity by the statute to receive such title and to own such land s, andTth e 
question JfiereTsTnot whetTief'the courts would deprive it of su ch land s 
if they nadnbeen conveyed to it, but whether they will aid it to violat e 
the law an37obtain a title which it has. no power .to hold. We t hink 
the questions^ are very different ones, and that while a court might 
hesitate to declare tTie Title to lands fecelveJ already, and in the posses- 
sion and ownership of the company, void on the principle that thg y had 
no authority^ to take such lands, it is very clear that it will notjQiakp 
itself the active agent in behalf of the company in violating theJia-W 
and enabling the company to do that which the law forbids." 133 U. 
S. loc. cit. 28, 10 Sup. Ct. 220, 33 L. Ed. 513. 

The rule is stated by Mr. Thompson as follows: "A corporation 
cannot compel the specific performance of a contract to convey land to 
it^where it has no power to take real estate for the purpose stateSTm 
the contract"; and in such case the owner of the land, or his heirs^^jnay 
defend on the ground of the incapacity of the corporation. GeneraDy, 
where the corporation seeks the necessary aid of a court to perfect its 
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title, then an interested individual may question the corporation's 
power to take the real estate. * * / * A court of eq uity will not aid 
a corporation to acquire land where it is expre ssly' or rnipWeSTyHDr- 
bidden so to do cither by law or by its charte r/' 3 Thompson on Cor- 
pofitlOhs [2d Ud.) ^ 2wi. ~ ' 

By reason of the views above expressed it becomes imnecessary ta 
discuss appellants' other assignments of error. The judgment is re- 
versed and the cause remanded. 

Roy, C, concurs. 

PlSR Curiam. The above opinion of Williams, C, is adopted as 
the opinion of the court All the Judges concur. 



\ 



't)'Hr 



X. Ultra Vires Contracts^* 



CENTRAL TRANSP. CO. v. PULLMAN'S PALACE CAR CO. 

(Supreme Court of United States, 1890. 139 U. S. 24, 11 Sup. Ct 478, 35 L. 
Ed. 65.) 

In err or to the circuit court of the United States foo* the eastern 
distnct orTenii'syrvariiar" "' 

Action of covenant brough t Septe mber 21, 1886, by the C entral 
T ransportation Company, a Pennsylvania corporation^ v. Pullman's 
Palace Car Company, an I llinois corporation^ to rec9ver the sum of 
$19 8.000. due for the last three-quarters of the year ending Tulyl, 
1886^ accordi ng to th e terms of an mdenture of lease entered into 
b etween plaintiflF and de fendant, whereby plaintiff leased all of its 
p ersonal property to the J efehdant. This leas e was dated February 
1/, I8/U. I ^laintifFs incorpor ation cert^cate, stated .that its object, of 
formation was the tran sportation of passengers in railroad cars to be 
constr ucted and owned by it in accordance with certain patent rights 
w filch it owned . Defendant company was organized under a special 
act pf.t he Illinois leg islature in order "to manufacture*, construct and 
purchase railway ca rs, wTtTi all convenient appendages and supplies 
for persons travelin|f therein, and the same to sell or use or permit.to 
bejised in sucTrmanner and upon such terms as the said conipany may 
think fit and proper." The indenture of lease above referred to^ 
w herelby plaintiff l eased all of its property to defendant, was to run 
f or a period of nfnety-n ine years, Sind plaintiff agreed furthei.jiQULo 
engage in the busi ness of manufacturing and using or hir ing sleep n 
i ng cars during the term o f saiH indenture of lease. Defendant agreed 
to^ pay to plaintiff the annual'sum' of $264,000 as rental. 

It For disciaslon of principles, see Clark on Corp. (3d Ed.) §§ 67, 6a 
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Plaintiff offered to prove at the trial that defendant had e nioved th e 
use and possession o f pTaintHFs property during the thr ee-quarte rs 
of the year ending July ^1 st^ -[^86.^ Defendant objected to the intrp - 
duction^f^thi s evi dence, claiming that i t was ultra vires of both co r- 
p orations to enter into the contract of lease. Defendant's objection 
was sustained. Flamtiir^uly excepted. Plaintiff was ultimately non- 
suited m the court below, and from the judgment of non-sui t plai n- 
tiff sues out this^wnt jpf eupr. 

Mr. JusTicij Gray.** The j)rincipal. defense. in this caf^ e. duly y ffl je 



\ 



by the_de f endant, by fomal plea, as well as by objection to t he pla in- 

-* ti^*s evidence, an3" sustained' ty "tWCircuit Court, was that the i n- 

'J \ denture of le ase sued on was void in law^ because beyond t he tx)wer s 



V^T e 



of each of ^ the corporations by and between . whom ^t wa s 

made. * * * 

^^^.1 '■■■ 

It was therefore rightly assumed by the counsel of both parties at 
the argument that t he only question to be d eter min ed is one of the co r- 
rectness of the ruling sustaining the defense of ultra vires^ mdeoend- 
. ent ly of the form in whjcdi that question was presented and di sposed o f. 
^^^ Upon the*"authority and the duty of a corporation to exercise the 
powers granted to it by the legislature, and those only ; and upon the 
validity of any contract, made beyond those powers, or proyiding for 
their disuse or alienation; there is no occasion to refer to decisions of 
other courts, because the judgments of this court, especially those de- 
livered in the last twelve years, by the late Mr. Justice Miller, afford 
satisfactory guides and ample illustrations. * * * 

The clear result of these decisions may be summed up thus: The 
charter of a corporation, read in the light of any general laws whiqh 
are aptdicable^ is the measure oFits powers, and the enumeration of 
those powers implies the exclusion of all others not fairly inc identa l. 
All contracts made by a corporation beyond the scope of those power s 
are unlawful and void, and no action can be maintained upon them 
in the courts, and this upon three distinct grounds: The obligation 
of every one contracting with a corporation, to take notice of the legal 
limits of its powers ; the interest of the stockholders, not to be subject- 
ed to risks which they have never undertaken; and; above all, the 
interest of the public, that the corporation shall not transcend the 
powers conferred upon it by law. A corporation cannot, without the 
assent of the legislature, transfer its franchise to another corporation 
and abnegate the performance of the duties to the public, imposed 
upon it by its charter as the consideration for the grant of its fran- 
chise. Neither the grant of a franchise to transport passengers, nor a 
general authority to sell and dispose of property, empowers the gran- 
tee, while it continues to exist as a corporation, to sell or to lease its 
entire property and franchise to another corporation. These princi- 
ples apply equally to companies incorporated by special charter from 

1 * Statement of facts Is abridged and portions of the opinion are omitted. 
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the legislature, and to those formed by articles of association under 
the general laws. * * ♦ 

The plaintiflF, therefore, was n ot an ordinary manufacturing corpo- 
r ation, such as mighty like a par tnersHTp or an InHTviSIal engaged jn 
m anufactures, sell or l ease all its property to anoth er c orporatipn. 
Araesco Oil Co. v. i\/orth American Oil Co., 66 Pa. 375; "Treadwell 
V. Salisbury Manuf . Co., 7 Gray (Mass.) 393, 66 Am. . Dec. 490. But 
t he purpose of its incorporation, as d efined in its charter^ and recqg- 
nized and confirm ed by the legislature^ bein£ the transportation of 
p assengers, the p laintiff exercised a public employment, and was 
charged wi tn the duty nf ^cx^fjiQjiUQ^^^}^^ ^^^ ptihlir in jthe line 9f thfit 
e mployment, exartly cnrrefipnni;ijflg t P the ^\ity vyjijy-h a railroad cpr- 
poration or a steamboat company as a carrier of passengers, owes to 
the public, independently of posse s sin g^ any right oi eminent domain. 
The public nature of that duty was not affected by the Tact that*it 
was to be performed by means of cars constructed and of patent rights 
owned by the corporation, and over roads owned by others. The 
plaintiff wa5 not a strictly private, but a quasi public corporation ; and 
it must be so treated as regards the validity of any attempt on its part 
to absolve itself from the performance of those duties to the public, 
the performance of which by the corporation itself was the remunera- 
tion that it was required by law to make to the public in return for the 
grant of its franchise. Pickard v. Pullman Southern Car Co., 117 
U. S. 34, 6 Sup. Ct. 635, 29 L. Ed. 785 ; York & Maryland Railroad 
v. Winans, 17 How. 31, 39, 15 L. Ed. 27; Railroad Co. v. Lockwood, 
17 Wall. 357, 21 L. Ed. 627 ; Liverpool & Great Western Steam Co. v. 
Phenix Ins. Co., 129 U. S. 397, 9 SUp. Ct. 469, 32 L. Ed. 788. 

The evident purpose of the legislature, in passing the statute of 1870, 
was to enable the plaintiff the better to perform its duties to the pub- 
lic, by prolonging its existence, doubling its capital, and confirming, 
if not enlarging, its powers. An intention that it should immediately 
abdicate those powers, and cease to perform those duties, is so in- 
consistent with that purpose, that it cannot be implied without much 
clearer expressions of the legislative will looking towards that end, 
than are to be found in this statute. 

The provision of this statute, by which the plaintiff is empowered 
to contract with other corporations "for the leasing or hiring and trans- 
fer to them, or any of them," of its "railway cars and other personal 
property," is fully satisfied by construing it as confirming the plain- 
tiff's right to do as it had been doing, to "lease" or "hire" (which are 
equivalent words) to other corporations in the regular course of its 
business, and to "transfer" under such leasing or hiring, its "railway 
cars," and "other personal property" either connected with the 
cars, or at least of the same general nature of tangible property. It 
can hardly be stretched to warrant the plaintiff in making to a sin- 
gle corporation an absolute transfer, *6r along Tease, of all that might 
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b e comprehended in the words "personal property'' in th eir widest 
sense, including not only goods and chattels, but moneys^ credits an d 
ngrnroraction. I n any view, it would be^inconsi^jgnt. alike \yith the 
main purpose of the statute~lLnd^rtK"tHe uniform course of decisio n 
in £hTs~ court," tb^construe these words as authorizing the pl aintiff ta 




I publi 

Considering the long term of the indenture, the perishable nature 
of the property transferred, the large sums to be paid quarterly by the 
defendant by way of compensation, i ts assumption of th e plaintjflP s 
debts, and tfie frank avowal, in the indenture itself, of th e intentio n 
o TTfie tw o corp oratio ns To prevent competition and to cre ate a m o- 
nopoly, tHere can be, no, doubt that the chief consideration^J^LJtb^ 
sufhs'Tb^l^^paid by the defendant was. the plaintiff's covenant not to 
engage in the business of manufacturing, using or hiring sleeping-cars ; 
and that the real gurpose^of the^transaction was, under th e guise o f 
a lease of personal proper^jj to transfer to the. defendant nearly the 
whole corporate f randiise oj the plaintiff, and tg continue the plai n- 
tift's existehceTorlthe single purpose of receiving compensati on for no t 
performing its duties. 

TTie necessary conclusion from these prgnises^ is, that the contract 
J sued on was~untawfiir"anc[ void, because^ it was beyond the powers 

f '.ft/j conferredjipfla. the plaintiff by the legislature, and because it involv ed 
^ * an abandonment by the plaintiff of its duty to the public. * * * 

It was argued in behalf of the plaintiff that, even if the contract 
sued on was void, because ultra vires and against public policy, yet 
that, having been fully performed on the part of the plaintiff, and the 
benefits of it received 1^ the defendant, for the period covered by the 
declaration, the defendant was estopped to set up the invalidity of the 
contract as a defense to this action to recover the compensation agreed 
on for that period. 

But this argument, though sustained by decisions in some of the 
states, finds no support in the judgments of this court ♦ ♦ ♦ 

In Pittsburgh &c. Railway v. Keokuk & Hamilton Bridge, it was 
stated, as the result of the previous cases in this court, that *' a con- 
tract made by a corporation, which is unlawful and void because be- 
yond the scope of its corporate powers, does not, by being carried into 
execution^ become^lawful and valid, but the proper remedy of the^garty 
aggrieved is by disaffirming the contract and suing to recover, as ^on 
a quantum meruit, the value of what the defendant has actually re- 
ceived the benefit of." 131 U. S. 371, 389, 9 Sup. Ct. 770, 776,' 33 L. 
Ed. 157. 

The view which this court has taken of the question presented by 
this branch of the case, and the only view which appears to lis con- 
sistent with legal principles, is as follows : 
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A contract of a corporati on, which is u ltra vires, in the proper sense, 
that is to s av. outside the oETect of its" creation as defined in the law 
ol Its o rganization, and therefore beyond the powers conferred upon 
it by the l egislature, is not voidable only, but wholl;^ void, and of no^ 
l egStTffe ct The objection to the contract is, not me rely that Jhe 
corporation ought not to have made it, but that It could not malce it. 
I' he contract can not be ratified by^ther party, because it could not 
h ave been authonzed Dy eit Eer. No performance on eiflier side ca n 
^ve the unlawful contract any val idity, or be tiie foundation j)fjany 
rTght of action upon it. 

Wfien a corporation is acting within the general scope of the powers 
conferred upon it by the legislature, the corporation, as well as per- 
sons contracting with it, may be estopped to deny that it has complied 
with the legal formalities which are prerequisites to its existence or 
to its action, because such requisite might in fact have been complied 
with. But when the contract is beyond the powers conferred upon it 
b y exist ing laws, neither the corporation, nor the other party to tlje 
contract,^ can be estopped, by assenting to it, to show that it was oro-' 
hibited by those laws. 

THedoctrine of the common law, by which a tenant of real estate 
is estopped to deny his landlord's title, has never been considered by 
this court as applicable to leases by railroad corporations of their 
roads and franchises. It certainly has no bearing upon the question 
whether this defendant may set up that the lease sued on, which is not 
of real estate, but of personal property, and -which includes, as insep- 
arable from the other property transferred, the inalienable franchise 
of the plaintiff, is unlawful and void for want of legal capacity m the 
plaintiff to make it. 

A contract ultra vires being unlawful and void, not because it is in 
its elf inmioral. but be cause the corp oration, by the law of its creation, 
i s incapable of making it ^ th e courts, while refusing to maintain any 
a ction upon the ujilawfuj contractTTiave always striven to do justice 
between the parties, so far as could be done consistently with adher- 
ence to law, by permitting property or money, parted with on the faith 
of the unlawful contract, to be recovered back, or compensation to be 
m iide fur IT 

In such case, how ever, the action is not maintained iipon the unlaw- 
f ul contract nor according to its terms; but on an , implied .contract 
o f the defen dant to return, or. failing to do that, to make cpmp^ri^a- 
t ion for, property or ^mon£y...which it has. .U9 . right, to^ retain. To 
maintain such an action is not to affirm, but to disaffirm, the unlaw- 
ful contract. 

The ground and the limits of the rule concerning the remedy, in 
the case of a contract ultra vires, which has been partly performed, 
and under which property has passed, can hardly be summed up bet- 
ter than they were by Mr. Justice Miller in a passage already quoted. 
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where he said that the rule "stands upon the broad ground that the con- 
tract itself is void, and that nothing which has been done under it^ 
nor the action of the court, can infuse any vitality into it;" and that 
"where the parties have so far acted under such a contract that they 
cannot be restored to their original condition, the court inquires if 
relief can be given independently of the contract, or whether it will 
refuse to interfere as the matter stands." Pennsylvania Railroad v. 
St. Louis &c. Railroad, 118 U. S'. 317, 6 Sup. Ct. 1106, 30 L. Ed. 83. 
W hether this p l aintiff co uld maintain any action against this defe nd- 
a nt, m the nature of a quantum meruit, or otherwise, indegenjisjj^^y 
o i the~onyract, n ee H liot be considered, because it is not p resente d 
by ^ his r ecord^ ancJ lias not been^jgued. This action, according to the 
declaratfonand the evidence, was brought and prosecuted for the sin- 
gle purpose of recovering sums which the defendant had agreed to 
pay by the unlawful contract, and which, for the reasons and upon the 
authorities above stated, the defendant is not liable for. Judgment af * 
firmed. 

MONUMENT NAT. BANK v. GLOBE WORKS. 

(Supreme Judicial Court of Massachusetts, 1869. 101 Mass. 67, 8 Am. 

Bep. 322.) 

f Hoar, J. The single question presented for our decision in tiiis 

/ cause, all others^ which arise upon the report having been wai vei3^ is, 

^ t ' whether the note of a manufacturing corporation, in the hands jg^fj^ 

• / holder in jgood faith for value, who, took it before maturitjt^ and,.>^illi- 

,^ ^* out any kn owle dge that the makers had not received the full considera- 

^\ tion, cannot be enforced against them, because it was in fact ma de as 

an accommoHatlon note. "*"* 

The argument for the defendants takes the ground that to issue_an 
accommodation note is not within the powers conferred upon the cor- 
poration ; "and that, as any persons taking it had notice that it was the 
note of the corporation, they had notice that it was of no validity_un- 
less issued for aj)urpose within the scope of the corporate powers,^jid 
were therelore bound to ascertain not only that it was executed..by 
the officer of the corporation who had the general authority to sign the 
Jnotes which they might lawfully make, but that the purpose f oi: .wMch 
it was issued was such as the charter authorized them to entertain and 
execute. 
^ / The^ourt are all pf opinion that thi^ position is not tenable, an d that 

I li the defence cannot be maintained. 

It^has long been settled in this Commonwealth that a manufacturing 
corporation has the power to make a negotiable promissory note. Nar- 
ragansett Bank v. Atlantic Silk Co., 3 Mete. 282. And it was held in 
Bird V. Daggett, 97 Mass. 494, as a just corollary to that proposition, 
that such a note in the hands of a holder in good faith for value is 



^ 



Ki\ 






I 

f 



ULTRA VIBES CONTRACTS 159 

binding upon the maker, althoug hjnade as an accommodation note. 
The question was not discussed, nor the reasons for the decision fully 
stated, in Bird v. Daggett; but it was assumed .that the doctrine an- 
nounced was clear and undoubted law. 

The doctrine of ultra vires has been carried much farther in England 
than the courts in this country have been disposed to extend it; but, 
with just limitations, the principle cannot be questioned, tlTat the limi- 
tations to the authority, powers and liability of a corporation are to be 
found in the act creating it. And it no doubt follows, as claimed by 
the learned counsel for the defendants, that when powers are conferred 
and defined by statute, every one dealing with the corporation is pre- 
sumed to know the extent of those powers. 

But when the transaction is not .ths_e25Lerci§e. Qf-ja-£2wer,IiQt COflifir- 
r ed on a corporat ion, but the abuse of a^gfineral power in a. particular 
i nstance, the abuseTio t'Feing known^to .ih^ Other. contracting; j2.a.rtXi. Jhjp 
doctrine of ultra vir es does not apply. As was said by Selden, J., in 
itisseli V. Michigan Southern & Northern Indiana Railroad Co., 22 N. 
Y. 289, 290: *'There are no doubt cases in which a corporation would 
be estopped from setting up this defense, although its contract might 
have been really unauthorized. It would n ot be av ailable in a^ sui t 
b rought by a bona fide indo rsee of a negotiable promissory;^ njQtfi»4JrQ- 
vided the corporation was authorized to give notes for any purpose; 
an d the reason is, that the cprporation byj^iving; the note^ has virtually 
r eprese nted that' lt was given for some. legitimate purpose, and the in- 
dorsee could not be presume J* to Icnow the contrary. The note, how- 
ever, if given by a corporation absolutely prohibited by its charter from 
giving notes at all, would be voidable not only in the hands of the origi- 
nal payee, but in those of any subsequent holder ; 'because all persons 
dealing with a corporation are bound to take notice of the extent of 
its chartered powers. The same principle is applicable to contracts 
not negotiable. When the want of power is apparent upon comparing 
the act done with the terms of the charter, the party dealing with the 
corporation is presumed to have knowledge of the defect, and the de- 
fence of ultra vires is available against him. But such a defence would 
not be per mittedjq prevail against a party wGo^anriot be presumed to 
have had any knowledge of the want of authority to make the contract. 
Hence, if th e question of power depends not merely upon the law un- 
der which th e corporation acts, but ^upon the existence of certain ex- 
t rinsic j acts, resting peculiarly within the knowledge of the corporate 
officers, then the^ corporation would be estopped from denying that 
whichLJ bv assuming t o make the contract, it had virtually affirmed.*' 

This doctrine seems to us sound and reasonable; and in conformity 
with it, it was held in Farmers' & Mechanics' Bank v. Empire Stone 
Dressing Co., 5 Bosw. (N. Y.) 275, that an accommodation acceptance 
by an officer of a manufacturing corporation, on behalf of the com- 
pany, was not binding, unless the consideration had been advanced up- 
on the faith of the acceptance ; but that if the consideration was paid 
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in good faith after the acceptance, and upon the credit of it, it could 
be enforced. 

So it was said by X^ord St. Leonards that he felt a disposition "to 
restrain the doctrine of ultra vires to clear cases of excess of power, 
with the knowledge of the other party, express or implied from the 
nature of the corporation, and of the contract entered into." Eastern 
Counties Railway Co. v. Hawkes, 5 H. L. Cas. 331, 373. 

The cases on which the defendants rely are cases against municipal 
corporations, in respect to which the rule is much more rigid, or for the 
most part those in which the other contracting party hacl notice upon 
the face of the transaction of the want of corporate power. 

There can be no doubt that it is very often true that a corporation 
may be responsible for the unauthorized, and even for the unlawful 
acts of its agents, apparently clothed with its authority. No corpora- 
tion is empowered by its charter to commit an assault and battery ; yet 
it has frequently been held accountable, in this Commonwealth, for 
one committed by its servants. Bills of a bank issued without consid- 
eration, even stolen, are good in the hands of an innocent holder for 
value. 

Many other illustrations might be given, but enough has been said to 
show tiie principle on which our decisicm rests. Judgment for the 

^ BLACKWOOD v. LANSING CHAMBER OF COMMERCE. 

(Supreme Court of MlcUgan, 1914. 178 Mich. 321, 144 N. W. 823.) 

Error to Circuit Court, Ingham County ; Charles B. CoUingwood, 
Judge. 

Action by ^Samuel E. Blackwood against the Lansing Chamber_pf 
Commerce, Judgment for defendant, and plaintiff brings error. Re- 
versed, and new trial ordered. 

Bird, J. The,2lgLJ"tiff, who w as a vendor of talent for lo cal Cha u- 
tau^uas, e ntered into a written ag reement with defendant in Novem - 

^.5£;ji.?^jJ^-2-ii^4 -?^ ^ Lansing in the summero f 1910, 

and to Jurnish the speakers and entertainers therefor. The contract 
was as follows: ** This cont ract. entered into .the 18th dciy .of ..lioYcm- 
ber, 1909, by and between S. E. Blackwood, representing the Redpa th - 
Sla^ton Company of Chicago, party of the first part, and the.Laasing 
Business Men's Association, of tlie second part, witnesseth : That said 
party of the first part, for and in consideration of the sale of five hun- 
dred (500) season tickets, at two dollars each, by said paj:tX~Ql-.tJi^ 
second part,^rees to stand liable for the payment of all nece^ar]^ ex- 
penses, and pay any deficit for the successful carrying on of a Chau- 
tauqua, to be held in Lansing, in the summer of 1910, the datesjind 
program for said Chautauqua to be mutually agreed pon. Said party 
of Uie second" part to proceed with due diligence to sell the five hun- 
dred (500) tickets on or before April 1, 1910. After which date said 



I 






v\ 


\ 






\ 


ti 


\ 






\^ 




\ 


> 



' • ••-• ... ..-• NT 



ULTRA VIRES CONTRACTS 161 

party of the first part is to undertake to sell additional season tickets. 
I t is further understood and agreed by t he parties hereunto Jthat llie 
net profits accruing m this enterprise are to be (Iivicled between them. 
It is further understood that the total expense of this enterprise is not 
to exceed the sum of twenty-two hundred dollars ($2,200.00)." Fol- 
lowing the making of this contract, the plaintiff met with a committee 
appointed by defendant, and arranged for the dates of holding the 
Chautauqua, and also agreed upon the speakers and entertainers to be 
secured by plaintiff. 

I t is the claim of plaintiff that he^carried out his part of the contract, 
but that tlie defefKEhtT aiTej to cTut}^ out jts^p^^ in that it failed to 
sell the 500 tickets at $2 each^^vliich the contract stipulated it should 
sell, and by reason o f su ch failure the Chautauqua was a failure finan- 
c ially, and in conse quence thereof he was greatly damaged. To re- 
cover this loss, he brought this suit against the defendant, and filed a 
declaration counting upon the breach of the contract, with the common 
counts added. The defendant pleaded the general issue, and gave no- 
tice that, if the defendant ever became obligated as claimed by plaintiff, 
it compromised and settled for its delinquency by moving plaintiff's 
tent, in which the Chautauqua was being held, from East Lansing to 
the West Side Park, after the Chautauqua was under way. The case 
was tried along the lines r aised by the jpleadings, and, Avhen the proofs 
were closed, the defendant raised the question, and asked for a direct- n 
ed verdict, on the grou nd thaj'jDiLj:QQtI8tgJt,wa& one which the defend- /'y ^ 
ant corporatio n Jiad nQ_aiifeority.to. nifilc^ and was therefore ultra ^ 

vires. The trial court too k this view of the contract, and accordingly a z 
directed a verdict as requested. Whetlier t he action of the trial court ) , ^^^ y 
w as right m so d oing is the principal question before us for solution./ / * •'^ * 

1. The plaintiffTaises the question that the trial court was in error 
in allowing the defense of ultra vires to be made over his objection that 
it was not raised by the pleadings. It has been several times held by 
this court that the defense of ultra vires is a special defense, and is not 
available under the ge neral issue, but must be specially pleaded. Cir- 
cuit Court Kule 7 ; Citizens' Savings Bank v. Globe Brass Works, 155 
Mich. 3, 118 N. W. 507; City of Niles v. Railway, 154 Mich. 378, 117 
N. W. 937; Wachsmuth v. Bank, 96 Mich. 426, 56 N. W. 9, 21 L. R. 
A. 278. 

Under the practice as established by the rule and these authorities, \ ^-t> 
we thi nk the objectio n was well taken, and that that defense was'nbt \-J^' " 
O pen to the defendant u nder the pleadings as they were framed. 

2. Defendant was incorporated under section 6892 et seq. of Com- 
piled Laws of 1897. It adopted a constitution, in which was set out 
the object of the corporation. It is defendant's cliaim that, under the 
s tatute and its consti tution, it had no authority to make a^ contract for 
such a pti ^ppgp TKp^Hnffnr'f appears to have been made in good faith 
by b oth parties, and it f urther appears to have been carried out by 

WOBMSEK CaS.C0BP. — 11 
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plaintiff . There was nothing c riminal, immoral^ nor against public 

ji>^^iry in pynmn|i^£ a r.V)aiitaiif|^ii.q whicfi WOUld contribute tO thein- 

\ , - j» tellectual and moral welfare of the people. For defendant to refuse 
'( fi- "^ ' to discharge its obligations growing out of the contract, wnen*"plam- 
t iff had in goo d faith discharged his, would work an injustice. Under 
such a state of facts, if it be true, as defendant contends, that the con- 
tract is such a one as it had no power to make, it ought to be and is es- 
topped from raising the defense of ultra vires. The doctrine applicabl e 
tojike situation^ has .bieen stated as follows :_ "Except in cases wher e 
the rights of the public are involved, the plea of ultra vires^jvhetjier 
interposed for or against a corporation^ will not be allowe d to preva il 
when it will qgt .advance justice, but will .accomplish a l egal wrong . 
T he ^reat mass of jud icial authoritj^ seems to be to the effect tha t, 
wh ere a privat e co rporat ion has entered into a contract in excess ofTts 
' / granted powers^ and has received the fruits or benefits of the contract, 
' and an action" is brought against it to enforce the obligation onTt s par t, 
it is estopped from setting up the defense that it had no powe r to n^ak e 
it." 10 Cyc. 1156; Day v. Buggy Co., 57 Mich. 151, 23 N. W. 628, 
58 Am. Rep. 352 ; Carson City Sav. Bank v. Elevator Co., 90 Mich. 
. 550, 51 N. W. 641, 30 Am. St. Rep. 454; Dewey v. Railway, 91 Mich. 
351, 51 N. W. 1063; Butterworth & Lowe v. Kritzer Milling Co., 115 
Mich. 1, 72 N. W. 990; Rehberg v. Tontine Surety Co., 131 Mich. 135, 
91 N. W. 132; Timm v. Grand Rapids Brewing Co., 160 Mich. 371, 
125 N. W, 357, 27 L. R. A. (N. S.) 186. 

We think^the trial court was in error in directing a verdki^r Jjie 
defendant on the ground stated. The questions of fact which the tes- 
timony raise?! should have been submitted to the jury. The j udgment 
will be reversed, and a new trial ordered. " 
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^'^' \*'ci( (, % ^\ t BATH GASLIGHT CO. v. CLAFFY. 

\ ,. ■ (Court of Appeals of New York, 1896. 151 N. Y. 24, 46 N. E. 380, 36 L. B. A. 

\ 664.) 

Appeal from supreme court, general term, Second department. 

Action l^the Bath Gaslight Company against John ClsflEyi implead - 
ed witH'jEhe Trnited_Gas, Fuel & Light Company and John T. Jlow - 
land, to recover against defendant Claffy as one of the sureties on the 
bond given by defendant company to plaintiff to secure the perform- 
ance of a lease made by plaintiff to defendant company of all its j)rqp- 
erty and franchises for a term of 25 years. From a judgment of the 
general term (74 Hun, 638, 26 N. Y. Supp. 287) affirming a judgme nt 
in^ favor of plaintiff entered on a decisioaby the court, a juixiriaLhav- 
ing been jvaived, _defendant Claffy appeals* . AfflrmH 

. Andrews7 CT J." A brief statement of the material facts will pre- 
sent the important question arising upon this appeal. The plaintiff 

IB Portions of the opinion are omitted ; the dissenting opinion is omitted. 
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is a Maine corporation, cr eated under a special law of tha t sta te pas s- 
e d in 18537 for the purpose of supplying g as for t he lighting of the 
s treets and buildings in the city of Bath . TheJLJnited Gas, Fuel & 
Li ght Company is also a Maine corporation, organizeTin 1888, unde r 
a general law, by th^ execution and filing of a certifica te7 'wHich_^ i n pur - 
suance oi the law of Alaine, was first submitted to and approved by 
the attorney general, who certified that it was conformable to tlie con- 
stiTution and laws of that state. The certificate, among other things, 
ed that the cor poration was organized to^ '^manufacture^ lease, 
purchase, and otherwise acquire, deaf in, manage, use^ and sell any an^ 
a ll machinery, hxtu j^s^jtppurtQiianceSjjappliances, and plants fox, using- 
a nd furnishi ng^ ^ighit, heat, and power, and for any and all fiurpos^s.fpr 
which gas is n ow useH.^ The plaintiff, under it§ qharter, established 
a plant, and at "the time of the execution of the lease now to be men- 
t ioned was engaged in s upply ing the streets and buildings in Bath with 
gas for lighting and olTier p urposes.^ "Qn t&! JQth da y of Nov ember. 
1888, i t execut ed to th e United Gas, Fuel_& I^ight Company, a lease of 
^^j_P''QE?J!^ ^"^ franchises for the term of^ 25 years from November 
1, 1888, at an annual rent of $2,500, which the lessee covenanted^Q ^iay 
in semia nnual paymen ts on the 1st day of May and the 1st day of Np- 
ve mber in each ye ar, and also the taxes assessed during the term. Pro - 
vision was made for the payment by the lessor to the lessee, at the ex- 
piration of the term, of the value of any improvements or extensions 
made bv the l essee: and it was also provided that the lessee should s ^.* a 
give to the lessor a satis factory bond for the faithful performance by xA^*"'^ 
t he lessee of its coye nantsln "the lease. 

In pursuance of th e provTsfon last mentioned, the United Gas, Fuel 
& Light Company"^ T he same day executed a bond with the defend- 
a nts John Claf f}/^ and Joftn T. Rowland as sureties, conditioned for the 
faith ful pe rformance^y the company of the covenants in its behalf 
contained in the lease, which bond was delivered to and accepted by 
t he plaintiff ! The sureties were interested in the United Gas, Fuel & 

ight 
director. 



Company as stock holders, andClaffy (the appellant) was also a 

2r. The lessee imm eJjrately, upon the execution of the lease, en- 

tered into posse ssion of the demised property, and paid the rent up to 
t he 1st day of NovemBerj .1889, but defaulted in the semiannual pay- 
ment due May f, 1890, and qn the 2d day of August, 18S)0 (the rent re- 
nJ aming unpaid) , t he plaintiff re-entered, and took possession of the 
de mised property under a provTsion of the l^ase which authorized the 
l essor to enter and expef the" lessee on failing to pay rent. The entry 
a lso was, as may be Inte rred, with the consent, and, indeed, at the sug- 
g estion, of the office rs of the lessee. 

This action was br ouglit on the bond against the lessee and the sure- 
ti es to recove r as damag'es the" rent which fell due May 1, 1890,' and 
t he proportionate re nt from that date up to August 2, 1890, and taxes 
which fiad been ass essed against the property during its occupation by 
the lessee, which itliad failed to pay. T he defenda nt Claffy alone ap- 
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PBSLi* SPAAdssxdsdJhSkJ^^Qi^' His sole defense to the general claim 
i s that the le ase was ultra vires, illegal, and void, because (a s isjconce d- 
ed) it was made without legislative sanction. If the court is compelled 
to accede to thrs contention by force of controlling authority, or from 
considerations of public policy which overbear in the particular case 
the rules of ordinary justice, it will be our duty so to declare, and to 
say that, although the United Gas, Fuel & Light Company received 
and enjoyed the undisturbed possession of the demised property under 
the lease until the re-entry, and accepted and appropriated the benefit 
of the contract, nevertheless, when called upon to pay the rent which 
accrued during its occupation, it may defend itself on the ground that 
the plaintiff, in making the lease, exceeded its power, and escape the 
performance of its obligation ; and, further, that the defendant Claffy 
may, for a like reason, avoid his guaranty. 

The modem doctrine, as stated by Chancellor Kent, is to consider 
corporations as having such powers as are specifically granted by the 
act of incorporation, or as are necessary for the purpose of carrying 
into effect the powers expressly granted, and as not having any others. 
2 Kent, Comm. 299. This doctrine is embodied in the Revised Statutes 
of New York, and the section relating to the subject is regarded as 
simply declaratory of the antecedent law. 1 Rev. St. 600, § 3. It has 
been frequently stated that the validity of contracts of corporations is 
to be determined by comparing the contract made with the charter, 
and if, upon such comparison, it appears that the contract was neither 
expressly authorized nor a necessary or reasonable incident to the ex- 
ercise of the powers specifically granted, the contract is ultra vires. 
It seems that by the ancient common law a corporation could bind itself 
by a contract under its corporate seal, although the contract was not 
within the powers specified in the charter, and even although it con- 
tained negative words. 

This was, in substance, stated by Blackburn, J., in the case of Riche 
V. Iron Co., L. R- 9 Exch, 262, citing as authority Sutton's Hospital 
Case, 10 Coke, 1. He said: "If there are conditions contained in the 
charter that the corporation shall not do particular things, and those 
things are nevertheless done, it gives ground for a proceeding by sci. 
fa. in the name of the crown to repeal the letters patent creating the 
corporation. But, if the crown take no such steps, it does not, as I 
conceive, lie in the mouth either of the corporation or of the person 
who has contracted with it to say that the contract into which they have 
entered was void as beyond the capacity of the corporation." The case 
came before the house of lords on appeal from the decision of the 
exchequer chamber in favor of the plaintiff, and its judgment is report- 
ed in L. R. 7 H. L. 653. The action was to enforce a contract entered 
into by the defendant, a corporation incorporated under the com- 
panies act of 1862. The judgment of the exchequer chamber was re- 
versed on the ground that the contract sued upon was expressly pro- 
hibited by the act under which the defendant was incorporated, and 
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was, therefore, void. The house of lords applied the general doctrine 
that an act done in contravention of an express statute is utterly void. 

The mo dern a nd reasonable doctrine that contracts into which.£Pr- 
p orations may law fu lly enter are such only as are expressly or jmgji^- 
l y authorized by t heir charters^ is nevertheless frequently di$rQ2«u:dpd 
i n practice; and w hen this is done, and a corporation enters into a qox^- 
t ract beyond its charterecT pow ers, the^question .arises which Ji^js. b^sn 
the subject ot debate, and of Inuch contrariety of opinion, how shall 
such a contract be treated by the cou rts^ and whether the contract can 
create any rights as between the parties which the courts will enforce. 
There are some propositions pertaining to the general subject which are 
beyond dispute. One is that a contract by a corporation to do an im- 
moral thing, or for any immoral purpose, or, to use a convenient ex- 
pression, a contract malum in se, is void, and gives no right of action. 
The doctrine, however, is not peculiar to contracts of corporations. 
It has its root in the universal principle that persons shall not stipu- 
late for iniquity. 

Another principle of general recognition is that a corporation can- 
not enter into or bind itself by a contract which is expressly prohibited 
by its charter or by statute ; and in the application of this principle it 
is immaterial that the contract, except for the prohibition, would be 
lawful. No one is permitted to justify an act which the legislature, 
within its constitutional power, has declared shall not be performed. 
The series of cases in this §tate known as the "Utica Insurance Cases" 
aiford an apt illustration. It was held that the restraining acts which 
prohibited the exercise of banking powers, including the discount of 
paper, by other than banking corporations, rendered void securities 
taken on such discount by corporations not possessing banking pow-' 
ers ; and this, although the object of the restraining laws seems to have 
been the protection of the chartered banks in the monopoly of banking. 
But in not infrequ ent instances corporations entcx' into, uoauthorized 
c ontracts which are n efjp}eY"ma1a m se nor mala prohibita^ or when.lbe 
only p^ohihiHon nr restriction is^mplied from the j[rant of specified 
powers. It is this class of cases which open the field of controversy. 
Is such a contract performed by one party, but not performed by the 
other, void as between them to all intents and purposes, so that no 
recovery can be had under it against the party who has received the 
consideration for his promise, but neglects or refuses to perform it, 
or is it so tainted with illegality that the courts must refuse to recognize 
it under any circumstances or enforce its obligation, whether as to 
past or future transactions? / 

There are certain English cases which are relied upon by those who 
maintain the strict view that contracts of corporations ultra vires are 
under no circumstances enforceable in the courts. The principal of 
these cases are East Anglian Rys. Co. v. Eastern Counties Ry. Co., 
11 C. B. 775, MacGregor v. Railway Co., 18 Q. B. 618, and Iron Co. v. 
Riche, L. R. 7 H. L. 653. * * ♦ 
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Without questioning these cases, it is quite apparent that they stand 
in justice upon a very diflFerent basis from the action in this case, 
which is brought by the corporation to enforce a contract, the enforce- 
ment of which will indemnify the plaintiff and its stockholders for the 
deprivation of the use of the property of the corporation, during its 
possession by the defendants, under the unauthorized lease. The su- 
preme court of the United States seems to be committed to a construc- 
tion of the doctrine of ultra vires which would sustain the defense in 
the case now before us. Several cases have arisen in that court upon 
leases of railroads made without legislative sanction, in which it has 
been held that such leases are void as between the parties, and that no 
action can be maintained theregg^^to recover the rent reserved, even 
during the occupation by the lessee under the lease. In Thomas v. 
Railroad Ca, 101 U. S. 71, 25 L. Ed. 950, the defendant had leased 
to the plaintiffs a railroad for a term of yea,rs, reserving an option to 
terminate the lease at any time during the term, and the defendant, in 
case such option should be exercised, covenanted to submit to arbitra- 
tion the ascertainment of the loss and damage to the plaintiffs by rea- 
son of such termination of the lease, and to abide by the award. The 
defendant exercised the option, and terminated the lease, and resumed 
possession of the road, and an action was brought for a breach of the 
contract in respect to arbitration. The trial court determined the case 
against the plaintiffs on the ground that the contract sued upon was, 
in substance, a lease of the property and franchises of the defend- 
ant, which, having been executed without legislative authority, was 
illegal and void; and the supreme court affirmed the judgment 

The action, it will be observed, was, in substance, an action to re- 
cover the value of the unexpired term of which the plaintiffs had been 
deprived by the action of the defendant, and the covenant sued upon 
was wholly executory. But in the subsequent cases of Pennsylvania 
R. Co. V. St. Louis, A. & T. H. R. Co., 118 U. S. 290, 6 Sup. Ct. 1094, 
30 L. Ed. 83 ; Oregon Ry. & Nav. Co. v. Oregonian Ry. Co., 130 U. 
S. 1, 9 Sup. Ct. 409, 32 L. Ed. 837; and St. Louis, V. & T. H. R. Co. 
v. Terre Haute & L R. Co., 145 U. S. 393, 12 Sup. Ct. 953, 36 L. Ed. 
748 — which were actions by lessors against lessees to recover rent ac- 
crued under leases of railroads during the occupation by the lessees, 
it was broadly held that, as the leases were made without legislative 
sanction, they were void, and that no action could be maintained there- 
on to recover the past-due rent, although the lessees were and still 
remained in undisturbed possession of the demised property. Mr. Jus- 
tice Miller, in the case in 118 U. S. and 6 Sup. Ct., expressed a doubt 
whether there could be a recovery on a quantum meruit. We concur 
with the opinion expressed by two of the learned justices of the court 
who dissented from the judgment in the case last cited, that the deci- 
sion carried the doctrine of ultra vires to an unjust extent, and the rank 
injustice which, as it seems to us, these cases sanction, justifies the 
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observation of Lord St. Leonards in the case of Eastern Counties Ry. 
V. Hawkes, 5 H, L. Cas. 347, 370, that "the safety of men in their 
daily contracts requires that the doctrine of ultra vires should be con- 
fined within narrow limits." 

We concede that a railroad or other corporation invested with pow- 
ers in the exercise of which the public have an interest, and empow- 
ered by reason of their quasi public character to do acts and exercise 
privileges peculiar and exceptional to enable them to discharge their 
public duties, cannot, as against the public, abdicate their functions, or 
absolve themselves from the performance of such duties through an 
unauthorized transfer of their property and franchises to another 
body or corporation. We have so held in the case of Abbott v. Rail- 
road Co., 80 N. Y. 27, 36 Am. Rep. 572, where it was decided that a 
railroad corporation which, without legal sanction, had leased its road, 
was not thereby exempted from liability as carrier to a passenger in- 
jured by negligence during the operation of the road under the lease. 

There are obvious reasons *of propriety and public policy, the pre- 
vention of monopolies, among others, aside from the mere question 
of capacity under their charters, which enforce the now well-settled 
doctrine that leases by such quasi public corporations, to be valid and 
effectual, must be authorized by statute. But where, as in the present 
case such an unauthorized lease has been made, and tHe lessee has re- 
ceivea and enjoyed the po ssession of the property un der the lease, 
i s there any public policy which req uires that the l essee should be j)er- 
mitted to escape the obligation impo sed by the contract to pay thq rent 
r eserved during the enjoyment of the proper ty ? It is doubtless true, 
as has been suggested, that the corporation in such cases cannot, with- 
out the consent of the state, change its obligations to the state or the 
'public, and discharge itself from its public duties. But the law affords 
ample public remedy for the usurpation by corporations of unauthor- 
ized powers, through proceedings by injunction or for the forfeiture 
of their charters. If a lease by a corporation, made in excess of its 
powers, and without legislative sanction, is illegal in the ordinary and 
proper sense of the term, it may be properly conceded that no action 
could be maintained upon it. The lessee, when sued for the rent, could 
set up the illegality of the contract, and the defense would prevail, 
however inequitable the defense might be. 

But the term *jl legal," which is frequently used to desc^be^ con- 
tr act made b y a corporaSon in excess of its corporate powers, in most 
cases means simply t hat the contract is unauthorized, or one which the 
c orporation had noTegaJ capa city to mak e. Such a contract may be il- 
legal in the true and proper sense, but it may also be one involving no 
moral turpitude, and offending against no express statute. The in- 
exact and misleading use of the word "illegal," as applied to contracts 
of corporations ultra vires only, has been frequently alluded to. Com- 
stock, C. J., Bissell v. Railroad Cos., 22 N. Y. 268 ; Archibald, J., Riche 
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V. Iron Co., L. ,R. 9 Exch. 293 ; Lord Cairns, same case on appeal, L. 
R. 7 H. L. 672. 

T he leas e now in question was not in anj true sense of the wo rd ill e- 
g^L, It wa s undoubte dly void as against the state. T he parties to th e 
l ease a ssumed it to Se valid. It was contemplated, as the provisions o f 
the te ase s hoWjTtHat the lessee would continue and extend the business 
before car ried on by the plaintiff, and it is not suggested that it_did 
not, during its^occu£atTohV c(ischai*ge all the obligations to th e publi c 
which reste^^upon the plaintiff. The state has not intervened, and the 
possession of the property has now been restorea to its o riginal pr o- 
' prietors . The contrac t has been te rminat ed as t o the fut ure, and a ll 
that remains undone is the payment by the lessee of the unpaid rent . 
We Jhink the demands of public ppliqy. are fully satisfied bj.,hojding 
that, as to the public, the lease was void, but that, as between the par- 
ties, so long as 'tlie occupation under . the lease continued^ Hie lessee 
was bound to pay the rent, and that^its recpyery may be enforced by 
action on the covenant . Fublic policy is promoted by the discourage- 
ment of fraud and the maintenance of the obligation of contracts ; and 
to permit a lessee of a corporation to escape the payme nt of rent by 
pleading^^th^ liJ,ceip&cUy of the corporation to njake the lease, although 
I k^ he has had the undisturbed, .enjoyment of the property, wbul3 bejwe 
"^ tfimTT, most inequitable and unjust. 

'Tt has been suggested, to avoid the apparent injustice which would 
result from holding that there could be no recovery on the contract 
for past-due rent, that there might be a remedy on an implied contract 
to pay the value of the use of the property. But, if the express con- 
tract was illegal in a proper sense, and the parties to the lease were 
guilty of a public wrong, so as to preclude a court of equity to enter- 
tain jurisdiction on the application of a lessor to be relieved from the 
lease, and to be restored to the possession of the leased property, as 
was held in the case of St. Louis, V. & T. H. R. Co. v. Terre Haute ' 
& I. R. Co., 145 U. S. 393, 12 Sup. Ct. 953, 36 L. Ed. 748, then surely it 
would be a mere evasion, and would be inconsistent with legal prin- 
ciples, for the court to imply a contract from the occupation under the 
illegal lease to relieve the wrongdoer from the dilemma into which he 
had voltmtarily placed himself. We think th e rule^whJQh sh ould be 
applied is that the lessee is boimd by the-jcontr^tct so Ipng as he remains 

It is unnecessary now to determine whether a lessee under an ultra 
vires lease may relieve himself from liability in the future by aban- 
doning the possession and restoring, or offering to restore, it to the 
lessor. 

The courts in this state, from an early day, commencing as far back 
as the Utica Insurance Cases, have sought to regulate and restrict 
the defense of ultra vires so as to make it consistent with the obliga- 
tions of justice. Insurance Co. v. Scott, 19 Johns. 1 ; Curtis v. Leavitt, 
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15 N. Y. 9; Bissell v. Railroad Cos., 22 N. Y. 260, opinion of Corn- 
stock, C. J. ; Parish v.*Wheeler, Id. 495 ; Arms Co. v. Barlow, 63 N. 
Y. 62, 20 Am. Rep. 504; Pratt v. Short, 79 N. Y. 437,^5 Am. Rep. 
531; Woodruff v. Railway Co., 93 N. Y. 609; Starin v. Edson, 112 
N. Y. 206, 19 N. E.*670. The case of Woodruff v. Railway Co., supra, 
is very much in point in the present controversy. It was there held 
t hat the lessee of a railroad c ould not resist the payment^of jent which 
accrued during: its occupation unHer the lease on IHe ground "that the 
lessors title was derived under an ultra vires transaction. Our con- 
elusion, therefore, is that the main question was properly decided 
against the defendant. I t is said, h owever, that the contract was a 
Maine contract, and that 6y the law of that state the lease w as illega l 
a nd void, a nd no action could be maintained upon it. It is a sufficient 
answer to this claim that th e law of Maine on the subject does not 
appear by tne record, an d that it is the duty of this court, therefore^ 
to determine tJbc c^^f\ ^cchrA^ria' tn the law of New York as estab- 
lis hed, orTin the absence of con trolling authority, as justice having^ re- 
gard to ail interests may seem to the court to" r equir e. 

The question as to the liabiuty of the defendant for the taxes as- 
sessed in 1890 was, we think, correctly adjudged. Finding no error in 
the record, the judgment should be jjfirmed. 

Vann, J., dissented. 



APPLETON v. CITIZENS' CENT. NAT. BANK. 

(Court of Appeals of New York, 1906. 190 N. Y. 417, 83 N. B. 470, 32 L. B. A. 

[N. S.] 543.) 

Appeal from Supreme Court, Appellate Division, First Depart- 
ment. 

Action by R» Ross Appleton, as rec eiver of the Cooper Exchange 
Bank, against the Citizens' Central National Bank of New York. Ap- 
by plaintiff from a judgment affirming an order sustaining a de- 
murrer to the complaint (119 App. Div. 889, 105 N. Y. Supp. 1105). 
Reversed. Judgment rendered on the demurrer, with leave to the 
defendant to withdraw the demurrer and serve an answer on payment 
of costs. 

CuLLEN, C. J. This action is brought bx the plaintiff as receiver 
of a dissolved bank ag amst the defendant, who is the successor of 
tiie Central Natio nal Bank of the .city of New York. The complainf, 
which thus far has been held not to state a good cause of action, 
alleges : T hat on the 4th day o f January^ .l?Pi. ..^hc bank w hich th e 
plaintiff repre<s^nts lo aned and advanced to one Mikael ^amuels the 
s um of $12.000 on the written agreement of said Samuels to repay 
said sum on or before four months after date, with interest ; the re- 
p ayment of which sai d loan the Central National Bank guaranteed by , j 

the following instrument: "For and in consideration of $1 and cllier 
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good and valuable considerations, the Central National Ba22k.j]i^e 
C ity ot New Y ork her eby gua rantees to the Cooper ExchangeBaok 
the payment mt maturity of ^ Joan of §12,Q0Q, ©ade this jdayJa^Mikacl 
Samuels & Co. by the Cooper Excha nge Bank.". That at the time 
oL^aidJQ^lk^lOamnfls .a^a&ifldebted. .to .said Central Bank in th e 
sum of $10,000- T hat said loan wa s obtained by said Samuel s, and 
guaranteed by said Central bank, ior the purpose, and upo n the agree - 
ment, that^tKe said^entral Bank should receive out of said loan the 
sum of said $10,000 wKich JSaniiiels owed to it, which said su m sa id 
Centra l "Bank did receive from Samuels. That Samuels failed to pa y 
said loan"except1he sum of $1,000. ^ Jud gmen t is demanded for th e 
remainingfsum" of $11,000, and interest. The Appellate Division de- 
cfded the case by a divided court on the authority of a decision on 
a previous appeal. The complaint now before us is an amended' one, 
and the record does not contain the original complaint. Consequently 
we are not informed as to what difference exists between the allega- 
tions of the two pleadings. 

The plaintiff has been defeated on the theory that the e xecution of 
t he guaran ty bjTthe defendant bank was jultra yires^, and n()t^binding 
u pon i t, and upon this ground the judgments. belo\Y ar.e s ought to be 
sustained". "Hacf the guaranty been limited to the amount which the 
bank, under its agreement with Samuels, was to receive out^ of^tfie 
16ifh7we should be entirely clear that it was within the legitimate pow- 
ers of the bank under the decisions of the Supreme Court of the United 
States in People's Bank v. National Bank, 101 U. S'. 181, 25 L. Ed. 
907, and Cochran v. United States, 157 U. S. 286, 15 Sup. Ct. 628, 39 
L. Ed. 704. It was there held that a contract of guaranty of paper 
held by it was within the implied powers of a national bank, and this 
though, as in the later of the cases cited, the note was not made to 
the guaranteeing bank, but directly to the order of another bank to 
which the guaranty was made. We .thinks however^ that the defend- 
a nt's power tg iaiaraotee was limSed by the extent of ils.inteifiaLjn 
the ^ubject-majter ^f the guaranty. To allow a bank to guarant ee jh e 
/ > ' payment by one of its debtors of a larger sum in order that, the bank 
i * : ^mjght receive or retrieve a lesser sum would be to permit it to ente r 
upon very hazardous speculation, and authorize very wild and un^aie 
banking. 

The learned counsel for the appellant frankly conceded on the argu- 
ment that a recovery should be limited to the amount received by the 
defendant. It is insisted, however, that the contract of guaranty 
must be deemed either good or bad as an entirety, and cannot be up- 
held in part and rejected in part. I am not willing to concede this 
claim ; but it is unnecessary to discuss it, for its determination is not 
necessary to the decision of the case. We may assume th at the co n- 
tract was ultra vires. We may further assume that in transactions 
l^"TiatT6naI banTcs'we should adopt the law of ultra vires as it pre- 
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vails in the federal courts, and not the local law on the subject. Yet 
the defendant, in our opinion, became plainly liable for the amount 
which it recei ved u nder the ultra vires contract. The law which ob- 
tains in this state and Tm se veral other jurisdictions is that, where one 
p arty nas receiveT the f ' uJI ^fiefi t of an ultra vires contract, he can- 
not plead the invalidity of the contract to defeat an action upon it by 




t he other par^ r. Bath Gas Light Co. v. Claffy, 151 N. Y. 24, 45 N. 
E. 390, 36 L. R. A. 664. 

A contrary rule obtains in the Supreme Court of the United States. 
There it is held that the execution of an ultra vires contract by one 
party cannot confer upon it validity or authorize the other party to 
sue on its obligations (Central Transportation Company v. Pullman 
Palace Car Co., 139 U. S. 24, 11 Sup. Ct. 478, 35 L. Ed. 5,5); but at 
t he same time it is also held that a p;arty cannot retain money or prop- 
erty receiv ed by it under an ultra vires* contract when it refuses to 
p erform that contrac t (Logan County Bank v. Townsend, 139 U. S. 
67, 11 Sup. Ct 496,35 L. Ed. 107). It was there said by Judge Har- 
lan : "The bank, in this case insisting that it obtained the bonds of the 
plaintiff in violation of the act of Congress, is bound, upon being made 
whole, to return them to him. No exemption or immunity from this 
principle of right and duty is given by the national banking act. *The 
obligation to do justice,' this court said in Marsh v. Eulton County, 10 
Wall. (U. S.) 676, 684, 19 L. Ed. 1040, 'rests upon all persons, natural 
and artificial, and if a county obtains the money or property of otliers 
without authority, the law, independently of any statute, will compel 
restitution or compensation.' " 

In a great many cases the difference between the law prevailing in 
the federal courts and that in our own would lead to great difference 
in results. In this case^, however, as the plaintiff disclaims any right ,tD 
r ecover b evonJ the amount actually received by the defendant, the 
r esult is exact ly the same whether we adopt one rule or the other. 
WhateveiL th^diffcrencc of view there may be as to the effect of ultra 
vires on co rporate contracts, in no jurisdiction can a party retain what 
it _has receivecTunS er such a contract, and refuse to perform the con- 
tract. 

It is urged by the counsel for the respondent that payment by its 
debtor of the claim it held against him constituted no consideration 
for the guaranty, for the debtor was bound to perform his obligation. 
There is no force in this suggestion. The money the defendant re- 
ceived was not that of Samuels, but the plaintiff's and Samuels was 
merely the conduit through which it was paid to the defendant. It 
IS not a question of consideration between Samuels and the plaintiff, 
but of consideration between the plaintiff and the defendant. The 
p laintiff parted with its mo ney solely on the guaranty of the defenH^ 
ant Whoever heard that the loan of money to the principal was not 
sufficient consideration for the obligation of the surety? In this case 
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it was the surety who got the money. Nor is there any force in the 
suggestion that this action is not brought in disaffirmance of the 
contract for money had and received, but on the contract of guaranty. 
AlJ^the facts are set forth in the complaint, and if these fact s entit le the 
piai ntiffTo ^relieY on^iiy 'theory," lEeri the complaint states a go oci cause 
of action. 

The judgments of the Appellate Division and Special Term should 
be reversed, and j udgment r endered for plain tiff on demurr?!> with 
costs in all the courts, with leave, however, to the defendant, within 
20 days, to withdraw demurrer and serve answer upon the payment 
of such costs. 

Gray, Haight, Werner, Willard BartlETT, and Hiscock, JJ.^ 
concur. Edward T. BartlETT, J., taking no part 

Judgment accordingly. 
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ENS' CENT. NAT. BANK v. APPLETON. 

(Supreme Ck)iirt of United States, 1910. 216 U. S. 196, 30 Sup. Ct. S64^ 

54 L. Ed. 443.) 

I n error to the Supreme Court of the State of New York in and 
for the County of New Vo1rlc7 t o^ feyiewa'jugg mchT ente red pursuan t 
to the mandate of the Court of Appeals oi that state, which had re- 
versed "a judgment of the Appellate Division of the Supreme Court,. 
First Department, affirming a judgment of the Supreme Court at Spe- 
cial Term, which dismissed, on demurrer, an action to recover from 
a national bank a sum of money received by it out of the proceeds 
of a loan made by another bank to a debtor of the defendant bank, 
at its request, and upon its guaranty. Affirmed. 

See same case below, in court of appeals, 190 N. Y. 417, 83 N. E* 
470, 32 L. R. A. (N. S.) 543, in supreme court, 116 App. Div. 404^ 
101 N. Y. Supp. 1027. 

Mr. Justice Hari^an delivered the opinion of the court.** * * » 
T he court of appeals of N ew York— Cullepj^Ch. J., delive ring th e 
opmion — held and the counsel for the Cooper Exchancfe Bank con- 
ceded in that court, that no recpveix gpuld be had against tbe^,guar- 
ahte eing'Ban k in excess of the amount actually received by it out of 
the *$ 1 Z.OwJp^neij^ as above stated. 190 N. Y. 417, 83 N. E. 470,. 
32'C"R. A. J^N. S.) 543. The case being remitted to the .inferio r state 
court, judgment was therefor rendered against the defendant only for 
$1 0,UUU^ With i ntere st from January 4th, 1904, with costs in all courts. 

The plaintiff in error insists that the guaranty given by the Central 
National Bank to the Cooper Exchange Bank was beyond its power, 
was in violation of the national banking act, and, therefore, could not 



16 A portion of the opinion is omit^d. 



V 



X 



c 






f 










ULTRA VIRES CONTRACTS 173 

be made the foundation of an action against the guarantor bank. But 
t his action need not be r egarded as one on the written contract of 
i piaranty, but as based on an unpITe d contract between the Cooper Ex- 
change JKank ana tne Central National 'Bahk/whereby thelattefj, un3er 
tli e circumstances disclosed by the recordj came under a duty to ac- 
count to the former for t he $10 XKX) oif the $12,000 actually jp'aid to 
Samuels at irs request and on its guaranty. The law would be very 
impotent to do justice if it could not, under those circumstances^ and 
without violating established legal principles, compel the Central Na- 
tional Bank to recognize and discharge that duty. Samuels owed the 
Central National Bank ^10^000. a nd — with knowledge, perTiaps, hi his 
fina ncial condition — \it w as^ut forward by that ^anlc to obtain $12,000 
irom the Cooper KxchangeTS^arik", "so' that it could get $10,000 out of 

that gtlfTT, fftf Its' 6wn tise. ' /I 

The circumstances show that the latterjbank would not Jiaye^ loaned h^^j 
the money to Samuels except at 13ie request and on the guaranty of '^^^^"^ 
t he Central National Bank . All this, it may be observed, occurred un- 
der a previous agreement between the Central National Bank and Sam- 
uels, that that bank was to have $10,000 of the $12,000 in discharge 
of its claim upon him. In short, the C entral National Bank, by means 
o f the dey jyg m<^ntin^^i;1, gnf <j;i(),(XX) nf ^^ftp^ffinnpy of the Cooper Ex- 

c hange Bank for its own use, and having used it for its own benefit^ it 
now seeks to avoid^liability therefor, upon the ground that it was not 
allowedly the law of its creation to execute the guaranty in question. 
We know 6t nol uIjud^Qcase that stands in the way of relief being 
g ranted as ask ed by the*plamtiIF.""Buf there' are 'many that wHl au- 
thorize such relief. * * * 

These views are supported by many other adjudged cases. In Cen- 
tral Transp. Co. v. Pullman's Palace Car Co., 139 U. S. 24, 60, 11 
Sup. Ct. 478, 35 L. Ed. 55, 68, the court, speaking by Mr. Justice 
Gray, said : "A contract ultra vires being unlawful and void, not be- 
cause it is in itself immoral, but because the corporation, by the law 
of its creation, is incapable of making it, the courts, while refusing to 
maintain any action upon the unlawful contract, have always striven 
to do justice between the parties, so far as could be done consistently 
with adherence to law, by permitting property or money, parted with 
on the faith of the unlawful contract, to be recovered back, or com- 
pensation to be made for it. In such c a se, however, th e action is not 
m aintained upon th e unlawfun£ontracf, nor according to its "terms, 
but on an Mm2liedrconl:rict of the defendant to return, or, failing to 
d o that, to make compens atiorffof^ property or money which it has no 
r ipht to retam . T o.mamtam s uch_an_ag.tion i.§. noiJcLaffirm*-kut tg dis- 
a ffirm. the unlawful con tract." So, in Pullman's Car Co. v. Central 
Transp. Co., 171 U. S. l38,'l51, 43 L. Ed. 108, 114, 18 Sup. Ct. 808, 
the court, speaking by Mr, Justice Peckham, said: "The right to a 
recovery of the property transferred under an illegal contract is found- 
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ed Upon the implied promise to return or to make compensation for 
it." Other cases are cited in the margin.f 

We need not go farther. It is entirely clear that the ju dgment 
against the defendant bank — which came into the possession of the 
prqpertj^^and was subjecl'^tb the liabilities, of the Centr alJ^atipn^ l 
S ank — was consistent w ith sound legal principles and was intrinsica lly 
right,_even if the guaranty in question was beyond the po wer of th e 
guaranteeing bank, under the national banking statutes. Whatever 
may be said as ' to*^"the valfdity of the written guaranty, now alleged 
to be illegal, the judgment can be su^orteid .as^based wholly on Jhe 
implied contract, which made it the duty of the Central Nati^onaTSank, 
\ under tKe"^' facts' disclosed, to account to the Cooper Exchange Banlc 

, . S» for the money obtained from the latter in execution of the a greemen t 

i '"'*- made by the former with the borrower. 

The judgment must be affirmed. It is so ordered* 
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vy.- A ' KHARAS V. BARRON C. COLLIER, Inc. 

(Supreme Conrt of New York, Appellate Division, First Department, 1916. 

171 App. Div. 388. 157 N. Y. Supp. 410.) 

Appeal from Trial Term, New York County. 

Action by Theodore Kha ras against Barron C. Collier. Incorporated . 
From a_^ud gment d ismissing^ the complaint on plaintiff's opening, he 
appeals. Reversed, and new trial ordered. 

RACg^J."' "T fii<; ] g ^n actinn to recover damages for slander. The 
words spoken of plaintiff were undoubtedly actionable per se. The 
l earned justice at Trial Term dismissed the complaint, on the ground 
that an action for slander could not be maintained against a corpora- 
tion^ upon the authority of Eichner v. Bowery Bank, 24 App.TJiv. 
63, 48 H. Y. Supp. 978, a decision of this department. That action 
was brought to recover damages for the nonpayment of a check and 
for slander in stating, when the payment was refused, that the check 
was no good. The court said (Williams, J., writing) : "So far as the 

t Merchants' Nat Bank v. State Nat Bank, 10 WaU. 604, 644, 19 L. Ed. 1008, 
1018 ; United States v. State Nat Bank. 96 U. S. 30, 36, 24 L. Ed. 647, 648 ; 
Louisiana v. Wood, 102 U. S. 2W, 26 L. Ed. 153 ; Parkersburg v. Brown, 106 
U. S. 487, 503, 27 L. Ed. 238, 245, 1 Sup. Ct 442 ; Logan County Nat Bank v. 
Townsend, 139 U. S. 67, 74, 78, 35 L. Ed. 107. 110, 112, 11 Sup. Ct 496; 
Ditty V. Dominion Nat Bank, 22 C, C. A. 376, 43 U. S. App. 613, 615, 75 Fed. 
769 ; Atlantic Cotton MiUs v. Indian Orchard Mills, 147 Mass. 268. 9 Am. St 
Rep. 698, 17 N. E. 496 ; Perkins v. Boothby, 71 Me. 9i, 97 ; Bank of Lakin r. 
National Bank, 57 Kan. 183, 45 Pac. 587. 

IT For discussion of principles, see Clark on Corp. (3d Ed.) S 69. 
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action may be regarded as one to recover damages for slander of 
the plaintiff in his occupation of merchant or trader, it cannot be main- 
tained against the defendant as a corporation. The theory of the 
plaintiff is that the defendant not only refused to pay the check, but 
that it also stated in effect that the plaintiff had no funds in the bank 
subject to the payment of the check. If this may be regarded as a 
slander at all, it was not one for which the corporation itself would 
be liable. The corporation itself could not talk. The statement must 
have been made by some officer or ajgent of the corporation, and if 
there was liability for slander at all it must have been the personal 
liability of such officer or agent, and not of the corporation." 

As authority for thjs statement of the law, the court cites two text 
books. The quotation from Odger on Libel and Slander is from an 
early edition. The statement is entirely omitted from the later edi- 
tions. The citation from Townshend (section 265) is as follows : "A 
corporation can act only by or through its officers or agents, and as 
there can be no agency to slander, it follows that a corporation can- 
not be guilty of slander. It has hot capacity for committing that 
wrong. If an officer or an agent of a corporation is guilty of slander, 
he is personally liable, and no liability results to the corporation." 

It would thus appear that the decision of this court in Eichner v. 
Bowery Bank, supra, was based upon the archaic doctrine that a cor- 
poration was an artificial being, invisible, intangible, and existing only 
in the contemplation of the law. Having no physical powers, it could 
not act ; having no mind, it could not form an intent ; having no mouth, 
it could not speak ; and therefore those who acted, schemed, devised, 
or spoke for it were responsible, and not the intangible being in whose 
business they were engaged. This doctrine has long since been re- 
pudiated by the courts. In 1865 our Court of Appeals said : "Another 
important legal proposition in the case is so clear upon principle, and 
so distinctly settled by authority, that nothing but confusion can flow 
from its discussion. It will bear no more than plain enunciation. A 
corporation is liable to the same extent and under the same circum- 
s tances as"a natu ral person for the consequences of its wrongful acts, 
an d will be jicld to respond in a civil action at the suit of an injured 
party f or^ very grade and description of forcible, malicious^ or negli- 
geht tort^r wrong it commits, however foreign to its nature or be- 
yond its gran ted powers the wrongful transaction or act may be. 
* * ' ATcbrporation aggregate being an artificial body — an imagi- 
nary person of the law, so to speak — is,' from its nature, incapable of 
doing any act except through agents to whom* is given by its funda- 
mental law, or in pursuance of it, every power of action it is capable 
of possessing or exercising. Hence the r ule has been established^ and 
may now also be s tated as an indisputable principle, that a corporation 
i s responsibl e for The acts or negligence of its agents while engaged 
i njhe bu siness of the agency, to the same extent and under the same 
circumstancesThat a natural person is chargeable with the acts or 
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negligence of his agents." N. Y. & N. H. R. Co. v. Schuyler, 34 N. 
V. 30, 49, 50. 

This principle has been repeatedly recognized, and a coT^Qj^siiD^ 
held liable f or tortious acts of its servants, even where a malicipus 
and evil intent must be present as an element of the cause of action . 
A^cTtalibn of authorities is unnecessary, but a multitude of cases will 
be found where corporations have been held liable for false representa- 
tions, libels, and assault. This cou rt ha s held th at a^or£orati_onjjiay 
be ind icte d and convicted of criminal libel! t^eople v. Star Co., 135 
App. Div. 517, 120 N. Y. Supp." 498." the Court of Appeals has 
recently held that a corporation could not be guilty of manslaughter, 
but pointed out that such a result followed from the statutory defini- 
tion of homicide, and not because a corporation could not be charged 
. criminally with the unlawful purposes and motives of its agents, say- 
ing: "A corporation, generally speaking, j§ liable in civil proceeding s 
f or the c onduct of the agents through whom it conducts its business , 
solong as they act within the scope of their authority, real o r apparen t; 
anH'it is"bTit a step further in the same direction to hold that in many 
instances it may be charged criminally with the unlawful pur poses an d 
motives of such agents while so acting in its behalf." People v. 
Rochester' Ry. & t. 'CoV,' 195 N. Y. 102, 105, 88 N. E. 22, 23, 21 L. 
R. A. (N. S.) 998, 133 Am. St. Rep. 770, 16 Ann. Cas. 837. 

The qu estion whether ajcorporation could be sued for sla nder doe s 
not seem to have been presented to our courts since the ca se of Eic h- 
ner v. Bowery Bank, supra^jwas decided. It has* however, been b e- 
f ore Ihe courts of other states, and it has uniformly, so far as_I^m 
advised, been* held that the corporation was liable. Fensky v. Mary- 
land Casualty 'Co., 2(54 Mo. 154, 174 S. W. 4l6;"Comerford v. West 
End Ry. Co., 164 Mass. 13, 14, 41 N. E. 59; Empire Cream Co. 
v. De Laval Dairy Co., 75 N. J. Law, 207, 67 Atl. 711; Rivers v. 
Yazoo & M. V. R. Co., 90 Miss. 196, 43 South. 471, 9 L. R. A. (N. S.) 
931 ; Hussey v. Norfolk, etc., R. Co., 98 N. C. 34, 3 S. E. 923, 2 Am. 
St. Rep. 312; Hypes v. So. Ry. Co., 82 S. C. 317, 64 S. E. 395, 21 L. 
R. A. (N. S.) 873, 17 Ann. Cas. 620. The latest text-books state the 
rule as well settled. 5 Thomp. on Corp. (2d Ed.) § 5441 ; i Clark & 
Marshall, Priv. Corp. p. 627 et seq. ; Newell on Slander and Libel 
(3d Ed.) p. 436. The_true rule, in my opinion, is that a corporationjs 
liable for torts committed by its officers or agents when actirig with- 
in ^He actual or implied scope of their employment, or by ratification 
mayHBecome responsible for. aucb acts when committed in excess_pf 
their authority. Withjn_yie_cont^entj?i_Jhi riile a corporation may 
^0^1I^-"PJ-^l€ ip.r a slander. The case of Eichner v. Bowery Bank, 
supra, holding the contrary, should be overruled. 

The sufficiency of the allegations of the complaint was questioned 
at Trial Term, and it is urged here that the complaint is defective, in 
that it is not therein alleged that a daily authorized agent of the cor- 
poration uttered the defamatory words, nor does it allege that the 
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corporation in any manner authorized, ratified, or instigated the speak- 
ing of the slanderous words. The learned counsel for defendant over- 
looks the rule that the ultimate facts are to be pleaded, and not the 
evidence that would tend to substantiate those facts. 

Thejglai^ ntiff pr operly alleged the.wor.d&.w^re_spQken by the defend- 
ant As a corporation can only speak through some person or persons 
injts empl oy, t he le^l inference is that some such person or persons 
s poke for it. It is a matter of proof on the trial to establish that the 
person who spoke the words was acting within the scope of his em- 
ployment, or that the corporation, by ratification of the act of speak- 
ing, had adopted and made the words its own. 

The ju dgmen t will be,reygx.sedj^nd a. new trial granted, with costs 
to appellant to abide event. Order filed. All concur. 
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HOBOKEN PRINTING & PUBLISHING CO. v. KAHN. 

(Conrt of Errors and Appeals of New Jersey, 1896. 59 N. J. Law, 218, 35 
r.MT Atl. 1053, 59 Am. St. Rep. 585.) 

' J 

^ Error to supreme court. 

Action bv Gus tav Kahn af [ainst the Hoboken. Printing & Publishing 
Company . Judgment for plaintiff . Cefendant brings error. Affirmed. 

MagiE, J. The writ of error in this case brings here the record 
of a judgment obtained by Kahn, the defendant in error, against the 
Hoboken Printing & Publishing Company, the plaintiff in error, in an 
actioi^oMibel. A previ ous j udgm ent in Kahn's J^vprjivas jrey er£ed Jji 
tmscourtTon account oTlhe exclusion of evidence which a majority 
ofTHe" Judges thought should have been admitted. Publishing Co. v. 
KaTm, 58TTrj;'T:aw; 3S9, 33 Atl. 382, 1060, 55 Am. St. Rep. 609. A^ 
venire de novo having issued, Kahn obtained another verdict against 
the company, "on which the judgment now before us was entered. 

Tlie assFgrimehts of error are directed to the conduct of the trial, and 
the first error alleged is that the trial judge refused to nonsuit Kahn at 
the close of his case. The bill of exceptions shows that the motion to 
nonsuit was put o n two _grourids : (1) THat no damages had been 
proven ; and ( 2) tha t it had not been shown that anybodx had s.een_tUe 
p rinted a rticles''"wTiIc& Kahn had put in evidence besides himself. 

T he first art icle put in evidence was that on which the declaration 
was founded, whi ch reads as follows : "Gone with the Boodle. Gustav 
K^ahn, w ho was employed as ticket taker at one of the entrances at the 
Eldorado, is am ong th e missing;. So is about twp hundred ($200) dollars 
of^thejfate receipts which were taken Jn Monday night. Detective 
Woods islooking for the festive Kahn, but up to date he can't be found. 
Kahn is said" to be sequestering himself over on Long Island. Surely 
the Eldorado is Tiavmg trouble upon trouble." 

"The second article put in evidence reads as follows: "Mr. Kahn 
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Denies. A Sto ry o f Which Detective Woods is the Autiior. Gus 
Kahn is the assistant manager at the Eldorado, and says he is not, and 
never has been, ticket taker. i^_statement .was published on Wednes- 
day . to the effect that, on Monda y nigh t, about two hundred (§200) 
d ollars j?fjhe gate receipts at the Eldorado was missing, and that De- 
tective Woods was looking for Mr. Kahn, who, it is alleged, had gone 
toLong Island. Mr.^ Kahn i^aD^d to-day at the Observer office* jau4 
said there was absolutely no truth whatever in the story. He added 
that no mo ney was missing, and that he has been at no time ticket taker. 
T he info rmation in the matter, was, given to a reporter by Detective 
Woods. 'iDetective John Woods, when seen to-day by an Observer 
reporter, said that he and Detective Clifford had heard from nvm^rpus 
persons the report that Kahn has skipped with the receipts. Detective 
Woods said, also, that he and Detective Clifford had made an inve^tJliE?- 
tiori, and a considerable number of the employes informed them. Ibdt 
they also had heard the story about Kahn's sudden disappearance^ and 
that money had" gone with him. An officer of the park is willing to 
swear that he found the office, which Kahn had charge of^ open after 
the park closed. It was common rumor that Kahn had gone off with 
the 'boodle.' An usher said, in the presence of an Observer repj^rtgr 
and the two detectives, that he could not expect to get his pay ngw^s 
Kahn had gone off with the cash," 

As the first article plainly imputed to Kahn conduct which was dis- 
honest, fraudulent, and even criminal, evidence of any special damage 
was wholly unnecessary. Unless shown to be true, and to have, been 
published forthe ends and motives described in our constitutional pro- 
vision on the subject, the publication of the article clearly entitled 
Kahn to recover damages. There was , therefore, no reason to nonsuit 
on the ground first alleged, fo respecFt6"the second ground relied on 
for a no nsuit, the bill of exceptions shows that it was afterwards^dis- 
dosed b)rt^e~ evidaice that the.Observer^ in which the articles^ in que s- 
tion had been published^ was a newspaper printed and circulating in 
the" city of Hoboken^ from which the jury might well infer that. they 
were seen Uy others who read that newspaper. Where t he ground for 
nonsuit T5"a defect in evidence which is afterwards suppHed^lt Is well 
settled that no*reV"ersal should follow. 

The second assignment of errors is based upon an exception to a 
portion of the charge of the trial judge, covering a page and a half of 
the printed case, and containing three distinct and disconnected propo- 
sitions. This exception is so general that it is doubtful whether a re- 
viewing court ought to consider the single point on which it is now 
argued that there was error. But that peint is raised under the next 
assignment of errors. 

The t hird assignment of errors is based on an exception taken to .the 
refusal oFthe trial judge to charge, as requested, that the jury could 

not give punitive, but only compensatory, damages. That dam_agcs 



UABILITY FOB TORTS 179 

such as are called "pu nitive^" or "vindictive," or "exemplary," maj^be 
awarded in actions of libel is a doctrine established by a lono; line of 
decisions. Mr. Addison says that wherever injury has been done to 
the fair fame, reputation, or character of the plaintiff, juries are eener- 
ally invited to give^ and are justified in giving, such a sum as marks 
their sense of th e maliciousness _prjrecklc^sness. .of the wrongdoer iji 
off enng tK ejjisult and injury, their belief in the groundlessness of the 
cfiarge, and their desire to vindicate the character of the jplaintifT. 
AddrTofts, 993. "THoiibf understand that the counsel for the company 
in this case challenges this doctrine. His contention rather is that 
there is nothing in the evidence to justify the award of exemplary dam- 
ages. Nor does he deny the liability of a corporation to an action for 
libel, which was settled by this court in Association v. McDermott, 44 
N. J. Law, 430; nor that a corporation engaged in the business^ of 
publishing a newspaper will be responsible for damages done to reputa- 
t ion by art icles puBHsTied therein by agents employed for that purpose. 
But the claim is that exemplary damages may not be awarded in such 
a case unless the corporation approves and adopts the act of its agents 
in making such publication, and in support of this claim reliance is put 
upon the doctrine laid down by the supreme court in Haines v. Schultz, 
50 N. J. Law, 481, 14 Atl. 488. It appeared in that case that the pro- 
prietor of a newspaper in which sf libelous article was published was 
ignorant of its publication until after it had appeared. It was held that 
he would not be liable to punitive damages for a publication, made 
without his knowledge or consent, except upon proof of his subsequent 
approval of such publication. But it is unnecessary to determine 
whether the doctrine of that case is sound. A corporation engaged in 
publishing a newspaper obviously must act by selected agents. Its di- 
rectors or managers cannot formally pass on each publication, or deter- 
mine what is to be admitted therein. Such determination is necessarily 
committed to its agents. In making such determination, they are act- 
ing within the scope of their emplo)anent. The intent \yith which_they 
publish must be hnputed to the corporation which employs them to 
malc'e the publications of the newspaper. If the intent is malicious, the 
corporation must be liable therefor, as it is for other tortious acts of 
its agents, done within the scope of their authority, and for the pur- 
poses for which die corporation was created and the agents were em- 
ployed. Giliett v. Railroad Co., 55 Mo. 315, 17 Am. Rep. 653; Sam- 
uels V. Association, 75 N. Y. 604, approving the dissenting opinion of 
Davis, P. J., in Id., 9 Hun (N. Y.) 288 ; Johnson v. Dispatch Co., 2 
Mo. App. 565 ; Hewitt v. Press Co., 23 Minn. 178, 23 Am. Rep. 680. 

N ow, the pro of disclosed^ by the bill of exceptions was that the 
a rticle upon wh ich the action was brought was written by a reporter, 
a nd that it appeared in the paper with the headline, "Gone with th.e 
Boodle" ; that KaErTT the day 'foTIowing its publication, demanded of 
t he managing or city editor a retraction of the charge against him; and 
that the second article thereafter appeared. From this tliere was a 
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plainly justi fiable inference^ to wit, that the article sued upon was re- 
ceiy^ed/_edTte3^and ^published by some agent of the company intrusted 
with that duty^ and that the second article emanated from and was 
published by some one having that power conferred upon him by the 
company. ' T Jgon that inference being drawn, the liability of the^cpm- 
p any Ts precisely ^th e s ame as that which an individual would_ incur Jy 
publishing such articles. Tx)oTcihg7 then,* at the first article, whic h 
charges Kahn with fraudulent and criminal conduct (a charge- which 
the comganjr cRcTnot j>retenS tg/justifyj^ X thittk, it obvious, flOt .oaJy 
that its language indicated what the law calls "malice/* — ^i. e. absence 
oifjawfui excuse {Odgers, Sland. & L..*265), — but that its publigatipn 
in a puT)fic*newspaper indicated such^ a wanton and reckless disregard 
ofKahn's right to anTunchallenged reputation that the jury mig ht ha ve 
been TnstFucted to consider whether an increase of damages beyond 
those which would merely compensate him, and which would ha .suffi- 
cient to rebuke the malicious and reckless wrongdoer, and Yixuiicate 
Kahn's character, ought not to be awarded. But, clearly, such an in- 
struction was proper when the second article is considered. This was 
admissible in evidence under the doctrine laid down in this court in 
Association v. McDermott, supra. That it might be construed as a 
covert and evasive reiteration of the original charge is plain. If so, 
there was evidence in it of express malice and ill-will, which justified a 
refusal to instruct the jury that no damages of a punitive or exemplary 
character could be allowed The result is that tfie judgment must be 
affirmed. 
Dixon, J., dissented.** 
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COMMONWEALTH v. ILLINOIS CENT. R. CO/ 



(Court of Appeals of Kentucky, 1018. 152 Ky. 320, 153 a W. 459, 45 L. B. A. 

[N. S.] 344, Ann. Cas. 1015B, 617.) 

Appeal from Circuit Court, Hickman County. 

The Illinois^ Central Railroad Company was accused of involu ntary 
manslaughter, and from a judgment sustaining a demurrer to the in- 
dictment the Commonwealth appeals. Affirmed. 

SETTtE,"J! Th e ap peUee, Illinois Central Railroad Compa ny, w as 
indicted in the court below for the crime of involuntary manslaughter, 
committed, as, jn _ substance^ ^eged,. by its servants in charge. of axi 
engine and^cars, which they unlawfully and with gross and willful 

"Dissenting opinion omitted. 

i» For discussion of principles, see Clark on Corp. (3d Ed.) ft 70-72. 
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negligence ran at unreasonable speed into another of appellee's cars, 
i n wnich John I5eneaic t was a^passenger,' whereby the latter was 
kiTIia: " ' 

T he circuit court sustained a demur rer to and dismbsed the inclict- 
ment, and from the judgment man ifesting those rulings the common- 
wealth has appealed / * 

The question presented for decision b y the appeal, is : Jff ill an^ in- ^t^/L^j 
dictm ent lie again st a corporation, suc h as ^ a railroad company, for . . 7 
i nvoluntary manslaughte r? The rule , as announced in the text-bwks ^^^^^^*^ , 
a nd by the dec isions^ is that a corporation cannot, in general^ be^jji- 
d icted for or dinary crimes and misdemeanors that involve acrimifl^al 
or immoral i ntent^ siich as are often grouped in books of the common 
law undej;^tlie threefold designation of treason, felony, or breach jQf 
t he peace . iThere has been no departure from the above rule in this 
jurisdiction. We have, it is true, held that a corporation is liable to 
indictment whenever the offense consists either in a misfeasance or a 
nonfeasance oFduties to die^ubliCj^ and the corporation pap be. reached 
f or punishme nt as by a fine and the seizure of its property; and that 
if the penalty prescribed for the offense be both fine and imprison- 
ment the statuteTsTnoperative as to the imprispnment, as that pa rt of 
the punishment cannot, from the nature of the offender, be carried 
out^ "Commonwealtfi " V. Pulaski County A. & M. Ass'n, 92 Ky. 197, 
17 S. W. 442, 13 Ky. Law Rep. 468. 

In the case, supra, the defendant corporation, a fair association, was 
indicted for permitting gaming on its grounds. A demurrer was sus- 
tained to the indictment, on the ground that, being a corporation, the 
defendant could not commit the offense. In rejecting tiiat doctrine 
the court, in the opinion, following a statement of the common law 
on this subject, said : ''Experience showed the necessity of modifying 
the old rules, and the decided tendency of modem decision has been 
to extend the application of all legal remedies, both civil and crim- 
inal, to corporations, and subject them thereto as in the case of in- 
dividuals, so far as is possible. It is therefore well settled in the 
courts of this country, as well as in England, that they are indictable 
for misfeasance as well as a nonfeasance of duty unlawful in itself 
and injurious to the public. It has therefore been held that they may 
•be indicted for a nuisance, whether arising from misfeasance or non- 
feasance, or for an injury otherwise to the public, unlawful in itself 
and arising either from commission or the omission to perform a 
legal duty. T hey may be indict ed for erectjnjg^and ror^tinjijng^ja l^pild- 
i ng, for leaving ra ilroad cars in the street, for neglecting to repair a 
highway, for permitting stagnant water to remain on their premises, 
for libel, for 'Sab bath breaking by doing work on Sunday in viola- 
ti on of a statute^ and in many other instances. It is true there ar e 
•crimes of which , from their very nature, as perjury, for example, 
t hey cannot be gu iTtyT'There arecrines to the punishment for which, 
f orj. like re aso n, they cannot be suLJected^'asiri the case of a felony; 
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but wherever Jthe^ offense* consists in either a misfeasance or ajion- 
f gasance of duty to the public/ and the corporation can be reached 
foFpumsKment, as by a fine and the seizure of its property, precedent 
authorizes and public policy jequires that it should be liable to indict- 
ment/' 

While not mentioned in the opinion, supra, homicide, in any of its 
degrees, is not an offense for which a corporation may be indicted; 
at any rate, no court, so far as we are advised, has ever so decided. 

An interesting discussion of the doctrine in question is contained 
in volume 5, §§ 5620 and 5621, Thompson on Corporations. In sec- 
tion 5621 it is, among other things, said: "Corporations cannot be 
indicted for offenses which derive their criminality from evil inten- 
tion, or which consist in a violation of those social duties which ap- 
pertain to men and subjects. They cannot be guilty of treason and 
felony; of perjury or offenses against the person. But beyond this 
there is no good reason for their exemption from the consequences 
of unlawful and wrongful acts committed by their agents in pursu- 
ance of authority derived from them. Such a rule wowld, in many 
cases, preclude Jill adequate remedy, and render reparation for an 
injury committed by a corporation, impossible, because it would leave 
the only means of redress to be sought against irresponsible servants, 
instead of against those who truly committed the wrongful act by 
commanding it to be done. There is no principle of law which would 
thus furnish immunity to the corporation. * * * It is now settled 
bey ond dispute in m ostjurisdictions that a corporation i§..i£Sttflnsihlfi 
f or the criminal acts or omissions of its officers or agents to the same 
extent that it is civilly liable for its torts ; and the fact that it cannot 
b e pun ished in all the ways that an individual offender may .hfiL^un- 
ished dqe$. ixot affect the principle. Though a corporation is not sub- 
ject to imprisonment, still it may be punished by a fine, and ^tbe fine 
may T)e enforced^ against its property, or it may have its charter for- 
feited for abuse." 

In section 5621 it is also said : "The corporation cannot be pros e- 
cuted for a crime, where the punishment prescribed cannot be im- 
posed upon a corporation. Thus a corporation cannot be indicted for 
a' felony, because the punishment for felony is death or imprisonment. 
But if the penalty provides for fine or imprisonment, then the cor- 
pdrscttoh may be indicted, because punishment by fine may be imposed 
for the offense. A corporation cannot, in the nature of things, be 
guilty of treason, felony, or perjury. So a corporation cannot be 
prosecuted for larceny, assault and battery, or homicide. But it has 
been held that a corporation, owner of a steam vessel, may be guilty 
of manslaughter under the federal statute, which provides that every 
owner of a vessel through whose misconduct, fraud, or violation of 
law lives are lost on such vessel, shall be deemed guilty of manslaugh- 
ter, and upon conviction thereof shall be sentenced to confinement at 
hard labor, though it cannot be subjected to the punishment imposed; 
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and this fact has been held not to affect the right of the government 
to prosecute individuals under said statute, who aid and abet the 
corporation in the commission of a crime." 1 Bishop's New Criminal 
Law, §§ 417-419, 421, 422; 10 Cyc. 1231. 

The crimes murder and manslaughter are not defined by statute in 
this state, though the punishment for the former and voluntary man- 
slaughter is prescribed by statute, but both are defined by the common 
law and accepted by the courts of the state as thereby defined. In- 
voluntary manslaughter, a lesser degree of manslaughter, is an offense 
at the common law for which no penalty is prescribed by statute in 
this state; consequently the punishment inflicted upon persons con- 
victed in the state of involuntary manslaughter is that prescribed by 
the common law for the offense, viz., a fine in any amount, or im- 
prisonment in jail any length of time, or both, in the discretion of the 
jury. Brown v. Commonwealth, 122 Ky. 626, 92 S. W. 542, 28 Ky. 
Law Rep. 1335; Spriggs v. Commonwealth, 113 Ky. 724, 68 S. W. 
1087, 24 Ky. Law Rep. 540. 

It is insisted for the commonwealth that, as involuntary manslaugh- 
t er IS but a m isdemeanor, the commission of which does not require 
an intent, it is^aiToffense Tor whicfi a corporation may be indicted, 
an^Tif jconvicted, p unished by a fine, although it could not be im- 
prisoned in_ jail, if imgrisonment were a part of or all the punishment \j. ^ 
inflicted bv tKe verdict 6J tfie liirv. This contention is. in our opinion, '''<^v 

its civil 
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li ability tFeref o r when committed by its servants in the apparent scope 
o? their authority, a corporation cannot be criminally prosecuted for A 
offenses against the person, such as assault and battery or homicide. (A ^ 
Secbndrt 'ecause invol untary manslaughter is homicide, and^ homici.de rf<( ( t 
is^TRg'^lmg of one human being by another human being. 

Involuntary manslaughter is the killing by one person of another 
perso n in d oing some~uhIawrul act not amounting to a felony, nor 
lilcely to endanger TiTe7 "arid without ah intention to kill, or where 
one kills another while doing a lawful act m an unlawful manner. 
Robertson's Kentucky Criminal Law, § 198; Conner v. Commonwealth, 
13 Bush, 718; Trimble v. Commonwealth, 78 Ky. 177; York v. Com- 
monwealth, 82 Ky. 368; Westrup v. Commonwealth, 123 Ky. 95, 
93 S. W. 646, 29 Ky. Law Rep. 519,. 6 L. R. A. (N. S.) 685, 124 
Am. St. Rep. 316. 

We are aware that section 457, Kentucky Statutes, declares that "the 
word 'person' may extend and be applied to bodies politic and cor- 
porate, societies, communities, and the public generally, as well as 
individuals, partnerships, persons and joint stock companies." But; 
i n a case of homic ide, though it be involuntary manslaughter it would, 
w e think, be giving th e^word "person" a tortured meaning to say that 
it includes a corporation. The word "person" may include in its mean- 
ing a corporation, but it does not in all cases necessarily do so. Efi- 
sides, as in homicide of whatever degree there must be a killing by one 
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person of another person, t he word "another" can only me an anothe r 
member of the same class as the slayer, ancf a corporation, tho ugh a 
"person m law, is but an artificial person, and therefore not of the 
class to which the person slain belongs.^ 

In People v. Rochester R. & L. Co., 195 N. Y. 102, 88 N. E. 22, 21 
L. R. A. (N. S.) 998, 133 Am. St. Rep. 770, 16 Ann. Cas. 837, the 
corporation, a. railway and light company, was indicted for what is 
defined by section 193, New York Penal Code, as manslaughter in 
the second degree, which seems to be the identical offense known at 
the common law, and with us, as involuntary manslaughter. It was 
charged in the indictment that the corporation installed certain ap- 
paratus in a residence in Rochester in such a grossly improper, un- 
skillful, and negligent manner that gases escaped and caused the death 
of an inmate. A demurrer to the indictment presented the question 
whether a corporation might be thus indicted for manslaughter imder 
the laws of New York. The demurrer was sustained by the trial 
court, and a judgment to that effect, on appeal, affirmed. After cit- 
ing and commenting upon numerous authorities, both English and 
American, on the question involved, the Court of Appeals concluded 
its opinion by setting forth the following reasons for its conclusion that 
the indictment would not lie: 

"Within the principles thus and elsewhere declared, we have no 
doubt that a definition of certain forms of manslaughter might have 
been formulated which would be applicable to a corporation, and make 
it criminally liable for various acts of misfeasance and nonfeasance 
when resulting in death, and amongst which very probably might be 
included conduct in its substance similar to that here charged against 
the respondent. But, this being so, the question still confronts us 
whether corporations have been so made liable for the crime of man- 
slaughter as now expressly defined in the section alone relied on by 
the people; and this question, we think, must be decisively answered 
in the negative. Section 179 of the Penal Code defines homicide as 
*the^ killing of one human being by the act, procurement or omis^sion 
of^^nother.' We think that this final word ^another* natural ly an d 
clearly means a second or additional member of the same kind or cla ss 
alone referred to by the preceding words^ namely, another Juunan 
beingj;^ and that we should not interpret it, as appellant asks us to, as 
meaning another 'person,' which might then include corporations. Jt^ 
seems to us that it would be a violent strain upon a criminal statut e 
to construe T!m~ word as meaning an agency of some kind otfeer than 
that already mentioned or referred to, and as bridging: over a radical 
transition from human oeings to corporations. T herefore we c onstru e 
\ "^^ f , t his defi nitTohjof homicide as meaning the killing of one human Jbeing^ 
! -' * ' b y anotHer Tinman being. Section 180 says that 'homicide is either : 
1. Murder; 2. Manslaughter,' etc. Section 193 says that ' such homi - 
ci de' — t hat is, 'the killing of one human being * * ♦ by another '" 
-—is manilaughteF Fn the second degree, when committed wit houtTa 
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design to effect deatlx- * * * 3. By any act, procurement, or cul- 
pable negligence of any person, which * * * does not constitute 
the crime of murder in the first or second degree, nor manslaughter 
in the first degree/ Thus we have the un derlying and fundame ntal 
definition of homicide as the killing of one^huma^^bein^^^^anoth 
human bemg/and^out orthisbasFc act "thus 3efined, and according to 
the circumstances whicK accompany it, are established crimes of vary- 
ing degree, incl uding tiia t of manslaughter, for which the respondent 
h as be en mdictcd. In tiie definition of these crimes, as contained in 
the sections under consideration (183-193), we do not discover any 
evidence of an intent on the part of the Legislature to abandon the 
limitation of its enactments to human beings, or to include a corpora- 
tion as a criminal. Many of these sections could not, by any possibil- 
ity, apply to a corporation, and, in our opinion, subdivision 3 of sec- 
tion 193, relating to manslaughter, ipanifestly does not. It is true 
t hat the term *person,' used therein, ma^^ attimes^ jncl^udejcorpqra 
tions, but that is not the Irase here. The surrounding and related sec- 
tions are not calculated to induce the belief that it has any such mean- 
ing; and the classification of manslaughter as a form of homicide, 
and the definition of homicide, already quoted, forbid it. The judg- 
ment should be affirmed." 

In Commonwealth v. Punxsutawney Street Pass. R. Co., 24 Pa. 
Co. Ct. R. 25, in quashing an indictment for manslaughter, tiie court 
said: "That a corporation may be indicted for nonfeasance or mis- 
feasance resulting in nuisance, and the like, is well settled ; but we are 
not aware of any decision that has gone the length of holding that a 
corporation may be indicted for a crime involving the elements of 
personal violence and criminal intent, and none has been cited. It is 
liable civilly for the torts of its agents in the course of their employ- 
ment, and, under certain circumstances, may be mulcted into exemplary 
damages. These damages only are allowed by way of punishment for 
a wrong committed, and in a measure answer the purposes of a fine 
imposed in a criminal case. As was suggested on the argument, some 
courts have shown a tendency to enlarge on the criminal liability of 
corporations, but no court has gone so far as we are urged to go in 
this case. Hence not a single case is to be found to sustain this in- 
dictment. We should make haste slowly when it is in the direction 
of holding either an individual or a corporation criminally responsible 
for a crime committed by an employe without his or its knowledge or 
consent. Moreover, the criminal act alleged here is so far ultra vires 
as to contravene all accepted rules in the criminal law for making it 
the act of the principal." 

In Reg. V. Great Western Laundry Company, 3 Can. Crim. Cas. 
514, where a corporation was indicted for manslaughter arising out of 
the death of an employe, alleged to have been caused by its unlawful 
failure to take reasonable precautions in respect to certain dangerous 
machinery left unguarded, the indictment seems to have been based 
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Upon a statute providing that homicide is culpable when it consists in 
the killing of any person, either by an unlawful act or by an omission, 
without lawful excuse. It was held that, "although the statute was 
sufficiently broad to comprehend the corporation, a demu rrer to the 
indictment was properly sustained, on the ground that a corporation 
cannot be made criminally liable for such acts as are sppken of ^s 
crimes In the more popular sense of the word ; that is, crimes of which 
the essence is the personal criminal intent or malice, or negligenggjcaf- 
ried to an extent that it amounts to willfully incurring the jisk of 
causihg^ihyury to others.^" Upon Ais point the court continued: 
"WhelKe?; TT a'corporatioh can be held criminally liable, as it cer- 
tainly can, for one class of cases resulting from negligence, it is illogi- 
cal not to extend its criminal liability to manslaughter resulting from 
negligence is not for me to say; but, sitting as a trial judge, I cannot 
say that I have any doubt that, as the law stands at present, I cannot 
so extend it. On these grounds I would 'have to allow a demurrer; 
but there is the additional objection to it, which also, I think, would 
have to prevail, that a corporation cannot be punished for manslaugh- 
ter." 

We regard the foregoing authorities as conclusive of the instant case. 
While the tendency of the later cases is to extend the doctrine of cor- 
porate, civil liability for torts involving personal violence to criminal 
prosecutions, in most states in which that has been done, the indict- 
ments provided for are designed mainly to furnish a civil remedy in 
favor of the estate of the deceased, although in the form of a crim- 
inal action; therefore the decisions in those states are of little im- 
portance in determining the question before us. 

Manifestly, a corporation cannot be indicted for a form of homicide, 
the only punishment for which is death or imprisonment; for, being 
an intangible thing, it cannot be subject to such penalties. But, as 
intimated by the learned commentator in a footnote to People v. 
Rochester R. & L. Co., supra, as to the lesser degrees, at least those 
not involving actual intent, for which the penalty prescribed may be a 
fine, it would seem that an indictment might be made to lie, if au- 
thorized by a statute including corporations. 

It^is^ patent, however, that we have no such statute in this strife ;,. and 
the statute which provides that the word "person" may include a ^g r- 
poration makes of the. corporation only an artificial person, incapable, 
without a legislative enactment to that effect, of committing a crime 
which the common law declares to be involuntary manslaughter. 

In our view of the law the circuit court ruled correctly in sustain- 
ing the demurrer. Wherefore the judgment is affirmed. 
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PEOPLE V, STAR CO. 

(Supreme Ck>nrt of New York, Appellate Division, First Department, 1909. 

135 App. DiT. 617, 120 N. Y. Supp. 498.) 

Appeal from Court of General Sessions, New York County. 

The Star Company was convicted of criminal libel, and it appeals. 
A ffirmed. 

bcoTT, J. The def endantj z^ domestic corporation printing and pub- 
l ishing a daily "newspaper, ap peals from a judgment of conviction pf 
the offense of criminal libel. '1 3f the l ibel ous ch aract er of the article 
co mplained o f and it s publication by defendant there can be no ques- 
tjoih The defendant complains that its challenge to one of the jurors 
was improperly overruled, whereby it was compelled to resort to a 
peremptory challenge. The chief defect charged against the juror ap- 
pears to be that he was too intelligent and conscientious. Notwith- 
standing this, he repeatedly said that he did not think that it would take 
any evidence to overcome any prejudice he might have against the 
newspaper published by defendant, that he did not think he would be 
influenced thereby, and that he believed that he could render a verdict 
upon the evidence alone, uninfluenced by any feeling. TWsjyas suffi- 
cient to qualify h i m as a jur or, and the challenge was properly over- 
ruje^ "I t Ts sufficient und er the statute now in force if the juror be- 
lieves that his opinion will not influence his verdict, etc., and it is not 
essential that he should be positive upon the subject. * People v. Ham- 
partjoomian, V^^^rT.TT, 81 N. E. 451. 

The defendant also criticises a sentence in the charge, which was 
possibly erroneous, or superfluous, because there was no evidence in 
the case to which it was applicable. But it was distinctly more favor- 
able to the defendant than it was entitled to, and therefore furnishes 
no ground for reversal. 

The defendant's c hief contention, and the only one requiring ex- 
t ended con sid eration, i s that^^ being a corporation, and having neither 
s oul, conscie nce^_rnindj or feeling, it is incapable of entertaining a mis- 
c hievous an d malicious intent, which is an essential element in criminal 
libel. A criminal libel is' defined "by the Penal Code (under which de- 
fen3ant was indicted and tried) as a "malicious publication." Section 
242. Section 244 of the same Code provides that : ** A publication ha v- 
i ng the tendency or e ffect mentioned in section 242 is to be deemed 
malicious if no ju stification or excuse therefor is shown." 

And section 718, subd. 3, provides that: ** Each of the terms 'malic e* 
a nd 'ma l icious^ impo rts_an_evil intent*.Xir..wish# or design to yex^ annoy 
or imure another pe rsot). " 

The Court of Appeals has very recently pointed out the development 
and evolution of the law respecting the punishment of corporations for 
crimes involving the element of intent. People v. Rochester Ry. & 
Light Co., 195 N. Y. 102, 88 N. E. 22, 21 L. R. A. (N. S.) 998, 133 
Am. St. Rep, 770, 16 Ann. Cas. 837. At one time it was generally con- .' 
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sidered that a corporation Was incapable of committing a crime. By 
slow degrees, and following upon the extension of the practice of or- 
ganizing corporations for the purpose of avoiding the penalties of il- 
legal acts, the courts have reached a different conclusion, until the 
present rule has come to be recognized as that enunciated by Mr. 
Bishop in his New Criminal Law (section 417) as follows: "But with- 

*• ^ ' .1.11 I I « II !■ — 

in the sphere of it s corporate capacity^ and to an undefined extent^e- 
y ondr'wTrenever it "assumes to act as a corporation, it has the same ca~ 
pabilities of crimmal intent and of act— in other words, of crime— as^n 
individual man sustaining to the thing the like relations. * * * 
Some have stumbled on the seeming impossibility of the artificial and 
soulless being, called a corporation, having an evil mind or criminal 
intent. * * * But the author explained in another work that, since 
a corporation acts by its officers and agents^ their purposes, motives, 
and intent are just as much those of the corporation as are things 
done.*^ 

It was recently said by the Supreme Court of the United States: 
"It is true that there are some crimes, which in their nature cann o t 
be committed by corporations. But there is a large class of o flfense s 
* * * wherein the crime consists in purposely doing th ings pr o- 
hibited by statute. In tHaPcIass of crimes we see noerood reason why 
corporations may not^e'FelH responsible for and charged with. the 
knowledge and purpose of their agents, acting within the authority.jCQn- 
ferred upon them." N. Y. Cen. & Hudson R. R. R. Co. v. United 
States, 212 U. S. 481, 29 Sup. Ct. 304, 53 L. Ed. ^13. 

Nothing i s mor e common than the rendition of verdicts for punitive 
damages in civilactions for libel, which implies a publication ipspixed 
by actual malice. It is true that such malice is often inferred from 
gross carelessness or other circumstances ; "but the inference must ^be 
that actual malice existed. Hence such verdicts are to be sustained only 
upon jhe presumption that the oflFending corporation was capable, of 
entertaining and being charged with actual malice. So, also, the Su- 
pfehie^Court of Massachusetts, in holding that a corporation might be 
held guilty of a criminal contempt, said : "We think that a corporation 
may be liable criminally for certain oflfenses of which a specific intent 
may be a necessary element. There is no more difficulty in imputing 
to a corporation a specific intent uTTcnminal proceedings than in civil." 
Telegram News Co. v. Commonwealth, 172 Mass. 294-297, 52^N."^E. 
445, 44 L. R. A. 159, 70 Am. St. Rep. 280. To the same eflFect is United 
States v. MacAndrews & Forbes Co. (C. C.) 149 Fed. 823. 

WefindjwjdifficulQ[, therefore, in holding that a corporation may be 
indicted Tor andT convicted of the crime of criminal libel ; the evil ihtefit 
oflts" agents who write and print the libel being attributable to it 

The judgment of conviction is affirmed. All concur. 
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THE CORPORATION AND THE STATE 
I. Power of the State Over Corporations — Charter as a Contract ^ 



TRUSTEES OP DARTMOUTH COLLEGE v. WOODWARD . 

(Supreme Court of the United States, 1819. 4 Wheat 518, 4 U Ed. 629.) 

Marshall, C. J.* This is an action of trover, brought by th e trus- 
t ees of Dartmouth Colle ge against William H. WoodwarcU in the State 
C ourt of Mew iiampshT re, Tor _the books of records, coq)orate ^fiStl, 
and other corporate propei:ty7to which the plaintiffs allege themselves 
tope entitled . 

special verdict, after setting out the r ights of th e p art ies, find s 
f or the defendant, if cert ain acts of the legislature of New Hamgshire, 
passed on the ZZ ttTol June and^nlHelSth of December^ 1816^ be,vajjd 
a na bmding on the trustees wTSiout ffieir assent, and not repugnant to 
t Ee constit ution of the United States ; o3ierwise,lt finds for the plain- 
tiffs. 



The Superior Court of Judicature of New Hampshire rendered a 




This court can be insensible neither to the magnitude nor delicacy 
of this question. The validity of a legislative act is to be examined, 
and the opinion of the highest law tribunal of a state is to be revised ; 
an opinion which carries with it intrinsic evidence of the diligence, of 
the ability and the integrity with which it was formed. On more than 
one occasion this court has expressed the cautious circumspection with 
which it approaches the consideration of such questions, and has de- 
clared that in no doubtful case would it pronounce a legislative act to 
be contrary to the constitution. But the Am erican people have saidL IP 
t he const itution of the United States, that "no state shall pass, any: bill 
o? attainder, ex p ost facto law, or law impairing the obligation of cqn- 
tfacts." In the same" instrument t 



they have also said "that the judicial 
power shall extend to all cases in law and equity arising under the con- 
stitution." On the judges o f th is co urt, then, is imposed the high and 
s olemn duty ofj protecting^ jrom even legislative violation, those con- 
tracts which the constitution of our country has placed beyond legisla- 

1 For discussion of principles, see Clark on Corp. (3d Ed.) |§ 73, 74. 

2 The statement of facts and opinions of Washington and Story, Justices, 
are omitted. . \ 
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t ive control, an d, however irksome the task may be^ this is a du^ from 
which we dare not shrink. 

The title of the plaintiffs originates ma rhartfr dated tfap JL3th..d^y 
of Pec_ember,Jn the j;earJ769j. incorporating twelve persons th erein 
mentioned, by the name of "The Trustees of Dartmouth Cpllejge," 
granting "to" them and their successors the usual corporate privileges and 
p owersr and "authorizing the trustees, who are to govern the college, to 
fill up all vacancies which may be created in their own body. 

T he defendant claims under three acts of the legislature of ^New 
Hampshire, the most material of wfiich was passed on the 27th of 
Time, 1816, and is entitled "An act to amend the charter, and enlarge 
and improve the corporation of Dartmouth College. Among othe r 
alFerafTons in the "charter, this act increases the number of trustees to 
twenty-one, gives the appointment of the additional member s to th e 
executive of the state, and creates a board of overseers, with po wer to 
inspect and control the most important acts of the trustees. The board 
cons'is ts of twenty-five persons. The president of the senate, the speak- 
er of theTiouse oFrepresentatrves, of New Hampshire, and the gover- 
nor and lieutenant-governor of Vermont, for the time being, are to be 
members ex-officio. The board is to be completed by the govern or a nd 
council of New Hampshire, who are also empowered to fill all varan - 
cies which may occur. The acts of the 18th and 26th of December are 
supplemental to that of the 27th of June, and are principally intended 
to carry that act into effect. 

The m ajority of the trustees of the college have refused to accep t 
t his ame ndeH^cTiarter. and have brought this suit for the corporate 
property, which is in possession of a person holding by virtue o f tHe 
act's' which' Tiave been stated. 

It can require no argument to prove that the circumstancea.of .this 
case co nstitute a contract An application is made to the crowii.for.a 
charter to Incorporate a religious and literary institution. In the_^- 
plication it is stated that large contributions have been made for the 
object, which will be conferred on the corporation as soon as it shg^lXbe 
created! The charter is granted, and on its faith the property is con- 
veyed. Surely in this transaction every ingredient of a complete and 
legitimate contract is to be found. 

(The points for consideration are : 
1. Is this contract protected by the constitution of the United States? 
2. Is it impaired by the acts under which the defendant holds ? 
1. On the first point it has been argued that the word "contract," in 
its broadest sense, would comprehend the political relations between 
the government and its citizens, would extend to offices held within a 
state for state purposes, and to many of those laws concerning civil 
institutions which must change y/ith circumstances and be modified by 
ordinary legislation; which deeply concern the public, and which, to 
preserve good government, the public judgment must control; that 
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even marriage is a contract, and its obligations are affected by the laws 
respecting divorces ; that the clause in the constitution, if construed in 
its greatest latitude, would prohibit these laws. Taken in its broad, 
unlimited sense, the clause would be an unprofitable and vexatious in- 
terference with the internal concerns of a state, would unnecessarily 
and unwisely embarrass its legislation, and render immutable those 
civil institutions which are established for purposes of internal govern- 
ment, and which, to subserve those purposes, ought to vary with vary- 
ing circumstances. That as the f ramers of the constitution could never 
have intended to insert in that instrument a provision so unnecessary, 
so mischievous, and so repugnant to its general spirit, the term "con- 
tract" must be understood in a more limited sense. That it must be 
understood as intended to guard against a power of at least doubtful 
utility, the abuse of which had been extensively felt, and to restrain the 
legislature in future from violating the right to property. T hat ante - 
rior to the formation of the constitution a course of legislation had 
prevailed m many, if not in all, of the states, which weakened the 
c onhQence oi man in man and embarrassed all transactipns between in- 
dividuals by 31spensing with a faithfuf performance of eneaerements. 
To correct this mis chief, by restraining the power which produced ..it, 
t he state legislatur es were forbidden. *!to pass any law impairias .fee 
o bhg^tion of contra cts," that is, of contracts respecting property, under 
which some individual "could claim a right to something beneficial to 
himself; arid that, slnceTBe clause in the constitution must in construc- 
tion 1receive^me'Timitation,il may be confined, and ought to be con- 
fiiied, to cases of SiTs description; to cases within the mischief it was 
in tendedlo remedy. 

'The general correctness of these observations cannot be contro- 
verted. That the f ramers of the constitution did not intend to restrain 
the states in the regulation of their civil institutions, adopted for inter- 
nal government, and that the instrument they have given us is not to be 
so construed, may be admitted. The provision of the constitution 
never has been understood to embrace other contracts than those which 
respect property, or some object of value, and confer rights which may 
be asserted m a'court of justice. It never has been imderstood to re- 
strict the'genefaT ngfit of the legislature to legislate on the subject of 
divorces. Those acts enable some tribunals, not to impair a marriage 
contract, but to liberate one of the parties because it has been broken 
by the other. When any state legislature shall pass an act annulling all 
marriage contracts, or allowing either party to annul it without the 
consent of the other, it will be time enough to inquire whether such an 
act be constitutional. 

The parties in this case differ less on general principles, less on the 
true construction of the constitution in the abstract, than on the ap- 
plication of those principles to this case, and on the true construction of 
the charter of 1769. This is the point on which the cause essentially 
depends. If the act of incorporation be a giant of political power, if 
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it create a dvil institution to be employed in the administration of the 
government, or if the funds of the college be public property, or if the 
state of New Hampshire, as a government, be alone interested in its 
transactions, the subject is one in which the legislature of the state 
may act according to its own judgment, unrestrained by any limitation 
of its power imposed by the constitution of the United States. 

But if this be a private eleemosynary institution, endo wed with a 
capacijy to tak e property for oT)jects unconnected with g overnmen t, 
whose funds anTbestowed by individuals on the faith of the charter ; 
i fjhe donorsTiave stipulated for the future disposition and manag e- 
ment oFttiose funds in the manner prescribed by themselves, the re may 
be mo re difficulty in the case, although neither the persons who ha ve 
made theseTfipuTations"n6nHbse^or whose benefit they w ere ma de 
should be parties to the cause. Those who are no longer interested in 
the property may yet retain such an interest in the preservation of their 
own arrangements as to have a right to insist that those arrangements 
shall be held sacred. Or, if they have themselves disappeared, it be- 
comes a subject of serious and anxious inquiry whether those whom 
t hey h ave" legally empowered^to represent them forever may iiot assert 
all the rights which they possessed while in being; whetner^TT Jliey 
be without personal representatives who may feel injured by a vipla- 
tfoh "oTlh'e compact, the trustees be not so completely their refiXfiaettta- 
tives, in the eye of the law, as to stand in their place, not only as^re- 
spects "the governipent of the college, but also as respects the loainte- 
nance ofthe college charter. 

TTBecomes, then, the duty of the court most seriously to examine 
this charter, and to ascertain its true character. 

From the instrument itself it appears that about the year 1754 the 
Rev. Eleazar"W&eeloclc established, al his own expense and on his own 
•estate, a charity school for the instruction of Indians in the Clirlstlan 
rengTon. T he su cc ess of this^ institution inspired him with.th^ .design 
of solicitingjrontributions in England for carrying on and extending 
h is undertaki ng. In this pious work he employed the Rev. N athanie l 
Whitaker, who, by virtue of a power of attorney from Dr. Whedock, 
appointed^tTie Earl of Dartmouth and others trustees of the money 
which had "been, and should be, contributed, which appointment Dr. 
WheeTock conKrmed by a deed of trust authorizing the trustees to fix 
on sTsile for the college. They de termined to establish tlie school on 
Connectic ut riv er, in the western part of New Hampshire* Jhai-&it- 
u ation being supposed favorable for carrying on the original desjgn 
among tHe Tridians, and also for promoting learning among the Eng- 
lish ; arid the proprietors in the neighborhood having made large jof- 
ferrofland on condition that the college should there be placed. Dr^ 
Wheeiock then_app lied to the. crown for an act.of incorporatiQiij a^d 
represented the expediency of appointing those whom he had* by .his 
last will, named as trustees in America, to be members of the proposed 
corporation. "In consideration of the premises," "for^the education 
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and instruction of the youth of the Indian tribes/' etc., *'and also of 
English youth and a ny others/^ the charter was granted, and the trus- 
teesof Dartmouth College were by that name created a body corpo- 
r ate, with pow er, for the use^f^ the said college, to acquire real.an^J 
personaTgropertj, and to j)ajrthe' president, tutors and other officers of 
the colfege such salaries as they sfiall allow. 

The charter pfoceeas to appoint Eleazar Wheelock ."the founder of 
said coll ege/' president t hereof, with power by his last will to appoint 
a successor, who \^ to coiif mue'Tn' office' until" 3isapproved bxthe. trus- 
tees. In case of vacancy th e trustees may_appDint^a^resid^jl,t, and in 
case of the ce asing of a presi dent the senior professor or tutor, beine 
one of the trustees, shall exercise the pffice. until an appointment shall 
be mad6^ The TrusteeTTiave power to appoint and displace professors, 
tutors, and other officers, and. to supply any vacancies which may be 
created in their own body by death, resignation, removal, or disabil- 
ity; a nd also to make orders^ ordinanc es and laws for the government 
^the college, the same no t _being repugnant to the laws of Creat 
Bfi tain or o f New Hampshire, and not excluding any person on ac- 
count of his spec uiatj ve' sentiments in religion, or his being of a re- 
lieious professrori'diSerent from that of the trustees. 

1 .his chaffer was accepted, and the property, both real^and jgersonal, 
whic h had be e n contr ibuted for the benefit of'the college, was conveyed 
to, and vested in, the corporate body. 

From this brief review of the most essential parts of the charter it 
is apparent that the funds of the college consisted entirely of private 
donations. It is, perhaps, not very important who were the donors. 
The probability is that the Earl of Dartmouth and the other trus- 
tees in England were, in fact, the largest contributors. Yet the legal 
conclusion from the facts recited in the charter would probably be 
that Dr. Wheelock was the founder of the college. 

The orififin of the institution was, undoubtedly, the Indian charity 
sch ool established by D r. Wheelock, at his own expense. It was at 
his instance, and to enlarge this school, that contributions were solic- 
ited in England. The person soliciting these contributions was his 
agent, and the trustees, who received the money, were appointed by, 
and act under, his authority. It is not too much to say that the funds 
were obtaine4J>y him^ in trust, to be applfed by him tp the. purposes of 
his enla rged school^ The charter of incorporation was granted at his 
instance. Tlie persons named by him in his last will, as the trustees 
of his charity school, compose a part of the corporation, and he is de- 
clared to be the founder of the college, and its president for life. 
Were the inquiry material, we should feel some hesitation in say- 
ing that Dr. Wheelock was not, in law, to be considered as the found- 
er (1 Bl. Com. 481) of this institution, and as possessing all* the rights 
appertaining to that character. But be this as it may, Dartmouth Col- 
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l ege is really endowed bv ^private individuals, who have bestowe d thei r 
funjj.s. for the propagation of the Christian religion among tHe Indies, 
and for the promotion of piety and learning generally. B'rom these 
funds the salaries oi the tutors are drawn, and these salaries lessen 
the expense of education to the students. It is, then, an eleemosynary 
(1 Bl. Com. 471), and, so far as respects its funds, a private corpora- 
tion. 

Do its objects stamp on it a different character? Are the trustees 
and professors public officers, invested with any portion of political 
power, partaking in any degree in the administration of civil govern- 
ment, and performing duties which flow from the sovereign authority? 

That education is an object of national concern, and a proper subject 
of legislation, all admit. That there may be an institution founde^d^by 
government, and placed entirely under its immediate CQOtxoL.tbfc.ij/- 
ficers of which would be public officers, amenable exclusive ly to govern - 
ment, none will deny. But is Dartmouth jCpllege such an institution ? 
Is education altogether m"TT ie'*Tran3s of government? Doe s ever y 
teacher of youth become a pufilic officer/ and do donations for th e pur - 
pose of education necessarily become public property, so far Jthatjhe 
will of the legislature, not the will of the donor, becomes tHeJfa^UPf 
the'dohation? These questions are of serious moment to society^^ and 
deserve to be well considered. 

Dr. Wheelock , as th e keep er of hjs^ charity school^instructing the 
Indians in the art of readings, anj'in our holy religion^ sustainin^j^^h-SP 
at his own expense, and on the voluntary contributions of the char i- 
table, could scarcely be considered as a public officer, ex ercisinjg an y 
portion of those duties which belong to government ; nor could the 
legislature have supposed that his private funds, or those given by 
otliers^ were_subject to legislative management, because they were^p- 
plie Jto the purposes of education. When, afterwards, his scEool was 
enlarged, and the liberal contributions made in England and in America 
enabled him to extend his cares to the education of the youth of his 
own country, no change was wrought in his own character or in the 
nature of his duties. Had he employed assistant tutors with the funds 
contributed by others, or had the trustees in England established a 
school with Dr. Wheelock at its head, and paid salaries to him and his 
assistants, they would still have been private tutors, and the fact that 
they were employed in the education of youth could not have convert- 
ed them into public officers, concerned in the administration of pub- 
lic duties, or have given the legislature a right to interfere in the man- 
agement of the fund. The trustees, in whose care that fund was placed 
by the contributors, would have been permitted to execute their trust 
uncontrolled by legislative authority. 

Whence, then, can be derived the idea that Dartmouth College has 
be come a public institution, and its trustees public officers, exejcising 
powers conferred, by the public for public objects? N ot from the 
source whence its funds were drawn, for its foundation Is purely pri- 
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v ate and eleemosynary . Not from the app lication of those funds^ for 
mo ney may be given for education, ana the persons receiving it do 
not, by being em ployed in the education of youth, become members of 
t He civii govern ment Is it from the act of incorporation ? Let this 
subject be considered. 

A corporation is an artificial being, invisible, intangible, and exist- 
ing only in contemplation of law. Being the mere creature of law, it 
possesses only those properties which the charter of its creation confers 
upon it, either expressly or as incidental to its very existence. These 
are such as are supposed best calculated to effect the object for which 
it was created. Among the most important are immortality, and, if 
the expression may be allowed, individuality; properties by which a 
perpetual succession of many persons are considered as the same, and 
may act as a single individual. They enable a corporation to manage 
its own affairs, and to hold property without the perplexing intricacies, 
the hazardous and endless necessity, of perpetual conveyances for the 
purpose of transmitting it from hand to hand. It is chiefly for the 
purpose of clothing bodies of men, in succession, with these qualities 
and capacities that corporations were invented, and are in use. By 
' these means a perpetual succession of individuals are capable of acting 
for the promotion of the particular object, like one immortal being. 
But this beine does not share in the civil government of the country, 
unless that be the purpose tor which it was created. Its immortality 
no more coiriers'on if polilTcal power, or a political character, jthan im- 
mortality would conf er such power or character on a natural person. 
It is.no more a state~mstrumenf than a naturaF person exercising the 
same powers w'ould be.'"Tf, flien, a natural person, empIoyed"by iri- 
d ividuals in t he education of youth, for the government of a seminary 
i n which youth is educat ed, would not become a public officer, or be 
c onsidered as a member of the civil government, how is it that this 
artificial bein g, create d by law for the purpose of being employed by 
the same mSviduali' for the same purposes, should become a part of 
t he civil go vernment of .the country ? Is it because its existence, its 
capacities, fts powers, are given by law ? Because the government has 
given it the power to take and to hold property in a particular form, 
and for particular purposes, has the government a consequent right 
substantially to change that form, or to vary the purposes to which the 
property is to be applied? This principle has never been asserted or 
recognized, and is supported by no authority. Can it derive aid from 
reason ? 

The objects for which a corporation is created are universally such 
as the government wishes to promote. They are deemed beneficial to 
the country, and this benefit constitutes the consideration, and, in most 
cases, the sole consideration of the grant. In most eleemosynary in- 
s titutions th e object would be difficult, perhaps iinattamabfe, without 
the aid of a charter of incorporation. Charitable or public spirited in- 
dividuals, desirous of making permanent appropriations for charitable 
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or Other useful purposes, find it innpossiblc to. effect their dcsigii.^e- 
c urely, a nd certainly^ without an incorporj^ting act. They apply to the 
government, state their beneficent object, and offer to advance the mon- 
ey necessary for its accomplishment, provided the government will con- 
fer on the instrument which is to execute their designs the capacity to 
execute them. The proposition is considered and approved. The 
benefit to the public is considered as an ample compensation for the 
faculty it confers, and the corporation is created. If the advantage s 
to thejpublic constitute a f uU^ compensation for the" fac ulty it giv^ s. 
there can be no reason for exacting a further compensation by claimin g 
aTighT to exercise over this artificial being a power which ch anges it s 
nature, and touches the fund, for thfi Security and applicati on of whic h 
it was created. There can be no reason for implying in a chart er, give n 
f or a val uable consideration, a power which is not only not e xpressed , 
b ut is m direct contradiction to its express stipulations. 
TFromlffe fact, then , tliat "a charter of incorporation has b een grant - 
^f^fj ^ ed, nothing can be inferred which changes the character ^f tne in - 
^^^ stitution, or transfers to the government any new power over jt. The 
character of civil institutions does not grow out of their incorporation, 
but out of the manner in which they are formed, and the objects for 
which they are created. The right to change them is not founded on 
their being incorporated, but on their being the instruments of gov- 
ernment, created for its purpose. The same institutions, created 
for the same objects, though not incorporated, would be public institu- 
tions, and, of course, be controllable by the legislature. The incorpo- 
rating act neither gives nor prevents this control. Neither, in reason, 
can the incorporating act change the character of a private eleemos- 
ynary institution. 

We are next led to the inquiry, for whose benefit t he propert y 
given to Dartmouth College was secureH. The counsel for the defend- 
ant Have insisted that the beneficial interest is in the people of New 
Hampshire. The charter, after reciting the preliminary measures 
which had been taken, and the application for an act of incorporation, 
proceeds thus : " Know ye, therefore, that we, considering the prem- 
ises, and being willing to encourage the laudable and charitable de- 
Sign of spreading Christian knowledge among the savages 9f^ur 
American wilderness, and, also, that the best means of education be 
established, in our province of New Hampshire, for the benefit of 
said province, do, of our special grace,'* etc. Do these expressions 
bestow on New Hampshire any exclusive right to the property of Jthe 
coTrege~and exclusive interest in the labors of the professors? Or do 
they~mercly indicate a "wiHTngness tliat New Hampshire should enjo y 
those advantages which result to all from the establishment _of a 
seminary of rearriTng In the neighborhood? On this point we think 
it^iripossTBIe to entertain a serious doubt. The words themselves, un- 
ex plain ed by_the context^, indicate that Ihe. benefit intended Vfocibe 
province"^ is that which is derived from "establishing the best ni^^"^ pf 
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e ducation therein" ; that is^^ from .establishing in .the..prpvincfi,.Iiart- 
mouth^Cbllegepa s^' constituted by the charter. But, if these words, 
considered alone,' could admit of doubt, that doubt is completely re- 
moved by an inspection of the entire instrument 

The particular interest of New Hampshire never entered into the ; 
mi nd d^ , the donors^ never constituted, a motive, for their donatiQp. [ i ^Jj 
T he propagation of the Chr istian re ligion amon^ the savage s, and the * " ' 
dis semination of useful kn owledge a mong the youth of the country, 
were tne avowed^and the sole objects of their contributions. In these 
New nampsnire would participate; but nothing particular or exclu- 
sive was intended for her. Even the site of the college was selected, 
not for the sake of New H ampshire, but beca use it was "most^ sub- 
servient to the great ends in view." and because liberal donations^f 
land were offered by the proprietors on condition that the mstitution 
sho uld^be there established . The real advantages from the location of 
the college are, perhaps, not less considerable to those on the west than 
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to those on the east side of the Connecticut river. The clause which 
constitutes the incorporation, and expresses the objects for which it 
was made, declares those objects to be the instruction of the Indians, 
"and also of English youth, and any others." So that the objects o f 
t he contributors and the incorporating act were j he same; the pro- 
motion of Christianity and oi education geiierally, ho'f tTie interests "of 
New Iiampshire particularly. 

From this review of the charter it appears that Dartmouth College 
i s aireleembsyn ar y instit ution, incorporated for the purpose of perpet- 
uating the application of the bounty of the donors to the specified ob- 
jects ^f jthat bounty ; t hat its tru stees pr_ j;o vemors were originally 
named by the foun der, a nd invested with the power of perpetuating \ /^ 
themselves j^'lKat tKey are riot public officers, nor is it a civil institu- 
tfo n, part icipating in the administration of gpvernment; but a char- 
ity school, or a seminary of education, incorporated for the preserva- 
tion 6T lis property, and the perpetual application of that property to 
the objects of its creation. 

"Vet a question remains to be considered, of more real difficulty, on 
which more doubt has been entertained than on all that have been 
discussed. The foimders of the college, at least those whose contri- 
butions were in money, have parted with the property bestowed upon 
it, and their representatives have no interest in that property. The 
donors of l^ind are equally without interest so long as the corporation 
shall exist. Could they be found, they are unaffected by any altera- 
tion in its constitution, and probably regardless of its form, or even 
of its existence. The students are fluctuating, and no individual 
among our youth has a vested interest in the institution which can be 
asserted in a court of justice. Neither the founders of the college 
nor the youth for whose benefit it was founded complain of the altera- 
tion made in its charter, or think themselves injured by it. The trus- 
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tees alone complain, and the trustees have no beneficial interest to be 
protected. Can this be such a contract as the constitution intended 
to .withdraw from the power of state legislation? Contracts, the par- 
ties to which have a vested beneficial interest, and those only, it has 
been said, are the objects about which the constitution is solicitous, 
and to which its protection is extended. 

The court has bestowed on this argument the most deliberate consid- 
eration, and the result will be stated. Dr. Wheelock, acti ng fo r him- 
s elf, a nd for those who^ at _his soli citation, had made con tributTons to 
his school, appiielTforthis charter^ "as" the instrument which ^should 
enable^im, and" them, to perpetuate tKeif beneficent intention. It was 
grante d. "^ An artificial, immortal being was created by the c rown, ca - 
pable of recemhg anTdistributing forever, according to .ihe_.vdlLof 
the donors, the donations which should be made to it. On this beiner 
the contributions which had been collected were immediately bestowed. 
These gifts were made, not, indeed, to make a profit, for the donors 
or their posterity, biif Tor'something in their opinion of inestimable 
value; for something which they deemed a full equivalent for the 
money with which it was purchased. The consideration for which 
they stipulated is the perpetual application of the fund to its object, 
in the mode prescribed by themselves. Their descendants may take no 
interest in the preservation of this consideration. But in this respect 
their descendants are not their representatives. They are represent- 
ed by the corporation. The corporation is the assignee of thei r right s, 
stands in their place, and distributes their bounty as they would them- 
seTvesTiave distributed it had they been immortal. So with respect 
to the "students who are to derive learning from this source. The cor- 
poration is a trustee for tliem also. Their potential rights, which, tak- 
en distributively, are imperceptible, amount collectively to a most im- 
portant interest. These are, in the aggregate, to be exercised, as- 
serted, and protected by the corporation. They were as completely 
out of the donors at the instant of their being vested in the corporation, 
and as incapable of being asserted by the students, as at present. 

According to the theory of the British constitution, their parliament 
is omnipotent. To annul corporate rights might give a shock to public 
opinion^ which that government has chosen to avoid, but its power is 
not questioned. Had parliament, immediately after the emanation of 
this charter, and the" execution of those conveyances which followed 
it, annulled the instrument, so that the living donors would have wit- 
nessed the disappointment of their hopes, the perfidy of the transaction 
would have been universally acknowledged. Yet then, as now, the 
donors would have had no interest in the property ; then, as now, those 
who might be students would have had no rights to be violated ; then, 
as now, it might be said that the trustees, in whom the rights of all 
were combined, possessed no private, individual, beneficial interest in 
the property confided to their protection. Yet the contract would at 
that time have been deemed sacred by all. What has since occurred 
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to strip It of its inviolability ? Circumstances have not changed it In 
reason, in justice, and in the law it is now what it was in 1769. 

This is plainly a contract to which the donors, the trustees, an^ the 
crown (to whose rigHts anj oBTigatibns New Hampshire succeedsjjwejpe 
the oririnal parties^ It is a contract made on a valuable consideration. 
It IS a contract for the security and disposition of property. It is a 

^^-^ BiMi ■■111 MAT" ^ ^» • ' . " ■ ■^» •* * ^ »^» *» »m ^ «ji» 

c ontract on tneiaith of which real and personal estate has been con- 
veyed to the corporation. It is then a contract within the letter of the 
constitu tion, and within its spi rit als'q^ unless the fact that the property 
is invested by the donor s in trustees f or^the promotion of religion and 
educatiorCf Qr^i&a.bciiclrLof persons who are perpetually changing, 
th ough thep bjects. remain tlie same, shall create a particular exception, 
taicine: this case out of the prohibition contained in the constitution. 

It is more tlian possible that the preservation of rights of this de- 
scription was not particularly in the view of the framers of the con- 
stitution when the clause under consideration was introduced into that 
instrument. It is probable that interferences of more frequent recur- 
rence, to which the temptation was stronger, and of which the mis- 
chief was more extensive, constituted the great motive for imposing 
this restriction on the state legislatures. But although a particular and 
a rare case may not, in itself, be of sufficient magnitude to induce a 
rule, yet it must be governed by the rule, when established, unless some 
plain and strong reason for excluding it can be given. It is not enough 
to say that this particular case was not in the mind of the convention 
when the article was framed, nor of the American people when it was 
adopted. It is necessary to go farther, and to say that, had this par- 
ticular case been suggested, the language would have been so varied as 
to exclude it, or it would have been made a special exception. Xhp 
case being: within the words of the rule, must be within its operation 
likewise, u nless there be something m the literal construction so ob- 
vrousIy''aEVurd^pr3m or repugnant to the general spirit of 

theTrisTrument, as to justify "tKose" who expound the constitution in 
maHhg'itari exception." ^ 

On what safe and intelligible ground can this exception stand? 
There is no expression in the constitution, no sentiment delivered by 
its contemporaneous expounders, which would justify us in making 
it In the absence of all authority of this kind, is there, in the nature 
and reason of the case itself, that which would sustain a construction 
of the constitution not warranted by its words? Are contracts of this 
description of a character to excite so little interest that we must ex- 
clude them from the provisions of the constitution as being unworthy 
of the attention of those who framed the instrument? Or does public 
policy so imperiously demand their remaining exposed to legislative al- 
teration as to compel us, or rather permit us, to say that these words, 
which were introduced to give stability to contracts, and which in their 
plain import comprehend this contract, must yet be so construed as to 
exclude it? 
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Almost all deemosynary corporations, those which are created for 
the promotion of religion, of charity, or of education, are of the same 
character. The law of this case is the law of all. In every literary 
or charitable institution, unless the objects of the bounty be them- 
selves incorporated, the whole legal interest is in trustees, and can be 
asserted only by them. The donors or claimants of the bounty, if they 
can appear in court at all, can appear only to complain of the trus- 
tees. In all other situations they are identified with, and personated 
by, the trustees, and their rights are to be defended and maintained 
by them. Religion, charity and education are, in the law of England, 
legatees or donees, capable of receiving bequests or donations in this 
form. They appear in court, and claim or defend by the corporation. 
Are they of so little estimation in the United States that contracts for 
their benefit must be excluded from the protection of words which, in 
their natural import, include them? Or do such contracts so neces- 
sarily require new modeling by the authority of the legislature that the 
ordinary rules of construction must be disregarded in order to leave 
them exposed to legislative alteration? 

All feel that these objects are not deemed unimportant in the United 
States. The interest which this case has excited proves that they are 
not. The framers of the constitution did not deem them unworthy of 
its care and protection. They have, though in a different mode, mani- 
fested their respect for science by reserving to the government of the 
Union the power "to promote the progress of science and useful arts 
by securing for limited times to authors and inventors the exclusive 
right to their respective writings and discoveries." They have so far 
withdrawn science and the useful arts from the action of the state 
governments. Why, then, should they be supposed so regardless of 
contracts made for the advancement of literature as to intend to ex- 
clude them from provisions made for the security of ordinary contracts 
between man and man ? No reason for making this supposition is per- 
ceived. 

If the insignificance of the object does not require that we should 
exclude contracts respecting it from the protection of the "constitu- 
tion, neither, as we conceive, is the policy of leaving them subject to 
legislative alteration so apparent as to require a*forced construction of 
that instnmient in order to effect it. These eleemosynary institutions 
do not fill the place which would otherwise be occupied by government, 
but that which would otherwise remain vacant. They are complete 
acquisitions to literature. They are donations to education, donations 
which any government must be disposed rather to encourage than to 
discountenance. It requires no very critical examination of the human 
mind to enable us to determine that one great inducement to these gifts 
is the conviction felt by the giver that the disposition he makes of them 
is immutable. It is probable that no man ever was^ and that no man 
ever will be, the~Touhder of a college, believing at the time that an 
act~of incorporation constitutes no security for the institution; be- 
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Ueving t hat it is immediately to be deemed a. public institution^ whose 
funds are "to be governed and applied, not by the will of the donor^ b\it 
b y the wnror 'theTegisIature. All such gifts are made in the pleasing, 
perhaps delusive] "Hope that the charity will flow forever in the chan- 
nel which the givers have marked out for it. If every man finds in his 
own bosom strong evidence of the universality of this sentiment, there 
can be but little reason to imagine that the framers of our constitu- 
tion were strangers to it, and that, feeling the necessity and policy of 
giving permanence and security to contracts, of withdrawing them 
from the influence of legislative bodies, whose fluctuating policy and 
repeated interferences produced the most perplexing and injurious 
embarrassments, they still deemed it necessary to leave these contracts 
subject to those interferences. The motives for such an exception must 
be very powerful to justify the construction which makes it. 

The motives suggested at the bar grow out of the original appoint- 
ment of the trustees, which is supposed to have been in a spirit hostile 
to the genius of our government, and the presumption that, if al- 
lowed to continue themselves, they now are, and must remain forever, 
what they originally were. Hence is inferred the necessity of applying 
to this corporation, and to other similar corporations, the correcting 
and improving hand of the legislature. 

It has been urged repeatedly, and certainly with a degree of earnest- 
ness which attracted attention, that the trustees, deriving their power 
from a regal source, must necessarily partake of the spirit of their 
origin, and that their first principles, unimproved by that resplendent 
light which has been shed around them, must continue to govern the 
college and to guide the students. Before we inquire into the influence 
which this argument ought to have on the constitutional question, it 
may not be amiss to examine the fact on which it rests. The first trus- 
tees were undoubtedly named in the charter by the crown, but at whose 
suggestion were they named? By whom were they selected? The 
charter informs us. Dr. Wheelock had represented "that, for many 
weighty reasons, it would be expedient that the gentlemen whom he 
had already nominated in his last will to be trustees in America should 
be of the corporation now proposed." When, afterwards, the trustees 
are named in the charter, can it be doubted that the persons mentioned 
by Dr. Wheelock in his will were appointed? Some were probably 
added by the crown, with the approbation of Dr. Wheelock. Among 
these is the doctor himself. If any others were appointed at the in- 
stance of the crown, they are the governor, three members of the coun- 
cil, and the speaker of the house of representatives of the colony of 
New Hampshire. The stations filled by these 'persons ought to rescue 
them from any other imputation thatt too great a dependence on the 
crown. If, in the revolution that followed, they acted under the in- 
fluence of this sentiment, they must have ceased to be trustees ; if they 
took part with their countrymen, the imputation which suspicion might 
excite would no longer attach to them. The original trustees, then, or 
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most of them, were named by Dr. Wheelock, and those wh o were 
added to his nommation, most probably with his approbatiqn^^wei;^ 
aniong'tKe most eminent and respectable individuals in New,.Hajjip- 
sliTre. "~* " 

The only evidence which we possess of the character of Dr. Whee- 
lock is furnished by this charter. The judicious means employed for 
the accomplishment of his object, and the success which attended his 
endeavors, would lead to the opinion that he united a sound understand- 
ing to that humanity and benevolence which suggested his undertaking. 
It surely can not be assumed that his trustees were selected without 
judgment. With as little probability can it be assumed that, while the 
light of science and of liberal principles pervades the whole community, 
these originally benighted trustees remain in utter darkness, incapable 
of participating in the general improvement; that, while the human 
race is rapidly advancing, they are stationary. Reasoning ajnriori, we 
s hould believ e that learned and intelliggnt menjL selecteSTb^itSiJWJXQDS 
for the government of a literary institution, would select learned,,5tfid 
intelligent men for their successors; men as well fitted for the^oygni- 
ment of a college as those who might be chosen by other mea ns. 
Should this reasoning ever prove erroneous in a particular case, public 
opinion, as has been stated, at the bar, would correct the institution. 
The mere possibility of the contrary would not justify a construction 
of the constitution which should exclude these contracts from the 
protection of a provision whose terms comprdiend them. 
\ The opinion of the court, after mature deliberation, is that this is a 

•\ S^ contract, the obligation oi which cannot be impaired without viol ating 
/ • . C f . tne constitution of the United States. This opinion appears to us to 
be equally supported by reason and by the former decisions of this 
court. 

2. We next proceed to the inquiry whether its obligation has been 
impaired by those acts of the legislature of New Hampshire to which 
the special verdict refers. 

From the review of this charter which has been taken it appears that 
the whole power of governing the college, of appointing and removing 
tutors, of fixing their salaries, of directing the course of study^ tp^ be 
pursued by the students, and of filling up vacancies created inSieir 
own body, was vested in the trustees. On the part of the crown it was 
expressly stipulated that this corporation, thus constituted, shoulicon- 
tinue forever, and that the number of trustees should forever ^consist 
of twelve, and no more. By this contract the crown was boun3^Xnd 
could have made no violent alteration in its essential terms without im- 
pairing its obligation. 

""By the' revolution the duties, as well as the powers, of governmfiut 
devoIveH^n the people 61 New Hampshire. It is admitted that among 
theTatte'r~was comprehended the transcenidant power of parliament, as 
well as that of the executive department. I t is too clear to requirethe 
support of argument that all contracts and rights respecting^ property 
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r emained unchanged by the re volution. The obligati ons, then ^ which 
were created by, the qharter to Dartmoyith.Cbn^Qrwerellie.^aiiif: ia ihe 
new that they had been in the old government. The power of the gov- 
ernment was aTsb the~same. *A repeal of this charter at any time prior 
to the adoption of the present constitution of the United States would 
have been an extraordinary and unprecedented act of power, but one 
which could have been contested only by the restrictions upon the legis- 
lature to be found in the constitution of the state. But the const i t ution 
of the United States has imposed this additi onal Jimita tion^. tE^t the 
legislature of a state shall pass no act "impairing the obligation of con- 
tracts." 

TOias been already stated that the act "to amend the charter, and 
enlarge and improve the corporation of Dartmouth College," increases 
the number of trustees to twenty-one, gives the appointment of the 
additional members to the executive of the state, and creates a board 
of overseers, to consist of twenty-five persons, of whom twenty-one 
are also appointed by the executive of New Hampshire, who have 
power to inspect and control the most important acts of the trustees. 

On the eflfect of this law two opinions cannot be entertained. Be- 
tween acting directly and acting through the agency of trustees and 
overseers lio essential diflference is perceived. The whole power of 
g overning the c ollege is transferred from trustees appointed according 
to th e will of the ^oun9er,"ex presse J Th ffie cEarter, to the executive of 
New Hampshire. The management and application of the funds of 
this eleemosynary institution, which are placed by thejdonors in the 
hahcfs ©rfrustees named in the charter, and empowered to perpetuate 
tHSnseTveSj'TrirpTaced by tEis act under the control of the government 
or the state. The will of the state is substituted for the will of the 
donors in every essential operation of the college. This is not an im- 
material change. The founders of the college contracted not merely 
for the perpetual application of the funds which they gave to the ob- 
jects for which those funds were given ; they contracted also to secure 
that application by the constitution of the corporation. They con- 
tracted for a system which should, as far as human foresight can pro- 
vide, retain forever the government of the literary institution they had 
formed in the hands of persons approved by themselves. This system 
is totally changed. T he charter of 1769 exists no l onge r. It is jeorgan- 
i zed, and reorganized in such a manner as, to convert a literary institu- 
t ion, moulded ac cording^ts). the will of its founders, and placed under 
the cont rol of p rivate literary men, into a machine entirely subservient 
t o^tEe will of go vernment. This may be for the advan tage, oJ, this 
colle ge in particular, a nd may be for the advantage of Jiterature in 
general, buf it is not according to the will of the donors, and is sub- 
versive of that contract on the faith of which their property was given. 
In the view which has been taken of this interesting case, the court 
has confined itself to the rights possessed by v the trustees, as the as- 
signees and representatives of the donors and founders, for the benefit 
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of religion and literature. Yet it is not clear that the trustees ought to 
be considered as destitute of such beneficial interest in themselves as 
the law may respect. In addition to their being the legal owners of the 
property, and to their having a freehold right in the powers confided 
to them, the charter itself countenances the idea that trustees may also 
be tutors with salaries. The first president was one of the original 
trustees, and the charter provides that in case of vacancy in that office 
"the senior professor or tutor, being one of the trustees, shall exercise 
the office of president until the trustees shall make choice of and ap- 
point a president." According to the tenor of the charter, then, the 
trustees might, without impropriety, appoint a president and other 
professors from their own body. This is a power not entirely uncon- 
nected with an interest. Even if the proposition of the counsel for the 
defendant were sustained; if it were admitted that those contracts 
only are protected by the constitution, a beneficial interest in which 
is vested in the party who appears in court to assert that interest ; yet 
it is by no means clear that the trustees of Dartmouth College have no 
beneficial interest in themselves. 

But the court has deemed it unnecessary to investigate this particular 

point, being of opinion, on general principles, that in these priva te 

eleemosynary ihstilutrcfts tHetJUfly corporate, as possessing tHewEole 

legal and equitable interest,' and completely representing die honors, 

' t- 'f f for the purpose of executing the trust, has rights which are protected 

•by the constitution. 

" It results frQax-thisL-OlliiUPja that tlie^ctSLOf the legislature of N^w 
Hampshire, which are stated in the special verdict found in this caus e, 
are repugnant' to the constitution of the United States, and thatjhe 
judgmenTon this special verdict ought to have been for the pjaintiflfs. 
The judgmeril of the state court must therefore be reversed. 
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IL Police Power of the Sute * 



ATLANTIC. COAST LINE R. CO. v. GOLDSBORO. 

(Supreme Ck>urt of the United States, 1913. 232 U. S. 648, 34 Sup. Ct 804» 

58 L. E(L 721.) 

Mr. Justice Pitnky delivered the opinion of the court : 

The Atlantic Coast Line Railroad Company, plaintiff in error, has 

succeeded to the ownership of the property, franchises, and rights of 

the Wilmington & Raleigh Railroad Company, which was chartered 

by the general assembly of North Carolina in the year 1833, and whose 

s For discussion of principles, see Clark on Corp. (3d Ed.) I 75. 
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name was afterwards changed to Wilmington & Weldon Railroad 
Company. Under its charter powers the original company constructed 
its railroad from Wilmington to and into Wayne county, North Caro- 
lina, passing through the place which later, and in the year 1847, be- 
came incorporated as the town of Goldsboro, now the city of Golds- 
boro, defendant in error. 

For the purposes of its railroad, the Wilmington & Raleigh Com- 
pany acquired a strip of land 130 feet wide, extending through Golds- 
boro from north to south, and constructed its road upon it before the 
incorporation of the town. The land was acquired in part under deeds 
convejring title in fee simple, in part by condemnation proceedings 
which conferred upon the company, as is claimed, the equivalent of a 
fee simple. Afterwards, two other companies, designated respectively 
as the North Carolina Railroad Company and the Atlantic & North 
Carolina Railroad Company, with the consent and permission of the 
Wilmington & Raleigh, or Wilmington & Weldon, and under agree- 
ments with that company, constructed their railroad tracks upon the 
same "right of way." 

The town naturally grew along the railroad, and the right of way, 
so far as not occupied by the tracks, was and still is used for the ordi- 
nary purposes of a street, without objection by plaintiff in error or its 
pfedecessors in title. In laying out the town, this right of way was 
designated as a street 130 feet wide ; the portion lying east of the tracks 
being designated as East Center street, the portion on the west of the 
tracks as West Center street. Cross streets were laid out, designated 
successively (commencing at the north) as Holly, Beech, Vine, Oak, 
Ash, Mulberry, Walnut, Chestnut, Spruce, Pine, and Elm streets. 
East and West Center streets have become the principal business 
streets of the town and the portion between Ash and Spruce — four 
blocks — is the heart of the city. 

During the years since the incorporation of Goldsboro numerous in- 
dustries have been and are now located on East and West Center 
streets, and the track of plaintiff in error, in addition to its use as a 
part of the main line, has been and is used by the company in shift- 
ing cars into and out of these industries, and also for reaching the 
freight terminals of the other two railroads, which are in the northerly 
part of the town ; the terminal of plaintiff in error being in the south- 
erly part. A belt line has been built around the city, over which 
through passenger trains and some freight trains are moved, but the 
use of the old main line for connecting with the other terminals, for 
shifting cars into industries, and loading tracks along the right of way, 
and for the passage of certain of its trains, is claimed by plaintiff in 
error to be still essential to its business. 

'the municipal corporation has for many years worked and main- 
tained its streets and cross streets, including so much of the surface 
of East and West Center streets as lies outside of the space actually 
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occupied by the railroad tracks. More recently it has instituted a sys- 
tem of street grades and of drainage extending throughout the city, 
and has paved a considerable part of East and West Center streets in 
conformity to the grade so established. From Chestnut street north 
the railroad tracks are (or, at least, prior to the municipal action com- 
plained of they were) from 6 to 18 inches above the established street 
grade ; the tracks south of Chestnut street being in a cut from 1 to 
8 feet deep. 

In November, 1909, the board of aldermen passed an ordinance or 
ordinances containing the following provisions : Section 1 rendered it 
unlawful for any railroad company to run any freight or passenger 
train on East or West Center streets at a rate of speed exceeding 4 
miles per hour, and required the companies to have flagmen proceed 
50 feet in front of every train to warn persons of its approach. Sec- 
tion 2 provided that the shifting limits on East and West Center streets 
should be from Spruce street to the city limits on the south, and from 
Ash street to the city limits on the north; thus excluding the four 
blocks between Spruce and Ash streets. Section 3 declared it to be 
unlawful for any railroad company to do any shifting within those 
four blocks at any other time than between the hours of 6:30 and 8:30 
a. m., and between 4 :30 and 6 :30 p. m. Section 4 rendered it unlaw- 
ful for any railroad company to place any car and allow it to stand 
for a longer period than five minutes at any point on East and West 
Center streets within the same four blocks. Section 5 required all rail- 
road companies owning tracks on East and West Center streets be- 
tween Walnut and Vine (four blocks) to lower the tracks so as to make 
them conform to the grade line of the streets, and to fill in the tracks 
between the rails; the required lowering being specified as 6 inches 
from Walnut to Mulberry, 10 inches between Mulberry and Ash, and 
18 inches between Ash and Vine streets. Substantial penalties were 
prescribed for violations of these prohibitions. 

Plaintiff in error began this action against the city of Goldsboro in 
the superior court of Wayne county, seeking to restrain the enforce- 
ment of the ordinances. A temporary restraining order was granted. 
At the hearing, the objection to the enforcement of section 1 was aban- 
doned by plaintiflf; as to the other sections the court vacated the re- 
straining order. Upon appeal, the supreme court of North Carolina 
affirmed the judgment. 155 N. C. 356, 71 S. E. 514. The present writ 
of error under § 709, Rev. Stat. U. S. Comp. Stat. 1901, p. 575 (Judicial 
Code, § 237 [36 Stat, at L. 1156, chap. 231, U. S. Comp. Stat. 1913, § 
1214]), is based upon the insistence, made in the state courts and there 
overruled, that the ordinances impair the obligation of the contract 
contained in the charter of the company, in contravention of section 10 
of article 1, of the Federal Constitution, and deprive the company of 
its property without due process of law, in contravention of the Four- 
teenth Amendment. 
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The supreme court of the state construed the section forbidding 
shifting as having reference to the "cutting out and putting in" of cars 
in the making up of a train before it is despatched upon its journey, 
and not as referring to the "transfer" of a train of cars, already made 
up by plaintiflf in error, to another railroad company for transporta- 
tion. In view of the fact that plaintiff in error has shifting yards far- 
ther from the center of the city, where its trains can be made up and 
at least the chief part of the necessary shifting done, the court held 
it to be a reasonable exercise of the police power to forbid car shift- 
ing, except within the limited hours specified, on the four blocks of 
the plaintiff's track that lie in the heart of the city ; declaring this regu- 
lation to be necessary for the convenience and safety of the public at 
the crossings. 

With reference to the section requiring the lowering of the tracks 
between Walnut and Vine streets so as to make them conform to the 
grade lines of the streets, the court held that the company took its 
charter subject to the right of the state to lay out new roads and 
streets, and to require the company to make such alterations as would 
prevent the public passage over its tracks from being impeded; and 
that there was no contract exempting the railroad from changing its 
grade at crossings when required. 

In this court, plaintiff in error abandons its attack upon the right 
of the city to require a change of grade at the street crossings. The 
controversy, therefore, is now limited to (a) the restrictions imposed 
by sections 2 and 3 upon shifting operations on Bast and West Center 
streets between Spruce and Ash streets ; (b) the prohibition of section 
4 against the standing of cars for a longer period than five minutes 
within the same four blocks ; and (c) the requirement under section 5 
that the tracks from Walnut to Vine streets shall conform to the grade 
of East and West Center streets, and shall be filled in between the rails, 
elsewhere than at the crossing streets. Upon the argument, it was 
stated by counsel representing the city that plaintiff in error had com- 
plied with the decision of the state court as to section 5, at least, to 
the extent of lowering its tracks. But there was no clear admission 
of the fact in behalf of plaintiff in error, and we shall therefore disre- 
gard the supposed compliance. 

It is, among other things, contended by plaintiff in error that the 
ordinances are not within the powers conferred by the legislature of 
North Carolina upon the municipal corporation. This is a question 
of state law, which, for present purposes, is conclusively settled by 
the decision of the supreme court of North Carolina in thib case. Mer- 
chants' & M. Nat. Bank v. Pennsylvania, 167 U. S. 461, 462, 42 L. 
Ed. 236, 237, 17 Sup. Ct. 829, and cases cited; Lombard v. West Chi- 
cago Park Comrs., 181 U. S. 33, 43, 45 L. Ed. 731, 737, 21 Sup. Ct. 507. 

A municipal by-law or ordinance, enacted by virtue of power for 
that purpose delegated by the legislature of the state, is a state law 
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within the meaning of the Federal Constitution. New Orleans Water- 
works Co. V. Louisiana Sugar Ref. Co., 125 U. S. 18, 31, 31 L. Ed. 607, 
612, 8 Sup. Ct. 741 ; Hamilton Gaslight & Coke Co. v. Hamilton, 146 
U. S. 258, 266, 36 L. Ed. 963, 967, 13 Sup. Ct. 90; St. Paul Gaslight 
Co. V. 6t. Paul, 181 U. S. 142, 148, 45 L. Ed. 788, 791, 21 Sup. Ct 
575; Northern P. R. Co. v. Minnesota, 208 U. S. 583, 590, 52 L. Ed. 
630, 633, 28 Sup. Ct. 341 ; Grand Trunk Western R. Co. v. Railroad 
Commission, 221 U. S. 400, 403, 55 L. Ed. 786, 787, 31 Sup. Ct. 537; 
Ross V. Oregon, 227 U. S. 150, 162, 57 L. Ed. 458, 463, 33 Sup. Ct. 
220, Ann. Cas. 1914a 224. 

And any enactment, from whatever source originating, to which a 
state gives the force of law, is a statute of the state, within the mean- 
ing of the pertinent clause of section 709, Rev. Stat., Judicial Code, § 
237, which confers jurisdiction on this court Williains v. Bruffy, 96 
U. S. 176; 183, 24 L. Ed. 716, 717. 

We must therefore treat the ordinances as legislation enacted by vir- 
tue of the lawmaking power of the state. They are manifestly an ex- 
ertion of the police power, and the question is whether, viewed in that 
light, they run counter to the "contract" or "due process" clauses. 

That a railroad charter may embody a contract, within the meaning 
of the Constitution, hardly needs to be stated. Dartmouth College 
V. Woodward, 4 Wheat. 518, 4 L. Ed. 629. In the present case the 
supreme court of North Carolina held that by the Constitution of the 
state, the charter was subject to alteration or repeal at the legislative 
will. If the right of repeal was indeed thus reserved, the result is 
obvious. Greenwood v. Union Freight R. Co., 105 U. S. 13, 21, 26 
L. Ed. 961, 965; Knoxville Water Co. v. Knoxville, 189 U. S. 434, 
437, 47 L. Ed. 887, 891, 23 Sup. Ct 531. But when this court has 
under review the judgment of a state court by virtue of section 709, 
Rev. Stat, U. S. Comp. Stat. 1901, p. 575, and the validity of a state law 
is challenged on the ground that it impairs the obligation of a contract, 
this court must determine for itself the existence or nonexistence of 
the asserted contract, and whether its obligation has been impaired. 
Douglas V. Kentucky, 168 U. S. 488, 502, 42 L. Ed. 553, 557, 18 Sup. 
Ct..l99; Steams v. Minnesota, 179 U. S. 223, 233, 45 L. Ed. 162, 170, 
21 Sup. Ct. 73. We are not referred to and are unable to find, in the 
state Constitution as it existed when the charter now in question was 
granted, any reservation of the right of repeal, and will assume for 
present purposes that the contract was not thus qualified, and deal only 
with the question whether it has been impaired. 

Plaintiff in error lays more particular stress upon the insistence that 
its property rights in the street will be infringed by the enforcement of 
the ordinances. Because its predecessors acquired the strip of land 
in fee simple, and because the municipal corporation has never con- 
demned it or made compensation for its use as a street, the contention 
is that the title of the railroad company remains until now, absolute and 
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unqualified. Reference is made to Rev. Code (N. C.) chap. 65, § 23. 
This section, it seems, became law in North Carolina in the year 1854, 
and has remained upon the statute books continuously until the pres- 
ent time, appearing now as section 388 of the Revisal of 1908; see 
also Code 1883, § 150. It provides that "no railroad, plank road, 
turnpike, or canal company shall be barred of, or presumed to have 
conveyed, any real estate, right of way, easement, leasehold, or other 
interest in the soil which may have been condemned, or otherwise ob- 
tained for its use, as a right of way, depot, station house or place of 
landing, by any statute of limitation, or by occupation of the same by 
any person whatever." Two cases, Seaboard Air Line R. Co. v. Olive, 
142 N. C. 257, 271, 55 S. E. 263, and Muse v. Seaboard Air Line R. 
Co., 149 N. C. 443, 446, 63 S. E. 102, 19 L. R. A. (N. S.) 453, are 
cited as supporting the proposition that under this statute a permis- 
sive use- of any portion of the railroad right of way by others, or even 
by the piJ)lic as a street, cannot impair the title of the company unless 
at least there be adverse user or possession for a sufficient period to 
satisfy the statutes on that subject; and it is insisted there has been 
none. But in both cases the question was as to the effect of the permis- 
sive user or possession upon merely private rights, and in the Muse 
Case it was expressly conceded (149 N. C. 446, 63 S. E. 102, 19 L. R. 
A. [N. S.] 453) that the rights of the railroad company in that portion 
of its right of way that had been used as a street were subject to the 
police power of the town. In the present case, likewise, the state 
court (155 N, C. 363, 71 S. E. 514) treated the question of the own- 
ership of the soil as not involved in the decision. 

And we are not at present particularly concerned with either con- 
tract or property rights, except as they may serve to show the condi- 
tions under which the ordinances were adopted, and may bear upon 
the question of the reasonableness of those regulations. These have 
to do with the use and control of the property, rather than with its 
ownership; with the mode in which the franchise shall be enjoyed, 
rather than with its scope. Conceding, for argument's sake only, the 
utmost that may be claimed as to the charter and property rights of 
plaintiff in error, we still have yielded nothing that may defeat the 
exercise of the police power by the state, or by its authorized agency. 
Adopting the extreme assumption that the railroad company has still 
a complete and unqualified ownership of every portion of the strip 
of land that was originally acquired in fee simple, and as proprietor 
might lawfully exercise its dominion by excluding the public from it ; 
yet it does not do this, but permits, and long has permitted, the public 
to use material portions of the strip for ordinary street purposes ; it ap- 
parently excludes the public from no portion except as the existence 
of the tracks and the passage of trains may have such a tendency or 
effect And thus the company, at least for the time, devotes its prop- 
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erty in part to public uses that are more or less inconsistent with' the 
railroad uses, and under conditions such as to render the railroad op- 
erations necessarily a source of danger to the public while enjoying the 
permitted use. Under such circumstances the state, in the exercise of 
the police power, may legitimately extend the application of the prin- 
ciple that underlies the maxim. Sic utere tuo ut alienum non laedas, 
so far as may be requisite for the protection of the public. 

For it is settled that neither the "contract" clause nor the "due 
process" clause has the effect of overriding the power of the state to 
establish all regulations that are reasonably necessary to secure the 
health, safety, good order, comfort, or general welfare of the com- 
munity ; that this power can neither be abdicated nor bargained away, 
and is inalienable even by express grant; and that all contract and 
property rights are held subject to its fair exercise. Slaughter House 
Cases, 16 Wall, 36, 62, 21 L. Ed. 394, 404; Munn v. Illinois, 94 U. S. 
113, 125, 24 L. Ed. 71, 84; Boston Beer Co. v. Massachusetts, 97 U. 
S. 25, 33, 24 L. Ed. 989, 992; Mugler v. Kansas, 123 U. S. 623, 665, 
31 L. Ed. 205, 211, 8 Sup. Ct. 273; Crowley v. Christensen, 137 U. 
S. 86, 89, 34 L. Ed. 620, 621, 11 Sup. Ct. 13; New York & N. E. R. 
Co. V. Bristol, 151 U. S. 556, 567, 38 L. Ed. 269, 272, 14 Sup. Ct. 437; 
Texas & N. O. R. Co. v. Miller, 221 U. S. 408, 414, 415, 55 L. Ed. 789, 
795, 796, 31 Sup. Ct. 534. And the enforcement of uncompensated 
obedience to a regulation established under this power for the public 
health or safety is not an unconstitutional taking of property without 
compensation or without due process of law. Chicago, B. & Q. R. Co. 
V. Chicago, 166 U. S. 226, 255, 41 L. Ed. 979, 991, 17 Sup. Ct. 581 ; 
New Orleans Gas Light Co. v. Drainage Commission, 197 U. S. 453, 
462, 49 L. Ed. 831, 835, 25 Sup. Ct. 471 ; Chicago, B. & Q. R. Co. v. Illi- 
nois, 200 U. S. 561, 591, 592, 50 L. Ed. 596, 608, 609, 26 Sup. Ct 341, 
4 Ann. Cas. 1175. 

Of course, if it appear that the regulation under criticism is not 
in any way designed to promote the health, comfort, safety, or wel- 
fare of the community, or that the means employed have no real and 
substantial relation to the avowed or ostensible purpose, or that there is 
wanton or arbitrary interference with private rights, the question 
arises whether the law-\nakirig body has exceeded the legitimate bounds 
of the police power. 

The ordinances now in question must be considered in view not only 
of the charter and property rights of plaintiff in error, but of the actual 
situation that has developed and now exists in Goldsboro, with the con- 
sent and long acquiescence of plaintiff in error and its predecessors 
in interest. A town of considerable size and importance has grown up 
along the line of the railroad. The strip of land 130 feet in width, so 
far as it is not occupied by the railroad tracks, for many years has 
been and still is used for the ordinary purposes of a street. The su- 
preme court of North Carolina found, upon adequate evidence, that 
it is the main business street of the town, frequently crowded with 
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pedestrians and vehicles ; and that the operation of trains along it, not- 
withstanding the utmost care of the railroad company, tends to ob- 
struct the crossings and is fraught with danger to life and property. 
There are, within the blocks covered by the ordinances, two main lines 
of railway besides that of plaintiff in error. These, of course, com- 
plicate the situation by narrowing the spaces available for ordinary 
travel north and south on East and West Center streets, and must also 
enhance the dangers at the crossings. 

It is very properjy conceded that the company may be required to 
limit the speed of its trains, and to have flagmen precede them to warn 
persons of their approach ; and that the company may be required to 
change its g^ade at the street crossings. In New York & N. E. R. Co. 
V. Bristol, 151 U. S. 556, 567, 38 L. Ed. 269, 272, 14 Sup. Ct. 437, this 
court sustained a Connecticut statute directed to the extinction of grade 
crossings as a menace to public safety, and compelling this to be done 
at the expense of the companies, although the grade crossings had 
been long before established under legislative authority. In Chicago, 
B. & Q. R. Co. V. Chicago, 166 U. S. 226, 251, 41 L. Ed. 979, 989, 17 
Sup. Ct. 581, it was held that when the city opened a new street across 
the railroad it was not bound to take and pay for the fee in the land, 
but only to make compensation to the extent that the value of the com- 
pany's right to use the land for railroad purposes Was diminished by 
opening the street across it ; and that the company was not entitled to 
have its compensation increased because of the fact that in order to 
safeguard the crossing it would thereaftei be obliged to construct gates, 
and a tower for operating them, plank the crossing, fill in between the 
rails, and incur certain annual expenses for depreciation, maintenance, 
employment of gatemen, etc. To the same effect are Wabash R. Co. 
V. Defiance, 167 U. S. 88, 97, 42 L. Ed. 87, 91, 17 Sup. Ct. 748 ; Chica- 
go, B. & Q. R. Co. V. Nebraska, 170 U. S. 57, 75, 42 L. Ed. 948, 954, * 
18 Sup. Ct. 513; Northern P. R, Co. v. Minnesota, 208 U. S. 583, 597, 
52 L. Ed. 630, 636, 28 Sup. Ct. 341 ; Cincinnati, I. & W. R. Co. v. 
Connersville, 218 U. S. 336, 343, 54 L. Ed. 1060, 1064, 31 Sup. Ct. 
93, 20 Ann. Cas. 1206; Chicago, M. & St. P. R. Co. v. Minneapolis 
(decided this day) 232 U. S. 430, 58 U Ed. 671, 34 Sup. Ct. 400. And 
see Grand Trunk Western R. Co. v. South Bend, 227 U. S. 544, 554, 
33 Sup. Ct. 303, 57 L. Ed. 633, 639, 4+ L. R. A. (N. S.) 405. 

But manifestly the tracks cannot be brought to the street grade at 
the crossings without being lowered between the crossings as well. 
And if this is to be done, it follows that not merely the tracks, but the 
surface adjacent to the tracks, must be made to conform to the estab- 
lished grade of East and West Center streets between the crossing 
streets ; or else the street will be rendered materially less convenient 
for purposes of north-and-south travel, and the drainage will be ma- 
terially interfered with; or at least the municipal authorities might 
reasonably so determine. The establishment of a proper system of 
drainage for the city in the interest of the public health and genera) 
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welfare is an object that legitimately invokes the exercise of the police 
power. New Orleans Gas Light Co. v. Drainage Commission, 197 U. 
S. 453, 460, 49 L. Ed. 831, 834, 25 Sup. Ct. 471. 

As to filling in between the rails, elsewhere than at the crossing 
streets, we have to do not merely with the necessities of drainage, but 
with the safety of persons crossing the railroad tracks midway of the 
respective street blocks. The power of the state to prescribe precau- 
tions with respect to the running of railroad trains so as td guard 
against injuries to the persons or property of others is not confined to 
the establishment of such precautions at highway crossings. State 
enactments requiring railroad corporations to maintain fences and cat- 
tle guards alongside the railroad have been repeatedly sustained. Mis- 
souri P. R. Co. y. Humes, 115 U. S. 512, 522, 29 L. Ed. 463, 466, 6 Sup. 
Ct. 110; Minneapolis & St. L. R. Co. v: Beckwith, 129 U. S. 26, 34, 
32 L. Ed. 585, 588, 9 Sup. Ct. 207 ; Minneapolis & St. L. R. Co. v. Em- 
mons, 149 U. S. 364, 366, 37 L. Ed. 769, 771, 13 Sup. Ct. 870. For the 
purposes of the argument it may be conceded that no person has the 
right, as against the railroad company, to pass over its tracks except 
at one of the street intersections; although this may not be entirely 
clear. But unless excluding fences be established adjacent to the rail- 
road tracks (and this is not proposed nor even suggested as feasible), 
it is inevitable that many people, with or without right (children of 
tender years, among others), will cross at places other than the street 
intersections; and a police regulation intended to prevent injuries to 
persons thus crossing cannot be judicially denounced as arbitrary. 
Other grounds for sustaining section 5 might be mentioned; but we 
need not further particularize. 

There remain only the limitation of car shifting and the prohibi- 
tion of the standing of cars upon East and West Center streets in the 
four blocks that lie between Spruce and Ash streets, in the heart of 
the city. As already pointed out, the state court construed "shifting" 
as applying only to the "cutting out and putting in" of cars in the mak- 
ing up of trains. This operation is not to be performed within the four 
blocks specified except during two hours in the morning and two hours 
in the afternoon of each day. The time limits were evidently adopted 
with regard to the necessities of the industries that are located along 
the railroad, and at the same time with a view to the necessities of 
general travel upon the streets. It was complained that the time allow- 
ed for shifting is inadequate ; but there is nothing in the proof on this 
subject to overthrow the finding of the court that the ordinance is a 
reasonable exercise of the police power. 

The prohibition against the standing of cars for a longer period 
than five minutes within the same four blocks is intended to prevent the 
loading and unloading of cars in the street, with the attendant use of 
wagons and drays for the purpose. In view of the obstruction to street 
travel that is naturally incident to such operations, the prohibition can- 
not be deemed wholly unreasonable. In effect it prevents ordinary 
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travel upon the street from being thus obstructed, and requires that 
the loading and unloading of cars shall be done at the regular freight 
terminals. 

The regulations in question are thus found to be fairly designed to 
promote the public health, safety, and welfare ; the measures adopted 
appear to be reasonably suited to the purposes they are intended to ac- 
complish ; and we are unable to say that there is any unnecessary inter- 
ference with the operations of the railroad, or with the property rights 
of plaintiff in error.' Therefore, no violation of the "contract" or "due 
process" clauses is shown. 

Judgment affirmed. ^ ^LZZTT^ 

Reservation of Power to Repeal or Amend Charter * 
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POLK V. MUTUAL RESERVE FUND. 

upreme Court of the United States, 1907.« 207 U. S. 810, 28 SniK Ct 65, 
■— 52 U Bd. 222.) 

On a certificate from the United States C i rcuit C ourt of Appeals 
for the Second Circuit presenting gi^^stinns as to whe ther contract ob- 
l igations were impaired or du e proce ss of law denied h^the reorganiza- 
tion of an associatio n insunng lives upon the co-operative plan as^a . 
mutua l lev eLpfemium "^company, under a new name, and without the 
consent of the members. Answered in the negative. 

T he circuit cou rt ofjappeals desires instruction upon. the fQUawiog: 

Questions . 

"1. Doejs the amended bill of complaint disclose that any contract 
obligations between complainants and the dejendant Mutual Reserve 
Fund L ife A ssociation were impaired by the incorporation of the 
Mutual Res e rve L if e_ Insurance Company in 1902^ pursuant to the 
provisions of chapter 722, Laws 1901, of the State of New York, and 
t he tr ansferjQsai4 company pf th^assets^propertieSj and membership 

oTTEeZM^uaL-Resecvs Fundiit Q .^ssaciatioa? 

"2. Does the amended bill of complaint disclose and show that chap- 
ter 722, Laws of 1901, of the state of New York, was in violation of 
article 1, § 10, of the Constitution of the United States, as impairin g 
t he obligation s of a contract between the defendant Mutual Reserve 
Fund Lite AssbHation "and corhplamants, in so far as it authorjze4^t£e 
reincorporation of "said" association as the Mutual Reserve Life In- 
s urance Company ? 

"3. Does the amended bill of complaint disclose that chapter 722, 
Laws of 1901, of the state of New York, is in violation of the provi- 
sions of article 14 of the Amendments to the Constitution of the United 




4 For discussioii of principles, see Clark on Corp. (3d E>i.) \ Tl. 
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States, in this, — t hat t he reincorporation of the Mutual Reserve Fund 
LLt^ AssoQiation as the Mutual Reserve Life Insurance Company] and 
^h^-^hanges in the charter powers and franchises of the corporation, 
have the effect o f depriving^C9mplajnants of their property witkout due 
process jof Jaw, an3 of their vested contract rights and privileges, and 
of their property rights under their contracts and agreements with 
respondent asso.cialicai ? 

4. Does the amended bill of complaint disclose that chapter 722, 
Laws of 1901, of the state of New York, was in violation of those 
provisions of article 14 of the Amendments to the Constitution of the 
United States, which provides that no state shall make or enforce any 
law which shall abridge the privileges or immunities of thejcitizeas 

the United States,, nor shall any state deprive any person ^f, Hie, 
liberty, or property .witliput due process of law, nor deny to any per- 
son within its jurisdiction the equal protection of the laivs?!' 
"Mr. JiisTiciS Moody delivered the opinion of the court : • 
The Mutual Reserve Fund Life Association of New York (herein- 
after called/the ''association") was originally incorporated under'^Rap- 
ij^j/^er 267 of the Laws of New^York of 1875! Yhe certificate of incor- 
"-^ poration stated the purposes of the association to be to proA:lde "Tiqiie- 
fits tor familTes and others dependent * * * by means of volun- 
t ary contrib utions * * * a nd to provide a fu nd for th e common 
and exclusive benefit pf all members." In 1883' the associatio n re - 
incorporated under chapter 175, Laws of 1883, and while this charter 
was ^n, existence liie complainants became members and policy hold- 
, ers. That law provided for the incorporation and regulation of co- 
tv-it^ operative and assessment life and casualty insurance associations, and 
the charter of the association stated the business to be conducted as 
"the transaction of life insurance upon the co-operative or assessment 
. plan/' The law, as will presently be shown, was subject to^ alteration 
J '.^6 ^ Qr,ISP£al. In 1892 an" act known as the insurance lavv (chapter 38 of 
the General Laws) was passed, repealing previous laws upon the su)>- 
jecTqf "insurance, and expressed to be "applicable to all corporations 
auAorized by law to make insurances.'* Section 52 of this act, as 
amendeJ'By chapter '722 of the Laws of 1901, is as follows: 

"Sec. 52. Reorganizations of Existing Corporations and Amend- 
ment of Certificates. — Any domestic corporation existing or doing busi- 
ness at t he tim e this chapter takes effect may, by a vote of a majority 
oj 7ts directors or trustees, accept provisions of this chapter and 
amend its charter to conform with the same, upon obtaining the con- 
sent of the superintendent of insurance thereto in writing : and there- 
after it shall be deemed to have been incorporated under this c hapter , 
and every such corporation," in reincorporating under this provision, 
may, for that purpose, so adopt, in whole or in part, a new charter, "in 
conformity herewith, and include therein any or all provisions of ifs 

» The statement of facts Is abridged. 
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existing ch arter, an d any or all changes from its existing., charter^o 
c over and enjoy imy o r aff the privileges and j^rQvisiQliS. .of ..e;ci§.tipg 
la ws which might be so included and enjoyed if it were originally in- 
c orporat ed thereunder : and_ it shall, upon such adoption of and after 
obtaining; the consen t^sJO-th^JgctTon before provided, to such char- 
ter, and filing the same and the record of adoption and consen t in the 
o ffice of the superintendent of insurance, perpetually enjoy the s^me as 
and be su ch corporation, and which is declared to be a continuation 
o f such corpo ration which_existe d pr ior _ to such reincgrporation ; 
and .the offices, t hereir^, W^J^h s^ ^fl hp continued,, shall be filled by the 
r espective incumbent s fox -the periods for which th?:y,.were electpd, 
and all others shall hfi^ filled in the same manner by such amended 
charte r pro v ijs^. Every domestic insurance corporation may amend 
its charter or certificate of incorporation by inserting therein any 
statement orlnatter which might have been originally inserted therein; 
and the same proceedings shall be taken upon the presentation of such 
amended charter or certifi^ catfi^lQiJhe superintendent of insurance, as 
a re require d byjli is c hapter to, be taken with respect to an original 
charter or certificate : and if approved by the superintendent of insur- 
ance and his certificate of authority to do business thereunder is craxit- 
ed^ th^corporation shall thereafter be deemed to possess the same 
powers and be su bject to the same liabilities as if such amended char- 
t er or certifi cate had ^een its original charter or certificMe of incorpo- 
ration, but without prejudice to any pending action or proceeding or 
any j^igKts ^pVevToiisIy accrued. This section shall apply to insurance 
corporations organized under or subject to article 6 of the insurance 
law as well as to insurance corporations organized under special char- 
ters or articles 2 and 10 of the insurance law ; all contracts, policies, 
and certificates issued by such corporations prior to accepting the pro- 
visions of this chapter shall be valued as one-year term insurance at 
the ages attained, excepting when such contracts, policies, or certificates 
shall provide for a limited number of specified premiums or for spec- 
ified surrender values, in which case they shall be valued as provided 
in article 2, § 84, of the insurance law." 

Following strictly the provisions of this section, the association ag- 
cepted the p rov i sion s of the insurance law, amended its charter, and 
became entitled to all the privileges of the law as if it had been origi- 
na lly incorporated the reunder. In the amendme nts to the_charter the 
name of the associa tion was. .changed to "Mutual Reserve Life Insu r- 
a nce Company" (herei nafter called the "company"), and the business 
orthe_company was stated to be "insurance upon the lives or the health 
o fper^"ns,"ah d all and every insurance appertaining thereto, the mak- 
i ng of endow ments, and the granting, purchasing, and dispensing of / ^ .y. 
annuities ." The effectof this was to broaden the business from that oil' (^ * "' 
merely co-operative and assessment life insurance to life insurance of 
every kind. It is conceded that what was done was within the author- 
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' . / f i ty c onferred by tbe.statute^ and the sub|ect for our considerati.Qn^i? 
' ^"^ f whether any of the rights secured to the complainants by the^Consti- 

^/^^^^[/tutTon of the United States have been impaired. 

/ ' The first question certified is whether the incorporation of the com- 

^ pany and the transfer to it of the assets, property, and membership 

*<^^ ^of the association impaired any. contract obligations between the as- 
s^sociation and the complainants. This question possi bly implipg tViat hy 
IC t he reincorpora tion an entirely new^corgoratjon was create d^ to whi ch 

the property oflhe old corporation was transferred. But the question 
must be interpreted with the aid of the statement of facts which ac- 
companies it. An examination of the {acts and of the statute sho^YS 
that there was simply a reorganization of an existing corporatioij^jarid 
not the creation of a new one. T[^he title of the section is, "Reorganiza- 
tions~oI"existing corporations and amendment of certificates." It au- 
thorizes an existing corporation by vote of its directors to accept the 
provisions of the chapter and amend its charter. I t provides expressly 
t hat the corporation, with its added jpowers and revised chart er, s MU 
be a " continuation of such corporation which existed prior to such re- 
incorporation." This, perhaps, makes superfluous the saving of 
"pending action or proceeding or any rights previously accrued" which 
the section cautiously insures. The declaration filed by the directors, 
and certified by the attorney general to be in conformity with law^je- 
c ites that th e association "has duly accepted the provisions" of^the in- 
surance law^ and "duly adQpted.the following amended charter." The 
corporation was not changed to a stock, but continued as a mutual, 
company. The cha nge of name cannot control the significance of these 
\ facts. We answer this and the other question^ upon the assumption, 

/ , therefore, that the old corporation was still in existence, under a new 

'^^ name, and with added powers, but with unchanged membership:* and 
" ^ bound to perform all its existing obligations. y£on_this view^itjs 
impossible to say that any of the contract obligations of the association 
tq the complainants have been impaired by the reorganijation. This 
was the view apparently accepted by the company, who, in its notice to 
its members, said: "This reincorporation, while insuring the stability 
of the company, makes no change in your policy." iLis.cqntendfid, 
however, that the last clause of the section, which is applicable to asso- 
ciations^ for Insurance^ under the co-operative or assessment planj,,af- 
fects^thej:ontracts of the old members by converting them into^Qng- 
year-term insurances at the ages attained. But, as we understand this 
clause, it has no effect upon the contracts of insurance, but is designed 
for a totally diflFerent purpose. It simply prescribes a standard by 
which the liabilities on the assessment contracts must be appraised. 
The superintendent of insurance is charged with the duty of deciding 
whether the assets of insurance companies bear such a relation to their 
liabilities that it i$ safe to allow them to continue in business. A very 
large part of the liabilities of any insurance company is upon outstand- 
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ing contracts of insurance, not due and therefore not capable of exact 
measurement. Such liabilities can only be estimated or "valued." Sec- 
tion 84 of the insurance law provides for the method of estimating or 
valuing the liability on ordinary life policies, but that method seems 
inapplicable to assessment policies. In any event, t he le^slature deter- 
mined that, when an assessment company was allowed to engage in 
other kinds of life insurance, its outstanding: policies should be ap- ^ 
praised as liabilities as if they were one-year-term insuraince at the !/ 
ages at taine d." This does not make them such in fact, or authorize the ^MC& "**- 
c ompany , in its dealings with the policy holder, to treat them as such. 
The statuto ry,§p2faJsement of jhe policies for bookkeeping purposes 
no more affects the rights of the members under their contracts than 
the a ccoun t of stocK of a merchant would affect the rights of his cred- 
i tors. The first question must be answered in the negative. 

The second question certified is whether the law of 1901, so far as 
it authorized the reincorporation of the association, was in violation 
of the clause of the Constitution forbidding a state from passing a 
law impairing the obligation of contracts. A simi lar question w^s 
before the com-t in Wright v. Minnesota Mut. L. Ins. Co., 193 U. S. 
\>^ 657, 48 L. Ed: 832, 24 Sup. Ct. 549, wherejt was held .that a la w of 
Minnesota^au thorizing an assessment insurance company to change its 
business to that of insurance upon a regular premium basis, was not 
m violation of this provision of the Constitution. The reasoning of 
the court in that case need not be repeated. It is conclusive upon this 
question, unless the case at bar can be distinguished from it The 
complainants seek to distinguish the case in several respects, which 
must be noticed. First, it is said that in the Wright Case 'the power 
of amendment of the articles of association was reserved in the arti- 
cles of association, while no such reservation exists here. But the 
Constitution of New York, in force since 1846 contains this provision : 
^^ Corpor ations may be fpnned under |[eneral laws; but shall not be 
created by special act, except for municipal purposes, and in cases 
where, in the judgment of the legislature, the objects of the corpora- ) 
tion cannot be attained under general laws. All general laws and s£e- / 
cial a cts passed pursuant to this section may be altered from time \si4^t/ 
time^^ r^repeaTefl .^^ Article 8, § 1. A constitutional provision of the 
st ate of !Michigan in substantially the same words was held to ^uthor- 
ize important changes in the articles of association of an insurance 
co mpany "TnaTfpgf ated" under a general law. Looker v. Maynard, 179 
U; S. 46, 45 L. Kd;7y,"2I Sup. Ct. 21. There it was said (179 U. S. 
52, 21 Sup. Ct. 23, 45 L. Ed. 79): "TlifiLjffeQt.pi such a.provisiop, 
whether cont ained in an original act of incorporation, or in a constitu- 
tion, or general law, subject to which a charter is accepted, is, at the 
least, to reserve to the legislature the power to make any alteration or 
amendment of a charter subject to it, which will not defeat or sub- 
stantially impair the object of the grant, or any right vested under the 
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g rant , and wjiich the legislature may deem necessary to carry int<Lfi|- 
fect the purpose of the grant, or to protect the rights of the public 
or of the corporation, Its stockholders or creditors, or. to promote 
the due administration of its affairs." This case shows that it is 
immaterial whether the power to alter the charter is reserved in the 
original act of incorporation, or in the articles of association under 
a general law, or in a constitution in force when the incorpora- 
tion under a general law is made, as in the case at bar. Second. 
It is said that in the Wright Case the change was made by the ma- 
jority of the members of the association, while in the case at bar 
it was made by a majority of the directors without the consent of 
the members. But in each case the change was made in conformity 
with the provisions of the law authorizing it, and, if the legislature has 
the constitutional power to authorize the change by the vote of a ma- 
jority of the members, it has the power to authorize the change by a 
vote of a majority of the directors. The rights of a protesting mem- 
ber are no more impaired in one case than in the other. Next, it is 
said that distinctions may be based upon the allegations in this case that 
the association was insolvent, and that, knowing this, its officers de- 
vised the scheme of reincorporation and procured legislation author- 
izing it, with the intent to defraud the members. That the corporation 
was solvent was emphasized by the court in the Wright Case, but noth- 
ing in the decision of the constitutional question turned upon that. It 
would introduce a new uncertainty into the law if the constitutionality 
of statutes were to be judged by the motives and purposes of those who 
persuaded the legislature to enact them. We are unable to conceive of 
any possible bearing that these allegations, if accepted as true, could 
have on the constitutional questions certified to us, or to regard them 
as creating any real and substantial distinction between the case before 
us and the Wright Case. On t he authority of that case, there forg^Jbe 
s econd question m ust be answered in the negative. 

The other two questions certified inquire whether the law under 
which the reincorporation was made, or the reincorporation and chang- 
es in power made under its provisions, are in violation of the Four- 
teenth Amendment to the Constitution of the United States. These 
questions do not require separate or detailed consideration. As ap- 
plied to the facts of this case, they are practically dealt with in the dis- 
cussion which has preceded. It is not suggested that any rights se- 
cured to the complainants by the Fourteenth Amendment were violated 
in any other manner than by the reincorporation of the association 
without the consent of its members, the change in and addition to its 
powers, and the consequent effect upon the contract rights of the com- 
plainants and upon their relation to the corporation. But Jt has been 
shown t hat the contract rights of the complainants have not been al- 
f ected b3rthe reincorporation, and the same reasoning that leads to Jhe 
conclusion that the changes in the charter powers, made under the re- 
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served pow ers of the state^ jcto not violate the contract clause of the 
C onstitution, is apt to show that they, do not violate the Fourteeqth 
Amendm ent. ^Tn fact, the only suggestion of a violation of the Four- 
teenth Amendment made to us is that the reincorporation, under the 
circumstances of this case, deprived the complainants of their vested 
rights and privileges and property rights under their contracts, with- f\ 
out due process of law. Since^tibe jncorporation has deprived the J 
c omplainan ts of no vested rights^ privileges, or property, tfie conten- ^^^O 
ti on fails . 

^'i'lie whole argument of the complainants upon these constitutional 
questions, though enveloped in many words and presented in divers 
forms, rests upon a single proposition. Thatproppsition i_s that tficy* 
having become member s of anjissociation insuring lives upon the co- 
operative and assessment plan, and l)eing therefore, in a sense, bo,th 
insurers an d insUre dJTiave a vested right that the association shall not, 
w ithout their consen t] engage in other kinds of insurance, which may 
and probabtj^ will indirectly affect, for better or worse, their relatiojis 
toJIjIL THe troub le with this proposition is that^it was made and de- 
nied in the Wrigh t Case. 

We have confined our consideration strictly to the constitutional 
questions certified. It may be that the complainants* rights under 
their contracts have not been observed by the company or that they 
have otherwise been unlawfully injured. These questions are not be- 
fore us. 

The questions are severally answered in the negative. 




IV. Taxation of Corporations ^ 




HAWLEY v. CITY OP MALDEN. 

( Supreme Court of th e United States, 1914. 232 U. S. 1, 84 Sup. Ct 201, 

58 L. Ed. 477.) 

In Error to the Superior Court of the State of Massachusetts to re - 
view a judgm ent in_ favor of defendant_in_an action to recover back 
t axes Pa iTunder^jrotestj entered pursuant to the direction of the Su- 
preme Ju dicial Court of that state after a demurrer to the declaration 
h ad been sustain ed by the Sup erior Court. Affirmed. 
IVlr. Justice Hughes delivered the opinion of the court: 

The plaintiff in error, a resident of the city of Maiden, brough t this 
action to recover tlTe amount of certain taxes which _he_ had jiaid^ under 
protest. T he tax es were assessed upon shares which he held in foreign 

• For dlflcuasion of principles, see Clark on Corp. (3d Ed.) \\ 79-81. 
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corporations most of which did no business and had no propertejsdih- 
in the state of Massachusetts. It was alleged that the le vy and colle c- 
tion were in violation of the due process and equal protectio n clauses 
o f the Fourteenth Ame ndment. Demurrer t o t he dec laration wa.s sus - 
tai ned by the superior court, and the case was reported to the s uprem e 
ju dicial court of the commonwealth, which directed judgment for^the 
d efendant . 204 Mass."'n8r90Tr.X''415. 

I t is conceded th at the objec tion that the statute authorizing the tax 
(Rev. Laws [Mass.] cHap. 12, "^§"^, "4723) denies to the plamt iffjn 
error the equal protection of the laws is not w^ll taken fTnitjtjs^QQn- 
ten3e3i that the sRares were not within the jurisdiction of the state, and 
hence that the enforcement of the tax constitutes an unconstitutional 



« •« m 



'deprivation of property. 

"THe" power tfius challenged, as the state court points out, has been 
continuously exercised by the state of Massachusetts for more than 
three quarters of a century. Substantially the same statutory provi- 
sion, derived from an earlier enactment, is found in Rev. Stat. (Mass.) 
chap. 7, § 4, and its constitutionality has been sustained by repeated 
state decisions. Great Harrington v. Berkshire County, 16 Pick, 
(Mass.) 572; Dwight v. Boston, 12 Allen (Mass.) 316, 90 Am. Dec. 
149; Frothingham v. Shaw, 175 Mass. 59, 61, 55 N. E. 623, 78 Am. 
St. Rep. 475. And other states through a long period of years have 
asserted a similar authority. Union Bank v. State, 9 Yerg. (Tenn.) 
490; McKeen v. Northampton County, 49 Pa. 519, 88 Am. Dec. 515; 
Whitesell v. Northampton County, 49 Pa. 526; State, Fish, Prosecutor^ 
V. Branin, 23 N. J. Law, 484; State, Vail, Prosecutor, v. Bentley, 23 
N. J. Law, 532 ; Worthing^on v. Sebastian, 25 Ohio St. 1 ; Bradley v. 
Bauder, 36 Ohio St. 28, 38 Am. Rep. 547; Dyer v. Osborne, 11 R. L 
321, 23 Am. Rep. 460; Seward v. Rising Sim, 79 Ind. 351 ; Ogden v. 
St. Joseph, 90 Mo. 522, 3 S. W. 25 ; Worth v. Ashe County, 90 N. C. 
409 ; Jennings v. Com., 98 Va. 80, 34 S. E. 981 ; Appeal Tax Ct. v. 
Gill, 50 Md. 377; State v. Nelson, 107 Minn. 319, 119 N. W. 1058; 
Bacon v. State Tax Com'rs, 126 Mich. 22, 60 L. R. A. 321, 86 Am. iSt. 
Rep. 524, 85 N. W. 307; State v. Kidd, 125 Ala. 413, 28 South. 480; 
Com. v. Lovell, 125 Ky. 491, 101 S. W. 970; Stanford v. San Fran- 
cisco, 131 Cal. 34, 63 Pac. 145; Judy v. Beckwith, 137 Iowa, 24, 15 L. 
R. A. (N. S.) 142, 114 N. W. 565, 15 Ann. Cas. 890; Greenleaf v. Mor- 
gan County, 184 111. 226, 75 Am. St. Rep. 168, 56 N. E. 295. It is well 

) settle d that the property of the shareholders in their respective sh ares 

' * /j js distinct from the corporate property, franchises and capital stocky 

' '*■' an d may be separately taxed (Van Allen v. Assessors [Churchill"' v. 
XTtTca]' 3 Waif.' 5'73, 584, 18 C Ed. 229, 234 ; Farrington v. Tennessee, 
95 U. S. 679, 687, 24 L. Ed. 558, 560; Tennessee v. Whitworth, 117 
U. S. 129, 136, 137, 29 L. Ed. 830, 832, 6 Sup. Ct. 645 ; New Orleans 
V. Houston, 119 U. S. 265, 277, 30 L. Ed. 411, 415, 7 Sup. Ct. 198); 
and the rulings in the state cases which we have cited proceed upon 
the view that~shares are' personal property, and, having "no situs'eTse- 
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where, are ta xable by the state of the j)vmer]s dpmjcU^.3Yhc^ 
porations b e forei g n ox domestiq. 

it is said that the question of the constitutional validity of such taxa- 
tion has not hitherto, been raised definitely in this court and has not 
been directly passed upon. There is no doubt, however, that the exist- 
«ice of the state authority has invariably been assumed. In Sturges v. 
Carter, 114 U. S. 511, 29 L. Ed. 240, 5 Sup. Ct. 1014, 
broucrht to recover taxes imposed under the law of Ol 
•of stock owned by a resident of Ohio in the Western U 




0)mpany^ a New Y ork corporation. The right of the state to tax the 
s hares was not quest ioned, and as it was found that a statutory ex- 
^mption which wasT cTIefllirpQn in defense Sid not agpjyj^the recovery 
of theTax was sus tamed.^ Again, in-Kidd v. Alabama, 188 U. S. 730, 
4^ i/. Kd. o6y, 23^Sup. Ct. 401, it was not disputed that the state was 
entitled to tax sha res owned by its citizens in fore ign corporations. 
^^^ lifgl^"^^"^ ^^s ^^^t fbf.^tf)^';^^ in that case created an unconstitu- 
t ional discrimin ation, and this point being found to be without merit, 
theJaxjyiTA&Judj^id- ' In 'Wright v. Louisville & N. R. Co., 195 TJ. S. 
219, 49 L. Ed. 167, 25 Sup. Ct. 16, the question was whether shares of 
stock in a railroad corporation of another state, which were owned by 
a Georgia corporation, were taxable under the Constitution and laws 
of Georgia. The state's power to tax the shares was not denied, so 
far as the Constitution of the United States was concerned, but it was 
<:ontended that this power had not been exercised. The Constitution 
of Georgia provided that all taxation should "be uniform upon the 
«ame class of subjects, and ad valorem on all property subject to be 
taxed within the territorial limits of the authority levjring the tax," and 
should be levied and collected under general laws. The general tax 
act had authorized a tax on all of the taxable property of the state. It 
was clear that the state had directed shares in foreign corporations to 
be taxed, provided these could be considered to be "property subject to 
be taxed within the territorial limits" of the taxing authority. And 
such shares, when held by a resident, being deemed to fall within this 
descrigtionj^it^was decided that the stajte officer was entitled to collect 
t he tax . "Putting the case at the lowest," said the court, "the above- 
cited section of the Constitution was adopted in the interest of the 
state as a tax collector, and authorizes, if it does not require, a tax on 
the stock." So, also, in Darnell v. Indiana, 226 U. S. 390,- 57 L. Ed. 
267, 33 Sup. Ct. 120, the authority of the state to taxjthe shares of its 
■ citizens in foreign co rporations was recognized7 the tax be mg s ust ained 
a gainst objections urg ed under the cominerce clause, art. 1, § 8^ and 
th e equal prote ction clause of the Fourteenth Amendment. 

To support tEe contention that this familiar state action,, hitherto 
assumed to be valid, is fundamentally violative of the Federal Consti- 
tution, the plaintiff in error invokes the doctrine that a state has no 
right to tax the property of its citizens when it is permanently located 
in another jurisdiction. Louisville & J. Ferry Co. v. Kentucky, 188 U. 
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S. 385, 47 L. Ed. 513, 23 Sup. Ct. 463; Delaware, L. & W. R. Co. v. 
Pennsylvania, 198 U. S. 341, 49 L. Ed. 1077, 25 Sup. Ct. 669; Union 
Refrigerator Transit Co. v. Kentucky, 199 U. S. 194, 50 L. Ed. 150, 26 
Sup. Ct. 36, 4 Ann. Cas. 493. But these decisions did not involve the 
question of the taxation of intangible personal property (Union Re- 
frigerator Transit Co. v. Kentucky, supra, p. 211); nor do they apply 
to tangible personal property which, although physically outside the 
state of the owner's domicil, has not acquired an actual situs elsewhere. 
Southern P. Co. v. Kentucky, 222 U. S. 63, 68, 56 L. Ed. 96, 98, 32 
Sup. Ct. 13. When we are dealing with the intangible interest of the 
shareholder, there is manifestly no question of physical situs, so far 
as this distinct property right is concerned, and the jurisdiction to tax 
it is not dependent upon the location of the lands and chattels of the 
corporation. 

The argument, necessarily, is that shares are to be deemed to be 
taxable solely in the state of incorporation. It is urged that these 
rights rest in franchise, and that the principle of the decision in Louis- 
ville & J. Ferry Co. v. Kentucky, supra, holding that a ferry franchise 
granted by Indiana to a Kentucky corporation was not taxable in Ken- 
tucky, is applicable to shares of stock. But* that case went upon the 
ground that the franchise was an incorporeal hereditament, and hence 
had its legal situs in Indiana, 188 U. S. 398, 23 Sup. Ct. 463, 47 L. Ed. 
513. Shares fall within a different category. While the shareholder's 
rights are those of a member of the corporation entitled to have the 
corporate enterprise conducted in accordance with its charter, they are 
still in the nature of contract rights or choses in action. Morawetz, 
Priv. Corp. § 225. As such, in the absence of legislation prescribing a 
different rul e, they are appropriately related to the person Qi._th^ 
owner^ and, bein^ held by him at his domicil, constitute property, with 
respect to which he is under obligation to contribute to the support. of 
the government whose protection he enjoys. Kirtland v. Hotchkiss, 
100 U. S. 491, 25 L. Ed'. 558;' Bonaparte v. Appeal Tax Ct, 104 U. 
S. 592, 26 L. Ed. 845 ; Covington v. First Nat. Bank, 198 U. S. 100, 
111, 112, 49 L. Ed. 963, 968, 969, 25 Sup. Ct. 562; Southern P. Co. v. 
Kentucky, supra ; Cooley, Tax'n (3d Ed.) 26. 

Undoubtedly, the state in which a corporation is organized may pro- 
vide, in creating it, for the taxation in that state of all its shares, 
whether owned by residents or nonresidents. Corry v. Baltimore, 196 
U. S. 466, 49 L. Ed. 556, 25 Sup. Ct. 297. This is by virtue of the 
authority of the creating state to determine the basis of organization 
and the liabilities of sharehojders. Id., 196 U. S. 476, 477, 25 Sup. Ct. 
297, 49 L. Ed. 556; Hannis Distilling Co. v. Baltimore, 216 U. S. 285, 
293, 294, 54 L. Ed. 482, 485, 486, 30 Sup. Ct. 326. So, by reason of its 
dominant power to provide for the organization and conduct of na- 
tional banks. Congress has fixed the places at which alone shares in 
those institutions may be taxed. Rev. Stat. § 5219, U. S. Comp. Stat. 
1901, p. 3502. Wheth er, in the case of corporations organiz ed under 
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s tate laws, a pro vision by the state of incorporation, fixing th e situs gi 
shares for the purpose'''6T faxatroriribv whomever ownqd^^wQuld ex- 
clude the taxation of the_shares bv other state s in which thei r ow ners 
r eside, is a questio n whic h do es _nQj:_arise upon this ^record and need 
n ot be de cided. No su ch provision is herejinyolyedj^^and the,j)re§^i;it 
case must be determmed by thelippTrcation of the estabhshed principle 
which has been stated. 

The reaI"grounT6if complaint in this class of cases is not that the 
shares are taxed in one place rather than in another, but that they are 
taxed at all, when presumably the property and franchises of the cor- 
poration which give to the shares their value are also taxed. As to 
this we may repeat what was said in Kidd v. Alabama, supra : "No 
doubt it would be a gre at advantage to the country and to the individ- 
ual states it principles oT taxation cbuTdTe agreed upon which did not 
conflict with each other, and a common scheme could be adopted by 
which taxation of su bstantially the same property in two jurisdictions 
coul3T)e a voiHed. but the Constitution of the United States does not 
go soTar? 



llie judmient is affirmej^ 
Affirmed* 
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SOLUTION OF CORPORATIONS 
L How Dissolution b Effected ^ 



BOSTON GLASS MANUFACTORY v. LANGDON. 

{Supreme Judicial Court of Massachusetts, 1834. 24 Pick. 49, 35 Am. Dec 292.) 

Action in assumpsit bv plaintiff. Glas s Company, upon note give n 
by defendant to plaintiff . P lea in abatement that t here was no suc h 
c orporation . T he facts showed in c orpo ration in 1811. an assignmen t 
o f all thecorpo rate property in 1817 for the benefit of corp orate credi - 
t ors, and an omission to hold meeti ngs, elect directors or tr ansact busi - 
n ess since , th^n. The jury was instructed t hat tJic. coiporate life con - 
t inued, and found fo r the plaintiff. T he instructions are assigned as 
reversible error. 

Morton, J.* ♦ ♦ * The legal establishment and due organiza- 
tion of the corporation were admitted; but it was conten ded that th e 
facts disclosed showed a dissolution of it. 

l^he elementary treatises, on .corj)oratiQns describes four methodsjp 
which they may be dissolved. It .is. said that private co rporations m ^v 
lQse..tliarJfigal existence . by^ the .act of^thclcgislature ; byjhfi-dfiathjQf 
all the m embers ; b y a f orfeiture of their franchises ; an d bv a surren - 
der of their'charter§. 2~'Kyd,'' Corp. 447 ; 1 Bl. Commr485 ; 2 Kent's 
Comm. (1st Ed.) 245; Angell and Ames Corp., 501; Cakes v. Hill, 
14 Pick. 442. No other jn qde of dissolution is anywhere mentioned or 
aUyjlfiiUtg. 

1. In England, where the parliament is said to be omnipotent, and 
where in fact there is no constitutional restraint upon their action, 
but their own discretion and sense of right, corporations are suppos- 
ed to hold their franchises at the will of the legislature. But if they 
possess the power to annul charters, it certainly has been rarely exer- 
cised by them. In this country, where the legislative power is carefully 
defined by explicit fundamental laws, by which it must be governed and 
beyond which it cannot go, it has become a question of some difficulty 
to determine the precise extent of their authority in relation to the 
revocation of charters granted by them. But as jt is not pretendeithat 
ther e has b een any .legislative repeal of the plaintiff's charter, itjfldll 
not be useful further to di3cuss this branch of the subject. 

~2ri^s all the original stockholders are not deceased, the corporation 
cannot~be dissolved for the want of members to sustain and exercise 

1 For discussion of principles, see Clark on Corp. (3d Ed.) g 82. 

s The statement of facts Is rewritten and portions of the opinion are omitted. 
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t h^ coroor^t^ powy rs. Besides, this mode of dissolution cannot appl y 
tQ pecuniary or business corpo rations. The shares, being j)ropgrtyf 
pass by assignment, be quest ^r descent,, and.must, ftver rj^xnaio. tb^ 
property of some persons, who of "^^.C^^^JtyiFUfit ^f, pi<*ml^^r?^ pf th^ 
corporation as long as it may exist. 

3. Although a corporation may forfeit its charter by an abuse or 
misuser of its powers an d franchises^ yet this can only take effect up- 
on a jud gmen t of a co mpetent tri bunal . 2 Kent's Comm. (1st Ed.) 
2W; Corporation of Colchester v. Seaber, 3 Burr. 1866; Smith's 
Case, 4 Mod. S3. Whatever neglect of duty or abuse of power the 
corporation may have been guilty of, it is perfectly clear that they have 
not lost their charter by forfeiture. Until a judicial decree to this ef- 
f eet be passed, thev will co ntinue their corporate existence.. The King 
v. Amery, 2 T. R. 515. ''^' 

4. Charters are in many respects compacts between the government 
and the corporators . And as the former can not .q^riy^ tbfiL Jatter.af 
t heir franchises in violation o f jthe .cpmgact^j^ the JsttfiJl-CaWOi. Wt 
a n end to the compact wi thout the,coij§^nt; of the former. It is equally 
obligatory on both parties. The surrender of a charter can o nly b e 
made by some formal solemn act of the corporation: and will be of 

LU 
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n o avail until acc epte d,by-Ac. SSYSininJ^pt. There must be the sam e 
agreemen t of the partje§„t.Q dissolve 1;hat there was tq^form the coip- 
pact It is the acceptance which gives efficacy to the surrender. The 
dissolution of a corporation, it is said, extinguishes all its debts. The 
p pwer of disso lving itself by its own act would be a dangerQUSi.p.ower> 
and3ew^ ^xist. 

' But there is nothing in this ca se which shows an intention of the 
corporators to surr ender or forfeit IS eFrcharter^ nor anythfiig which 
can be construed infoTTuf render or forfeiture. 

The possession of prooerty is not essential to the existence of a coj- 
poration. 2 Kent's Comm. (1st Ed.) 249. Its insolvency cannot, there- 
for^, ex tinguish its legal exi stence. Nor can the as signment of all its ) ^.^^ 
property to pay its debts*, or for any other purposeThave that effect. '^•''C C7^ 



Le instrument of assignment was not so intended, and cannot be so 
construed. All its provisions look to the continuance of the corpora- 
tion. It contains covenants that the assignees may use the corporate 
name for the collection of the debts and the disposition of the proper- 
ty assigned ; that the corporation will not hinder or obstruct them in 
the performance of these functions ; that it will make any further con- 
veyances and assurances which may become necessary, and will do 
and perform any other and further acts which may be required to en- 
able the assignees fully to execute their trust. The instrument which 
covenants for future acts cannot be construed to take away all power 
of action. 

The omission to choose directors clearly does not show a dissolution 
of the corpdratTdrir'AlthoiigE the proper officers may" be necessary to 

WoaiiSEB Ca8.Cobp. — ^15 
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enable the body to act, vet they ar e not essential to its vitality. Even 
the want of officers and the want of power to elect them, would not be 
fatal to its existence. It has a potentiality which might, by proper au- 
thority, "be called into action without affecting the identity of jtnp^r^ 
porate body. Colchester v. Seaber, 3 Burr. 1870. 

B ut he re in fact was no lack of officers. Although no dir ectors ha d 
been chosen for several years, yet by the by-laws of the corp oration th e 
directors, though chosen for one year, were to continue i n office lill 
Others were chosen in their stead. * * * 

Affirmed. 




BOWDITCH v. JACKSON CO. 

Court of New Hampshire, 1012. 76 N. H. 351, 82 Ati. 1014, 

Ann. Cas. 1913A, 366.) 

Bill in equit y by CharlesR Bov^itch and others against the Jack- 
s on Company a nd othersjo enjoin a, sale of the assets of tEe "Tackso n 
Comg^iy. Ca se disc harged. 

T he plaintiffs are stockholders of the Jac ks on Company, and alleg e 
i n their bill tha t, through control exercised bjr common dir ectors, th e 
defendants were aBout to execute a conspiracy to sell the as sets of ISi e 
Jackson Company to the Nashua Company, for an inade quate pric e, 
payable in Mashua Cbmrpahy'stbclc; that in furtherance of tli i s co n- 
spiracy, the othcers "RadprocureH tTie'assenf oj the R aiders of 46Q o f 
the 600 shares of Jackson Company stock to a trust agreeme nt, wher e- 
b y tney were i rrevocably bound fgr oneygiit tQYOte for the gale: and 
t hat a meeting of th e stockholders had been called to co ns ider the pr o- 
p osed actio n. In the superior courts Wallace^ C. J., orjered the in - 
j unction, but lat er_so far modified it as to permit holding the m eeting 
and passing the votes as to the sale; the same to be effective if jjie 
i njuncti on is hereafter dissolved. The hearing on the merits was had 
beTore Plummer, J., who reported the facts and transferred the case 
without ruling, from the May term, 1911, of the superior court. Ip the 
fall of 1910 committees of the bpards of directors of the two copi - 
panics were appointed to consider the advisability of the sale an^ pur- 
chase^ T hey repo r ted r ecommending such sale on the basis g^ t|i e 
Nashua Company paj/'ing in its own stock at the rate of 1^ $ha res qf 
$500 par value for each share of Jackson Company stock of Sl^OQ Q 
par value. After this recommendation was made, holders of 466 
shares of Jackson_ Company stock entered into a trust agreement where- 
by their stock was, transferred to certain trustees to hold the sa me fo r 
one~year, to vote it for the proposed sale, and to distribute th e pr o- 
ceeds of the sale and. take necessary steps to wind up the co mpa jiy. 
Aside from thes^^articulars, the trustees were left free to exerci se 
their judgment in voting the stock, but were to make no substantial 
change in theT)usiness or condition of the corporation, except asabove ^.^^ 

specified. \> v . "A y^^ 
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After the^in junction was modified, a meeting of Jacks on Conipany 
stocKEbTders was held,' atwhicK Tt was voted (suEject to the iniunQtion 



holders, and todistriputc the pr oceed s aniong them. At |hig p^ppHnyr 
490 shares were voted in favor of the sale and 104 aeainst it. Of th^ 
490 s hares, 446 were voted^by the trustees and the balance by indiyifji^al 
holders or tlieir proxies Tnej)lajntT ffsVrotes ted-th£.i£g^lit^2l JtUfi Jac- 
tion. The.n}arket value of the jicKsQn CpmEaOJLStPiilsJiaiS ilff,n.and> is 
$97S a sh are, an d that of the Nashua Company stock. $650. After 
the sale was voted, a standing offer was secured from the American 
Trust Company ^f Boston to take the Nashua Company stock not tak^n 
b y jacKson Company stockholders a t §65p^^h^£e. The price to be 

P^i^LlS-?-^-!^-J^^^^^^ ^9RP^-?y .sjoplcliolders is adgLuate, an^ thsLwP" 
PoleTexcha^ge of stock is equitable^ Thejofikers^directbrs^ 

and attorneys who were, engaged in promoting the sale have acted in 

g ood fait h and for the best interests of both companies, accor.ding. tp 

the best oi tneirjii'dgiiient. All the terms of the proposed transaction 

a re fai r aincT equitable. . Q 

PEAsiEE,'T*^ i- The main question in this ca^g^ i§ wh^t h^r ^ g^ipg j fLdjfJ 
business corporation can be closed out and dissolved upon the motion j ^ ^ 

t he majority o t its stockholders and against the protest of the mi- / 7/^^^ 
nor2^^ The questiorTisa new one in this state, although it has frequent- ^ 
lybeen considered (both in cases where it was necessarily involved and 
those where it was not) by the courts in other states. The decisions 
and dicta are conflicting and are quite evenly divided. In the follow- 
ing cases the existence of the power is denied, though in most of them 
the question was not necessarily involved: Abbot v. Rubber Co., 35 
Barb. (N. Y.) 578; People v. Ballard, 134 N. Y. 269, 32 N. E. 54, 17 
L. R. A. 737; Kean v. Johnson, 9 N. J. Eq. 401 ; Forrester v. Mining 
Co., 21 Mont. 544, 55 Pac. 229, 353. That the power exists is decided 
or declared in other cases. Treadwell v. Company, 7 Gray (Mass.) 
393, 66 Am. Dec. 490; Phillips v. Company, 21 R. I. 302, 43 Atl. 598, 
45 L. R. A. 560; Black v. Canal Co., 22 N. J. Eq. 130, 404 (overrul- 
ing Kean v. Johnson, 9 N. J. Eq. 401) ; Merchants', etc., Line v. Waga- 
ner, 71 Ala. 581; State v. Company, 115 Tenn. 266, 89 S. W. 741, 2 
L. R. A. (N. S.) 493, 1 12 Am. St. Rep. 825 ; Tanner v. Railway, 18a 
Mo. 1, 79 S. W. 155, 103 Am. St. Rep. 534; Arents v. Company (C. 
C.) 101 Fed. 338. The only case in this state having a direct bearing 
upon the subject is Dow v. Railroad, 67 N. H. 1, 36 Atl. 510. In that 
case there was an attempt to change the business of the corporation ; 
and 'while any expression of opinion on the question here involved was 
carefully avoided, yet the opinion of Chief Justice Doe contains an 
exhaustive and illuminating discussion of the nature of a corporation 
and the source of the power of the majority to act for it. The ma- 

> A portion of the opinion and all of the opinion on rehearing are omitted^ 
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jority have the agency which in a partnership each partner possesses. 
Do they, in addition thereto, have the power each partner has to com- 
pel a dissolution ? The corporation being an outgrowth of the law of 
partnership, it would be reasonable to expect that so important an in- 
cident to the joint undertaking as the right to terminate the enterprise 
would not be lost by the change in the form of the association. 

The fiction that the corporation is a being independent of those who 
are associated as its stockholders is not favored in this state. Dow v. 
Railroad, supra, 67 N. H. 3, 36 Atl. 510. Decisions ba s ed uppq ^he 
i dea that there is something sacr ed in the, life of an jordin arv busines s 
c orporation, so tliat action Toqkmjj^to^its extermination is in the nature 
of a fraud upon the" state (People v. Ballard, 134 N. Y. 269, 32*NT*S, 
54, 17 IT R. A. 7Z7). are not authority in a jurisdiction whe re a diffe r- 
ent view of the nature of the association is entertained. The question 
IS notone of p ower granted by the state. I t rel ates so lely to the agree - 
ment oi inJTvidujLlis. witii eadb. other. " 

T)id"fhe stockholders who united to form the Jackso n Company in 
183&linderstand that the business must be contmue? perpetualiYy pro- 
v^e3 a*profit could be made arid some stockholder objec ted to c losing 
it out, or did they understand that the enterprise could be broughtto 

Wan end at such time as the majority believed to be for tlie bes t interes t 
pralT'concerned? The latter seems the more reasonable aaiLpcohaide 
V conclusion. 

uch has been said in the cases upholding the right of the minority 
to prevent a sale and dissolution concerning the protection of their 
rights and saving their property from pillage by the majority. Just 
how the majority, which sells its own property at the same time and 
for thesame price it sells that of the minority, gains an advantage^yer 
tfie latter js not jeadily apparent. Cases might be supposed, and un- 
douBtedly occur, where the majority do obtain some undue advantage 
from the sale. No one contends that such a sale is valid. But because 
the power of the majority may be abused, it does not follow that it does 
not exist. If such a conclusion were to be drawn, minorities would 
always rule. The plain common sense of the matter is that this is a 
business venture, to be carried on as such so long as it appea rs to b e 
godH^Biisiness judgment to do so. When t h e tim e comes that a ma - 
joflty In interest believe that their affairs should be wound up and the 
proceeds distributed, the rational rule is tliat this should be dpiie. And 
sincVtHe question here is of a business nature, and the limitations oT 
the power of the majority are fixed by the understanding of the busi- 
ness hi'en who made the original compact, business considerations have 
mbi'e flTah ordinary weight in determining what the contract w%;?. 

It is admitted on all sides that the majority may sell out if tfie cor- 
poration is insolvent. And when brought face to face with the ques- 
tion whether they must wait until the stockholders' investment is all 
lost before taking action, the conclusion has been that if insolvency 
is imminent action may be taken. And the same is true if it is impru- 
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dent to continue. 4 Thomp. Corp. § 4489, and authorities cited. One 
reason only is given why the power exists in these cases : It is reason- 
able to suppose that such authority was contemplated, because this is 
what sound business judgment dictates should be done. The difference 
between these cases and the present one is of degree only, not of kind. 
The majority are not obliged to wait until all possibility that the cor- 
poration can go on longer has been negatived. Some of the cases have 
stated that such is the rule ; but the result of this would be to compel 
the majority to continue a losing business until their investment was 
entirely wiped out. To avoid so absurd a result, it has been said they 
could close out when insolvency seemed to be approaching. And so 
various forms of expression have been used to indicate the time when 
the majority could take action. 

All these are fairly summed up in the statement that the maiority 
may close out the aiiairs of the company when it can no longer make a 
reasonable prcmt It is oelieved no court would now hold that the 
ri ghts ofTEe minority were more^x tensive than thi? rule implies . 

it the majority may sell to 2revent^greater Jpsseg^.whjr nj^jJhsy.flOt 
ako sell to make greater gains ? Bearing in mind that this is purely a 
businesF proposition, with no public rights or duties inv olved, tfiere 
seems to be no substantial d ifference^EetwcS t£e two cases, as a matter 
o f principle . In each case the sale is made because it is of ad vantag e 
to the sto ckholders. Wheuier the profit to be made is a reasonable one 
must be a relative matter. Three per cent, when others make 2 might 
be reasonable ; but 3 per cent, when a sale could be made which would 
yield the stockholder 10 could hardly be thought an investment a rea- 
sonable person would retain. The loss to the stockholder by a failure 
to sell out on a basis which would yield him 10 per cent, instead of the 
3 he is receiving is in fact much greater than it would be if a concern 
went on neither making nor losing when the investment would earn 4 
per cent, elsewhere. It does not seem reasonable that the majority 
should have power to make a sale in the latter case, and not in the 
former. In neither case would the sale prevent positive loss, but in 
each it would result in positive gain. And the question is one of future 
prospects. Its decision requires the exercise of business judgment, 
sagacity, and power to forecast coming events. It is not an issue ap- 
propriate for trial and decision in courts, but rather one to be settled 
by the judgment of the men conducting the business in question. In a 
limited sense, the majority act as trustees for all the stockholders. 
When their acts are impugned by the minority, it is not the function 
of the court to set its judgment against theirs in settling the wisdom 
or policy of proposed action. By the contract of association, all ques- 
tions of this nature were committed to the majority for final decision. 
Gamble v. Water Co., 123 N. Y. 91, 99, 25 N. E. 201, 9 L. R. A. 527. 

The whole difficulty is probablyjan out growth of the early idea that 
a corporation possessed geculiar attributes of lo ngevity and sanctity. 
But as pointed"out in Dow v. Railroad, 67 N. HT 1, 8, 26, 36 Atl.*^0, 
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no such theory prevails here. The busine ss corpora tion is brou ght into 
being sol ely for the purgose of more conveniently carrying out ^ e 
jo int u ndertak ing o f die ^ pa rt, owners. The line of distinction between 
this form oit association and certain partnerships is but a shadowy one. 
It is not reasonable or natural to expect that when this boundary is 
passed great changes in the relation of the parties will result A more 
radical change than that here claimed could not easily be imagined. 
In the partnership, one partner may compel a winding up from mere 
whim. In the absence of an agreement to go on for a fixed period of 
time, nothing short of a fraudulent purpose will prevent his taking 
valid action to close out the firm at will. Fletcher v. Reed, 131 Mass. 
312; Lind. Part. *570. By the rule here contended for, the change of 
the association into a corporation has carried the rule to the opposite 
extreme. The authority to wind up is lost, and the owner of the small- 
est share may prevent such action, though it is desired by all his as- 
sociates. The practical reasons against such a proposition are appar- 
ent. The probabilities are opposed to the idea that the associates in- 
tended to enter into such a compact. '* 

It is urged that the analogy of the partnership right does not apply, 
because the stockholder can sell his shares and so terminate his connec- 
tion with a management with which he is dissatisfied. It is true he 
has this legal right; but it is not true that it is an adequate remedy, 
when a majority desire to retire from the business. The proposition 
is a practical one. It is not disposed of by offering to the majority a 
naked legal right the exercise of which will probably deprive them of a 
considerable share of their property. Partnerships are sometimes 
formed with transferable shares, but this does not impair the right to 
compel a dissolution. In the case of special or limited partnerships, 
the rule is that the general law of partnership applies, unless modified . 
by statute or special agreement. Tyrrell v. Washburn, 6 Allen (Mass.) 
466. Accordingly, it was held that where shares in the firm were trans- 
ferable, and additional shares were issued from time to time, a partner 
who wished to retire could compel a dissolution and winding up of the 
firm. Id. The fact that (as in a corporation) the dissatisfied owner 
could sell his shares was not sufficient to take away his right to other 
remedies. 

The^ction taken .by .a^majority of the stockholders of the Ja ckso n 
Cqm£anj whereby, as a part of the process of winding up the com - 
pany, thejT voted to sell all its property to the Nashua Company, was 
within the power impliedly given to them when the company^ ^was 
formed. " "The charges that there was fraud in the sale and that it was 
for an inadequate price have been disproved. * * * 

Case discharged. All concurred. 
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FIRST NATIONAL BANK OF GADSDEN v. WINCHESTER- 

(Snprentfe Court of Alabama, 1898. 119 Ala. 168, 24 South. 351, 

72 Am. St Rep. 904.) 

Head, J." The Gadsd en Foundry & Ma chine Works was or ganized 
as a body corporate under our general incorporation laws. On March 
1/1887, its only stockho rders were J .T!. Xine^ S._^M . Winchester^^John 
Flinn and William Hagen. O n that day. L ine and Winchester sold 

their stock in the corpo ration to their co-stockholders, 
F linn and Hagen, at the agreed pri ce of $7,750, Jo pe^aid in the fu ture, 
f or which seventeen prom issory notes, maturing at di ff erent times, 
were give n. T hese note s were^ ^ ri ot" onTy executed by the^urchasers, 
Flinn and Hagen, bu t b;]^the corporation also, by and throu gh Flinn, 
a s president, and fTagen ^ a sT secretary,. To4ecure_ th^m^ ^''^j"?2 Hagen, 
their wives and the corporation (the latter acting in its corporate name, 
by Flinn as president and Hagen as secretary), at the _same tiffl<g .fi2^ e- 
c uted a mortgage on certam described feaTanci personal propertj^be- 
l onging to the corpora tion, with power of sale, ejc. This mortgage 
recited that Flinn a nd Hagen were the only stockholders of the corpo- 
ra tion. December 4. 1891. the said Gadsden Foundry & Machinery 
Works, to secure an indebtedness of $5,000, evidenced by four _de- 
scrib ed pro missory^notcs then made by it to A. L. Glenn, trustee (the 
i ndebtednes s being alleged in the bill to have been owing to the cqm- 
pl ainant)^ executed Aq. said Clenn. t rusteCj a mortgage on the same 
property as that described in said former mortgage, with power of sale, 
etc.; and on June 25, 1892, executed another mortgage on a part of 
the "propertjT foThe' complainant to secure an additional indebtedness of 

$r,25o: ' 

The mortgage of March 1, 1887, to Line and Winchester, was fore- 
closed uh'?cr'"~tHe " power and tEe "mbf tgagees therein became the pur-^ 
chasers, and have possession of the property as such purchasers. The 
b ill is filecTagaTri ist: the "corporation and the said Line and Winchester, 
b y the said seco ncT mortgagee praying cancellation of said first mort- 
gage and of the foreclo sure thereof; asking foreclosure of its own 
mortgage s, and for ge neral, relief . 

The respomlents. Line and Winchester, moved to dismiss the bill for 
want of equity, which motion was sustained and the bill dismiss- 



The question th en is^ what interest had Flinn and Hagen in the 
prope rty which by law the^ were competent to transfer as^ecuritjr 

* For discussion of principles, soe Clark on Corp. (3d Ed.) { 82. 

• Portions of the opinion are omitted. 
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fpr -their individual debt, and what the relative rights of their m ort- 
gagees and the said subsequent encumb£ancers^ with notice , created b y 
the corpora tion i tself acti ng wi thin its charter powers? "* 

As we have seen^ Flinn and Hagen, when they execut ed the notes 
and mortgages now assailed, were the only stockholders of the cor - 
poration, andnBieT^'were" ho "Credilors" br^6ther_ parties in interest t o 
be affected. It was pure ly a pr ivate business corporation, organize d 
solely for the profit of the stockholders, and in nowise t o serve jh e 
public. 

There seems to be no contrariety of opinion among text-writers 
and courts to the effect that the shareholders of private business cor- 
porations, where there are no creditors or others interested, are the 
beneficial owners of the corporate property. Morawetz, an authority 
of distinction on tliis branch of the law, says : "A private corporation 
is in reality a voluntary association, formed by agreement of its mem- 
bers for the purposes set forth in their charter. The real or beneficial 
ownership of everything belonging to an ordinary trading corporation 
is in the persons who compose it. Each stockholder has an equitable 
interest in the corporate affairs ; and this interest must be managed in 
accordance with the provisions of the charter, by the agents appointed 
to act for the whole association. The courts of law, however," he 
says, "recognize a corporation only as one body, acting in the corporate 
name. The individual stockholders are not, in contemplation of law, 
parties to contracts made by the association in a corporate capacity, 
nor have they any legal right or title to property vested in the corpora- 
tion. ■ At law, a corporation and its stockholders are considered as dis- 
tinct from each other and the contractual relation between the stock- 
holders is wholly ignored. It thus appears that the courts of law are, 
in many cases, unable to protect the rights of stockholders of a cor- 
poration, and that the assistance of chancery is necessary to the at- 
tainment of justice. The relation between a corporation and its sev- 
eral members," he continues, "may, for all practical purposes, be treat- 
ed as that of trustee and cestui que trust. In contemplation of law 
the property and rights of an incorporated association belongs to the 
united association acting in the corporate name, and not to its stock- 
Wders. The latter, however, are the real owners; and a technical 
trust thus arises in their favor, which will be enforced by the courts of 
equity." 

The principles here stated that the legal title to the property of the 
corporation is in the corporation itself and not the shareholders can- 
not, of course, be questioned, and the authorities, for the most part, go 
soTar as to hold that even when the body ceases to be an association of 
persons bjr reason of the concentration of all the stock in the hands ojf 
one owner, the corporation is not thereby dissolved, and the sole stQfik- 
holder cToes not thereby become legal owner of the property. Button 
V. Hoffman, 61 Wis. 20, 20 N. W. 667, 50 Am. Rep. 131. There be- 
ing, with us, no such entity as a corporation sole, the corporate body 
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when reduced to one stockholder, is said to be in abeyance merely^ 
ready to resume active functions whenever by transfers of shares to 
Others by the sole owner^ it becomes again a body aggregate. I| is 
abeyance, not a rssprution and restoration to the shareholder of legjl 
ownership. LouisviHe "Banlang Co.^v'TIisenman, 94 Ky. 83, 21 S. 
W. 531, 1049, 19 L. R. A. 684, 42 Am. St. Rep. 335 ; Cook on Stock 
(2d Ed.) § 631 ; Mor. on Corp. 635. 

But now we are in a court of equity inquiring of equitable own- 
ership. It seems to us to be logically necessary that Morawetz and 
other authors and courts should hold to the doctrine that a corporation 
of the nature of this is the legal representative of those who contribute 
the capital, or their successors, holding and managing for their private 
use and benefit, and that the latter (there being no creditor or other 
holder of a superior right to be consulted) are necessarily equitable 
owners of the corporate property. It is true, that for the purposes of 
the charter, the corporation is the legal and equitable proprietor. If 
to enforce a right, or redress a wrong in respect of corporate property,. 
a resort to a court of equity be essential, the corporation itself may 
sue in that forum and the presence of the stockholders before the court 
is not required. The corporation represents the entire estate. But^ 
that presupposes a case where no antagonistic relation to the corpora- 
tion, set up by the unanimous act of the stockholders, is the subject- 
matter of investigation. A conflict of that character presents a dif- 
ferent question. We are, in that case^ required to.consider how far the 
unanim ous^ voice of the stockholders may modify or control corporate ,^. 
action in reference to the management and 'disposition of corporate^' f 
propeify! S ucTils the quest ion here presented. All the stockholders i 
mortgaged the property to secure their debt, and the substantial, bene- ^" v ^ ^^ 
ficial ownership being necessarily in them and held by the artificial crea- 
t urelpf the law, th e corpo ration, for their exclusive behoof, we hold 
that their conveyance passed that interest against the equitable demands 
of subsequent purchasers or incumbrancers with notice from the gor - 
poratibiT . We nave, in support of this conclusion, an elaborate discus- 
sion, leading to the same result, by the Court of Appeals of Maryland, 
in Swift V. Smith, 65 Md. 428, 5 Atl. 534, 57 Am. Rep. 336. It was 
there held that a purchaser of shares of stock from one who owned all 
the stock of the company, was bound in equity by a mortgage executed 
by the sole owner while such, upon the corporate property. At the 
time Flinn and Hagen executed the mortgage assailed, being the only 
parties interested, they had the right to procure at once without the 
power of successful resistance from any source, a dissolution of the 
charter and restoration of themselves to the legal ownerships. Such 
dissolution was necessary only as it concerned the legal ownership. 
They already had the beneficial estate, and having it, could dispose of 
it. Mr. Thompson, in his work on Corporations, approves Swift v. 
Smith, supra, and adds, if the sole owner may convey the corporate 
property, in equity, no reason is perceived why all the stockholders,. 
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however numerous, may not accomplish the same result by their joint 
deed. 4 Thomp. Corp. § 5096. 

We ho ld, in equity, the mortgage to Line and Winchester is superjpr 
to those oFtKe" complainant on the same property. » ♦ » 

Amrmed. 




III. Effect of Dissolution • 



STANNARD v. ROBERT H.^ REID & CO. 

(Supreme Court of New York. Appellate Division, First Department, 1906. 

114 App. Div. 135, 99 N. Y. Supp. 667.) 

Appeal from Trial Term, New York County. 

Action by Am brose B. Stan nard aeainst Robert H. Reid & Co.. j a 
corporatio n. From a ju dgment dism.i3.siiig_the complaint on tlie me r- 
i ts, plamtiff appea ls. Reversed,. 

Houghton, J. The plaintiff had a contract with the United States 
government to erect a courthouse and post-office building io. th£.«city 
of Elmira . The_d efendant cor porat ion, th rough its presid ent entered 
into a contract with him to do the marble work and lay the floors 
therem. This c ontract specified that the defendant should so ijre- . 
pare the marble presumablx.at its f^ctojry^ for setting, t hat the en - 
ti£e^work mig^ht be completed 60 days after notice that the buiMing, had 
so far j)rogressed as to be ready for that part of the work. J[£.fpre 
t he build in$r had arrived at this stage the defendant corporation went 
i nto yQ ^mt fii^y dissolution and temporary receivers were appointed 
who were given by the court, power to complete the contracts of the 
corporation. Correspondence was had between the plaintiff and the 
receivers with respect to fulfilling the contract on the part of defend- 
ant, which resulted, however, in the receivers giving notice to the 
plaintiff on the 17th of October, 1902, that they would not complete 
the contract because it was an undesirable one and liable to result .ip 
loss, and in a notice by the plaintiff on the following day that by rea- 
s on of th is jgfauit be.. would relet the contract and hold th£.i]£ffiudaSLt 
for any excess of cost. This h e,did,aad brings this action tQ.recPxer 
such e;tces§. 

The trial court dismissed the plaintiff's complaint on the grou nd that 
the^ appointment o f th e receivers of the defendant corporation__ex- 
ci^.?^4 and. prevented performance by defendant, and relieved it frorp 
liability for damages resulting from the breach. It appeared further 
with respect to the receivership, that on the 7th day of February, 1903, 
just one year after the receivers were appointed, that the court dis- 






« For discussion of principles, see CJlark on Corp. (3d Ed.) f 85. 
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charge^Jthgii upon t urning over all of the pr ope rty o f the corporation 
to it. and vacate d and set aside the order appointing them. We think 
the defendant corporation was not as matter gf law prevented or ex- 
cused from performing the contract in ?Ly estion Jiy Jthfi-apjWQtolSP* 
of the r eceiver s in the proceeding for voluntarv dissolution^ or j-^i^ ved 
f rom liability for damages for its breach . The effect of the voluntary 
dissolution of a corporation upon its contracts, was exhaustively dis- 
cussed by this court in Mason v. Standard Distilling Co., 85 App. Div. 
520, 83 N. Y. Supp. 343, and it was there hel d that whether _QrjiQt 
such dissolution relieved the corporation from liability upon its con- 
tracts was a question of fact to be determined upon all the circum- 
s tances attending su cn dissolution, and the oropriety thereof bec^ii^ie 
of its fii]ancial co ndition ;^ and that if a corporation was voluntarily 
(Hf;f;nl ved f^; - the piirpn.«;p nf evading its Undesirable contracts and not 
b ecause of ne cessijj thej^^fgr^ f^? «^ct amounted to a fraud and the 
cor porati o n was estop ped from setting up such dissolution as a defense 
to breach of c Qntract3^QxQtS-Part. 

The case of the People v. Globe Mutual Life Ins. Co., 91 N. Y. 174, 
relied upon by the respondent, is there commented upon, and it is 
pointed out that it t here appeared t hat the act_pf „ dissolution was 
b rought about by the sovereign power, which the corporation could 
not control, and not by any act of the corporation itself. The same 
principle is enunciated in Lorillard v. Clyde, 142 N. Y. 456, 37 N. E. 
489, 24 L. R. A. 113, where the plaintiff was not permitted to recover 
for breach of contract, because he himself had instigated the action 
in behalf of the people which brought about the dissolution, and was 
the responsible cause of it; and hence could not assert that it was 
not a necessity. So far as appearsfrom the record the proceedings 
f or the dis solutjfiiLJif .the, defendant were wholly voluntary and not 
brought about in any particular by the plaintiff. The receivers within 
a few days after their appointment, obtained authority from the court 
to carry out the contracts of the corporation, and, presumably pro- 
ceeded to carry out such as they deemed profitable, repudiating that 
of plaintiff which they deemed unprofitable. After the rec eivers had 
relieved the corporation as they supposed^ from its qblig^tion under 
the__unproT[tapTe contract with plaintiff, the property of the corpor^i- 
tionwas shortly restored to it and the receivers discharged and the 
order_agp^nting them vacated. This state of f acts raises a fair pre- 
siimption that the financial condition of the corporation did not make 
its dissolution a" necessity , bu t rather that^ such dissolution was a 
t emporary expe3i ent for the purpose of relieving it frqmjan undesira- 
fa le obligat ion. The mere proof on tlie part of the defendant that it 
had been voluntarily dissolved was not sufficient to relieve it from the 
obligation of its contracts. It wa s incumbent upon it to go.fiiilbar, 
a nd to show t hat a dissol utjon was a necessity ^because of the financial 
condition of the corporation. This was not done; and hence the dis- 
missai ot IGhe'pTain tiff's complaint was erron 
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The respondent insists that the contract was not made by one having' 
authority to act for the corporation. The trial court assumed that 
the contract was properly executed. That question and the others 
relied upon by the defendant may not again arise, and we deem it 
unnecessary for us at this time to pass upon them. The case wa s 
tried and decided upon the theory that the bare dissoluti on relieve d 
t he corpora tion from,, the performance of its oontract yv \\):^ plaintiff. 
Upon that theory the complaint was vfrrongly dismissed and justice will 
b e best subserve d by directi ng a new trial when all the .fac^. witjt 
respect to the dissolution can be developed, and where it can be de- 
termmed whether or not the dissolution was a necessity, and whether 
defendant was bound by the contract as originally made, o r wh ether 
it' FaHEed It, if unauthorized, and if valid and defendant notje^Q^sgd 
from performance what, if any, damages the plaintiff sustained by the 
breach . 

J udgment reverse d, and new trial granted, with costs to appellant 
to abide event AH concur. 






.V . ., -.TLANTIC DREDGING CO. V. BEARD. 

*' kConrt ot Appeals of New York, 1911. 208 N. T. 684, 96 N. E. 41B.) 

H AIGHT, J. Th e defenda nts had demurred to tfie complaint, andflig 
granting of a motion for judgment, in effect, overruled the demurrer. 
vThe questions certified for olir determination are as follows : 
\' ^^ (1) Does the complaint state facts sufficient to constitute c auses o f 
/f,.^v action? "" 

(2) Upon the facts alleged in t he complaint and before obtaining 
vfT' judgment against the corporation, is the corporation a necessary party 

efendant? 
A \j-^ ^^ Upon the, Jacts alleged in the complaint, are the stockh older s 

i\ . of the W. _H. Beard Dredging Company necessary parties defendant 

\^^ iirthis" action, without obtaining judgment against the corporation? 

(4) Have the causes of action been improperly united in the com- 
plaint ? 

Thejcomplaint allej[;es four different causes of action, arising^oyt 
of the rent ofa scow, for work, labor, and services in dredging at dif- 
ferent times, at the instance and request of the W. H. Beard Dredging 
Comp any, in and about the harbor of the city of New York, and for 
dumping the material dredged. The plaint iff is a domestic corpora- 
tion^ having^ its principal office and place of business in the borough 
of Manhattan. TheJWiJliajnH^ Beard Dredging Company is a for- 
eign corporation, created under the laws of the state of West Virginia^ 
but having an office for the transaction of its business in the borough 
ofKianhattan in the city of New York. The defendants William 
Beard, Lavinia Beard, and John B. Summerfield were the directors 
of the William H. Beard Dredging Company, and the defendants 
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^illlam ^Beard and Lavinia Beard were copartners composin g the 
firm of William Beard & CJo^ " " * " 

After the pem>rmance by the plaintiff of the work, labor, and serv- 
ices f or the William H. BeardTDredgmg Company, alleged in the com- 
plamt| the Wil liam H. Beard Dredging Company dissolved .and_dis- 
- continued business as a corp oratio n^ ari cT surrendered to the jtate of 
West Virginia its charter and corporate franchise, and duly author- 
ized its existing board of directors, who were the defendants William 
B eard, Lavmia Beard^ and John B ^ Summerfiel d^ t o proceed to P^ off 
and dis charge its d ebts, liabilities, and obligations, and to transfer and 
^ ^ over to William ^eard a nd Xavinia Beard, co mpo sing_the .firip 
of William Beard & Co., the whole of the £roperty belonging^^tq the 
corporation. This was done under the la\y _of West^ Virginig^ which is 
set forth in the plaintiff's complaint, with the provision that " when a 
<:orporation shall expire or be dissolved, its jrqperty^ and assets shall, ty ^"JT'^ 
under the ord er and direction of the board of directors then in office, ^^M"'^ ^ 
or the l.^ceizgOU'. receivers appointed fpr tfje purpose by such circuit 
court as is mentioned in the fifty-seventh section of this chapter, be 
subject to the payment of the liabilities of the corporation, and the 
expenses _ot winding up i ts affairs j apd.the.siarplySj.if any^^then re- 
tnaini np. to the distribution among the. stockholders according, to their 
respective interests. And^uits may be brought continued or defended, 
the property, real or gersonal of the corporation, be conveyed or trans- 
ferredTunder the conunoii seal or otherwise, and all lawful acts be 
<loneln"the corporate name, in Uke manner and with like. effect^A? 
b efore such dissolution or expiration; but.SQ far oiily as shall be nec- 
essary or pr^^FTqf collecting the debts and claims due to the cor- 
poration, converting its property and assets into money, prosecuting 
and protecSng Its rights, enforcing its liabilities, and paying over and 
distrlBttling its property and assets, or the proceeds thereof to .tho§,e 
entitled thereto?** 

" We think that, under this ^t a^ute, the directors in office at.thejtime 
of the dissolution of the corporation are empowered to collect the 
assets, pay the liabiHties, and distribute the surplus; that in discharg- 
ingjthat^tjTthey represent ^thjhe corporation and its stockholders; 
and that, consequently, in an action, brought, to compel them to dis- 
chargeTKelr du^^ flfiithfiX-lhc corporation nor the stockholders are nec- 
essary^pa rtjeg. Upon the other questions involved in the case we 
concur in the opinion of Ingraham, P. J., below. 

The order of the Appellate Division should be affirmed, with costs, 
a nd the qu estions, certified. .answered^ the first in the affirmative*, jnd 

therestin^lbe.J(iegative. 

!uLLEN, C. J., and Vann, Weiiner, Wii^i^rd Bartlktt, Hiscock, 
and Chase, JJ., concur. 
Order affirmed. 
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^ r . y^^ ^y HIGGINSON & DEAN. 

h /-^ j/\ (Qneen's Bench Division. I* R. [18d9] 1 Q. B. Dlv. 825.) 

tr " Appeal by the At torney-General, on behalf of the Treasury^ Jrom 
t he order of t he Judg-fe of the county courFat Liverpool^ expu nging th e 
proof of the Royal Bank*o7 Liverpool in the bankruptcy of the d ebtor s^ 
Messr s. Higgmson & Dean. The bankrug^tc^took jplace in the year 
lj47, and the liabilities of the (leEtors amounted to nearly_£90QiJQD» 
T he RoyaT Bank o f Liverpool proved in the Bankruptcy f or £566,000 . 
a nd Messrs. Littleda le, who were respondents Jto, the pr esent appea U 
and other creditors, proved for smaller sums. It had recently been 
a scert a ined tha t the bankrupts had been entitled io certain.. soaieSJA 
the Leeds ^ Ttiirsk R^hyay Company, the undertaking of which com- 
p any had been acquired by the North Eastern Railway Company^ so 
that the shares belonging to the bankrupts were exciiangfiahk--fQr 
shares in the North Eastern Railway Company. The official receiver ^ 
as ex oTEcToTrustee in the bankruptcy, had recovered for the.CiStatfi a 
sum of £6500., the proceeds of these shares^j and held that acidUBlLas 
trustee. In the year 1887 an order was made by North, J., under the 
Companies Acts, oissolvmg the Royal Bank of Liverpool. Messr^. 
Littledale, as creditors in the bankruptcy, moved before the county 
couFt7udge to expunge the proof of the Royal Bank. The judge made 
an^order expunging the proof, and the present appeal was from tliat 
order. 

I / Wright, J.^ *. * * Subject to one difficul txXthjnk-thaLJbe 

\ V ( grounds of the learned county court judge §. Hpriypp f^^n^Qf h<> mai n- 

' ' '^ . V ta med, an ^ flSx the Cro^vn is entitled to succeed. 

From the time of Lord Thurlow's decision in Middleton v. Spicer, 1 
Bro. C. C. 201, in 1783, it has been an accepted proposition of law that 
chattels real or personal vested in a person as a mere trustee upon pri- 
vate trusts which have failed are as a general rule held by him as a 
trustee for the Crown of bona vacantia; and during all the period 
which has elapsed since that decision no exception from the rule seems 
to have been established. It has been illustrated by many cases which 
shew that the possession conferred on the trustee for purposes of juris- 
diction or administration gives him no beneficial title, as by occupancy 
or otherwise, which he can conscientiously set up against the Crown. 
Such cases are : Barclay v. Russell, 3 Ves. 424, at page 430, per Lord 
Loughborough; Powell v. Merrett (1853) 1 Sm. & G. 381, Stuart, V. 
C. ; Cradock v. Owen (1854) 2 Sm. & G. 241, Stuart, V. C. ; Read v. 
Stedman (1859) 26 Beav. 495, Romilly, M. R.; Cunnack v. Edwards, 
[ 1896] 2 Ch. 679 C. A. And in Dyke v. Waif ord, 5 Moo. P. C. 434, 
the right of the Crown as against the ordinary to bona vacantia in cases 
of intestacy is traced back to very early times. 



T Portions of the opinion are omitted. - ^ 
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Nor, I thin k, is there any aut hority for holding[^that the Crow n is in 
any worse position in relation to cfiatFels held in trust for a corpora- 
t ion which has b ecome^ dissolved than in relation to cTiattefs held Jn 
tr ust for a natural person deceasi^ Y he same principle seem s ap- 
plicable in both c ases. The Courts will not allow a person who has 
obtained title or possession as a mere trustee of chattels to set up un- 
conscientiously any beneficial title by occupancy, possession, or other- 
wise. The text-books, such as those of Kyd, Grant, and Lewin, agree, 
though in some cases with an "it seems," that the Crown is entitled to 
the personal estate of a dissolved corporation aggregate. K 

Nor is there any. authority for holding that the creditors, other than y 
the dissolved Ba nk, have any jus accrescendi, or of surviyprshipj.en-/yiAj5^ 
titling them to the share oFtKe~creditor who has become extinct with-^ 
out suc cessor^r representative. In Ashley v. Ashley, 4 Ch. D. 757, 
where, in a suit for administration, such a claim was made and failed, 
James L. J. asked why the Crown might not take out representation to 
the petitioners. 4 Ch. D. at page 763. Prima facie, therefore, as it 
seems to me, the Crown is entitled. 

The difficulty is, that as it is argued, on the dissolution of the Bank, 
not only did its artificial personality come to an end, but the debt due 
to it from the bankrupts lapsed or was extinguished. The existence of 
a debt, it is said, imports the existence of two parties to the obhgatiOn, 
and the obligation of the debtors to the bank is not, upon the dissolution 
of the bank converted into an obligation of the debtors to the Crown. 
The Bank, therefore, has ceased to be a creditor, and the Crown has 
not become a creditor; the ground of the proof has gone as com- 
pletely as if it had never existed, and the proof ought to be expunged, 
with the consequence that the official receiver is now a trustee of the 
fund for the remaining creditors, as if there never had been any others. 
Therefore, it is argued, there is no failure of cestuis que trustent, and 
no property which, for default of any cestui que trust to claim it, can 
be said to be held in trust for the Crown. 

The authorities for the proposition that on the dissolution of a cor- 
poration aggregate debts due to or from it are extinguished are by no 
means clear or satisfactory. In 1 Bl. Com. p. 484, and in 2 Kyd on 
Corporations, p. 516, and in Grant on Corporations, p. 303, such a 
proposition is stated, but in terms which suggest that no more is meant 
than that, after the dissolution, the individuals who were members or 
officers of the corporation cannot sue or be sued in respect of its rights 
or obligations: and this is all that is established by the cases there 
cited. "The debts of a corporation'' (Blackstone says), "either to or 
from it, are totally extinguished by its dissolution ; so that the members 
thereof cannot recover or be charged with them, in their natural capaci- 
ties; agreeable to that maxim of the civil law, si quid universitati . 
debetur, singulis non debetur; nee, quod debet universitas, singuli %►*"' \ 
debent" The American decision in the case of State Bank v. State, 1 ^j^^ ,' 

•y -. ■ ,• / 
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Blackf. (Ind.) 267, 12 Am. Dec. 234, relies on those authorities as sup- 
porting the general proposition, but it does not advert to this qualifica- 
tion, or add new references to authority, and the authorities cited do 
not in any way support the proposition, except as so qualified. Grant 
on Corporations (published in 1850), p. 303, is explicit in the same 
sense as the American case last cited, but does not refer to any au- 
thority which, so far as I can see, has any bearing on the matter. 

Nor do the old authorities as to the effect of dissolution of municipal 
or other corporations add anything decisive of the question. In the 
17th and 18th centuries corporations aggregate, constituted by charter 
or letters patent, were numerous, and questions frequently occurred as 
to the effect upon their rights and obligations of dissolution, revival, 
and reincorporation, with or without change of name or constitution. 
Many references to such cases will be found in Anderson's Reports 
and in Rex v. Pasmore (1789) 3 T. R. 199. I cannot find that in any 
case the rights or obligations of a corporation were held to be affected 
by a technical dissolution. Nor, on the other hand, can I find a case in 
which such a question has been decided, where the corporation had not 
been revived, or some provision made by statute or charter with refer- 
ence to its obligations. In Mayor, etc., of Colchester v. Seaber (1766) 
3 Burr. 1866, the revived corporation sued in its own name on a bond 
given to the dissolved corporation, and succeeded. Sir Fletcher Nor- 
ton, for the plaintiff corporation, argued that the goods and chattels 
of the old corporation, including its choses in action such as the bond, 
had on its dissolution passed to the Crown, and that the Crown in 
granting a charter of revival had regranted them to. the revived cor- 
poration. Mr. Dunning, on the other side, neither admitted nor denied 
this, and the Court is not reported to have expressed any opinion on 
this point, it being held that there was only a qualified dissolution, and 
no absolute break of continuity. 

Suppose the bank at the time of its dissolution had been in credit at 
another bank, or held notes of another bank, or had issued notes of its 
own. Would the dissolution have destroyed the obligations in these 
cases? In the United States of America there have been two deci- 
sions of Story, J., which are against such a conclusion. In Wood v. 
Dummer (1824) 3 Mason, 308, Fed. Cas. No. 17,944, the charter of a 
bank had expired. Before d iss olution t hjg^bank ha(l distrihntpH itg r;ipi- 
tal amongst its stockholders, without providing for payment of out- 
standing notes. It was heldjthat after the dissolution noteholders were 
entit le d to m ake stockholders account to them, as for moneys impressed 
with a trust of which the stockholders had notice. In Mumma v. 
Potomac' Co. (1834) 8 Pet. 281, 8 L. Ed. 945, it was contended that the 
dissolution of an insolvent incorporated company, under a statute of the 
Legislature of a State, was inoperative, as being contrary to the Con- 
stitution, which prohibited the impairing of obligations by the Legisla- 
tures of particular States. Story, J., however, held that the obligations 
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were not impaired by the dissolution : " The obligation of those c on- 
tracts survives: and the creditors may enforce their <daixx3iL-agaiost 



pahy,' or for the stockhold ers there of, at th e time of its disspluJifixuJn 
any mode p ermitted by the local laws." 8 Pet. at page 286, 8 L. Ed. 

This statement of the law may not perhaps be entirely applicable to 
this country, but it requires consideration. It might be reasonable to 
enact that, in analogy to the immemorial law of executors and admin- 
istrators, and the statute of 31 Edw. Ill, St. Ij c. 11, on the dissolution 
of a corporation aggregate all its rights, including its rights of action 
on executed contracts, such as those evidenced by bank notes or bonds, 
or on claims in .debt, devolve upon the Crown, subject to payment of 
the corporation's own debts. It would, however. I th in k^ in the presen t 
state of the authorities, be judicial legislation to declare the Crown 
e ntitled toTm aiptain actions m such cases except where it can allege ^a 
trust Such a declaration may have to be made, or advisedly refused, 
in the case of some of the rapidly-increasing number of companies 
which are being dissolved under the Companies Acts. 

But in the present^ case it is not necessary to decide thig que gti gn. 
Even if it be uieTaw that a debt due to a corporation aggregate is ex- 
ti nguishedpy the dissolution of the corporation, I do not think thatjt 
f ollows that th e Crown's claim fails in this case. The original assignees \ jp 
i n the bankruptcy, j Mid their successors in office, have from the time of ](V^V\ 
theb ankrupt cy, been entitled to the"oI3 railway shares in trust for such \ 
creditors as had been or might be admitted to proof. The bank im- 
mediately before its dissolution was not a mere creditor. It was a 
credi tor wliose^TaT m was in proof, j js claim was no longer a mere 
ri gKt o^ a ction j^o r a" 3ebt. It. could no longer liaYe .maintained, an 
a ction a s f o r^ a^dcbt. The debt had be^jQ, ^t.jany rate.prfiviaioiiajly 
merged in an equitable e xecu<;inn (Twiss v. Massey [1737] 1 Atk. 67, 
per Ix)rd Hardwicke; Cooke's Bankrupt Laws [4th Ed.] c. 1, p. 5) ; 
a nd the right to ^sue had been replaced, not, indeed, by any particular 
i nteres t in any specific chattels, but by a right to have all the assets, as 
and^when realized, applied pro rata for the bank's benefit with the 
oilier cr editors.. _ This right as it seems to me, existed as an equitable 
intere st or chattel at the time of the dissolution, and upon the dissolu- 
tion of the bank that chattel or interest was not annihilated, but con- 
tinn ed to be ex istmg_personal property, which devolved upon the Crown 
as bona vacantia as completely as any other equitable interest. 

Alternatively, the case may be stated in a different way, but with 
the same result. From the time of the bankruptcy a title to the shares 
hasbeen jrested in the bankrupts' assignees and their successors in 
t rust down to "1887 for the bank and the other creditors. In 1887 the 
bank disappeared. ' The assignees thereupon did not cease to hold the 
Wobmseb"Cas!Cobp.— 16 
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title to the shares nor did they cease to hold it as trustees. Their titl e 
dio^not degend u£on the continued existence of any particylai debt -QT 
o? any particular creditors, nor did it become extinct upon the cx- 
\ V^t mctio n of particular creditors. It continued to b e a title upon trusty 
\^APCjn|an d the l[Jrown takes the place of the extinct cestuTque trust Suppos e 
^1 the cr editoTs'Tia3f T)een corporatrons aggregatej and all had become 
djssolve dTH seems clear that the assignees could not have taken tfie 
propert^a s Jh eir own a$ against the Crown. 

It does not seem necessary to examine minutely the provisions of the 
Bankruptcy Acts, in order to determine whether the money can be 
regarded as unclaimed dividends belonging to the statutory fund. If 
the proof is to stand good for the Crown's benefit, that is another way 
of saying that the moneys are not unclaimed dividends. If, on the 
otlier hand, the proof ought to be expunged, on the ground that the 
creditor and the creditor's claim are absolutely extinguished, then the 
case must be the same as if the proof had never been admitted, and the 
money ought to be divided amongst the other creditors. Unclaimed 
dividend seems to me to mean dividend which has been declared upon 
admitted and existing proofs, but which the persons entitled to it neg- 
lect to claim ; it supposes the existence of some one who could claim 
and who omits to claim. Here the dividend belongs either to the Crown 
or to the other creditors, and it is claimed and therefore it is not im- 
claimed dividend. 

•For these reasons we think that the appeal must be allow- 
ed.^ 
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JOHNS V. JOHNS. 
(Supreme Court of Obio, 1853. 1 Ohio St. 860.) 



,i 



This is a petition , in jvhich ,thg.^plaintiff,^ the.. Widpw .0.1 Bcnjamip 
J ohns^ de ceased^ claims dower.in forty-six._shares of tbc. c^pitfil SJtQck 
oi "The Mansfield & Sandusky City Railroad Company." and in ten 
s hares of th e capital stock of "The .Ohio.iin4 Pennsylvania Railroad 
Comgany^' of which shares her deceased husband, the said Benja- 
mjn Joh ns^waaJhg,Qwner thfi,-timf. nf hi.s rifiatb. 

?L "he defendan t Sherman, as executor as af oresjaid^ j^ngw^rj^^ad- 
mittmgjhe facts alleged in the petition, but insisting^ that said shares 
are pe rsonal and not real estate. 

Thurman, J.* The Ohio and Pennsylvania Railroad Company was 
i ncorporated F ebruary 24^1848. 46 Ohio L.X. 261. T hg 5th sect iop 
of its charter prov ides thaj the co mpa ny shall have ?l11 the powers, and 
priyjle^S^ and be subject to all the restrictions and provisions of the 
" act regula ting railroad companies,'* passed February 11, 1848. 46 
Ohio L,,A{)7"Tiie third section of this latter act declares that the shares 
of stock in the^companies that may be subject to its provisions, "shall 
b e regard ed as personal property, and shall be subject to execution at 
jft w-" It^is d ierefpre manifest that the petitioner is not eatitlejlj:p 
d ower in t he ten shares of the stock of The Ohio and Pennsylvania 
R ailroad C o mpa ny, for they are clearly personally. Byt the question 
i n respect to the stock in. The Mansfield and Sandusky City Railroad 
C ompany is not sojeasily disposed of. For that company is not, so 
fa r as the case shows, subject to the provisions of said act of Feb- 
r iiary 1 1,^18 48. I t was previo usly chartered and organized, and that 
act does not interfere with companies created before its passage. Turn- 
ing^ the n to the charter of the cpmpany,, we find in it no provision de- ) 
dari ng whether jts stock is realty or personalty. We are thu s brought/ ' /. / • 
t o the general question, whether railroad shares in Ohio are, " m the //^ > 
a bsence of ex press" legislative enactment, to be considered as real or ' '' 
p ersonal estate^ " TKis question must be determined by a reference ta 
the principles of the common law and the general statutes of the state 
that have a bearing upon it. And its solution is not without difficulty ; 
for, as to the common law, the adjudicated cases are directly conflict- 
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1 For discussion of principles, see Clark on Corp. (3d Ed.) U 89» OOl 
* A portion of tbe opinion is omitted. 
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ing, and when we resort to our statutes the chief aid we derive is from 
analogies and inferences. * * * 

In Price v. Price's Heirs, 6 Dana (Ky.) 107, the court of appeals of 
Kentucky, in 1838, held that the stock in the Lexington and Ohio 
Railroad Company is real estate. Without citing any adjudicated 
case, the court came to a conclusion which is thus .expressed: "The 
right conferred on each shareholder is unquestionably an incorporeal 
hereditament. It is a right of perpetual duration, and though it springs 
out of the use of personalty, as well as lands and houses, this matters 
not. It is a franchise which has ever been classed in that class of real 
estate denominated an incorporeal hereditament." 

On the other hand, the Supreme Court of Massachusetts, in 1798, 
in Russell et al. v. Temple et al., 3 Dane Abr. (Mass.) 108, held that 
s hares in incorporated bridge and canal companies are personalty. The 
case was between the wicTow and Geirs of Thomas Russell, the former 
contending that the shares were personal property, and that conse- 
quently she was entitled to a distributive portion of them, and the 
latter insisting that they were realty, and that, therefore, she had but 
a dower estate. The question was very fully discussed, and was de- 
cided (says Professor Greenleaf in his edition of Cruise), "upon great 
consideration." 

^ "For the heirs it was urged that these shares were real estate; be- 
cause, it was said, the estates were real in the corporations ; and that if 
the estates in the corporations were real, the estates of the individual 
members in them followed their nature, and were real ; and that the 
frequent declarations of the legislature declaring such shares personal 
estate, at least show a doubt that when one has a right to receive rent, 
he has only a right to receive a sum of money, yet it does not follow 
that his estate is not real estate out of which his rent issues." 

For the widow it.. was argued that the shares were personalty^J>e- 
^^^ cause the estate (in the bridges* canals, towing-paths, wharves and 
V' \>^ laijdsj^ "can only exist in the corporation which alone can acquire 
\-^ it, alone be seized or possessed of it, alone pass it away, manage, jor 
repair it, and so must hold it entire; and that the corporation is^a 
nioraf person to all the purposes of property. Its tenure is to their 
successors, or to their successors and assigns. The estates can never 
vest in or be divided among the individual members, to hold as ten- 
ants in common, etc., in their private capacities. Only the < ; 'nrpnr^ '' 
tion ca n po ssess the estate, and that only by possessing the charter; 
and only the corporation can be taxed for it on common-law princi- 
ples; and on these can it alone be taken in execution for the debts 
of the corporation." 

"That the share is personal estate thoughi the corporation hold ^re^l 
estate; for the individual member has no estate, but only a right Jo 
such dividends as the corporation from time to time assigns to him. 
He is un known in the grants made to it, and he cannot grant any part 
of the estate : nor can he be taxed for it but by statute law ; nor can 
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any private member of a corporation be distrained for a public concern 
oi it; Bis onljjr remedy for his dividend is case in assumpsit, or an ac- 
tion on tHTcase for a wrongful refusal or neglect to pay or allow hijn 
his part of the profits." 

TOe judgment of the court waViia J have stated^ that the shar^ 
were pe rsonal estate. "The principal reason of the decision," says 
I^na, 'appears to be, because the court considered that the individ- 
ual member or shareholder had only a right of action for a sum of 
money, his part of the net profits or dividends. And so the law has 
been held to be since this decision was made." ♦ * * 

A careful examination of the adjudications upon the subject has 
b rought us to the 9onclusion that, according to the weight of aji- 
t hority, the sha res in question are personal property. In the early Eng- 
lish cases the distinction, now well understood, between the property 
of a corporation and the rights of its members, does not seem to have 
been taken, and it appears to have been assumed that each shareholder 
had an estate in the corporate property, and that, consequently, if that 
property was real, his share was alsb realty. But the cases we have 
cited abundantly show that the distinction above mentioned is now 
fully recognized in England, and that the property of a corporation 
may be mainly, if not wholly real, and yet the shares of its members be 
personalty. * * * A 

I n whatev er way we view the C4§e^ whether upon adjudication, A i^ 
reason^ or oiir statute laws, we arrive at the conclusion that the shares 1^^^'^ 
in questTon'"arej>ersonal property. The bill must, therefore, be dis- 
missed. 

Bi ll dismissed ,tL^ \%a^ t 

fSt/^ MEEHAN v. SHARP. 

Supreme Judicial Gourt of MaBsachnsetts, 1890. 151 Ifiass. 604, 24 N. B. 907.) 

Exceptions from superior court, Suffolk county ; James M. Barker, 
Judge. 

Action of contr act to recover^f or the sale and delivery of.pUintift's 
right, t itle, and Interest in and to 50 shares of stock in a corporation. 
The defendant asked the court to rule that the delivery and acceptance 
of Ih eJndorse'd'c eftincate was not a sufficient acceptance and receipt.tp 
t ake the case out q^ the statute of frauds, and that the agreement was 
void The jCQiirt declined so to rule, and. instructed the jury that if 
tn £ defen dant verbally_ agreed with the plaintiff to buy of him the 50 




ed certificate, the plaintiff could recover. 

lCNOWLfbN,*X ' The'jlaintjffjiad a ce rtificate showin g that he was 
the beneficial owner of 50 shares of stock in a corporation. The s hares 
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had not b een issued^ but.v^ere held in j)ool^ and were to be issued whep * 
ever the board of director s should vote^to authorize a deliver y of them ^ 
a nd, if they should not so vote w iSm six months from th e date of the 
c ertificate^ were t o be delivered to the plaintiff forthwith on demaQd, 
a nd the presentation of the certificate. Under the instru ctio ns of th e 
presiding justice, the jury must have found that the defendant ver- 
bally agreed with the plaintiff to buy of him the 50 shares mentioned 
in tiie certificate, and to pay him therefor $5 a share; and that there- 
u pon, m pursu ance^ of the ag^reement, the plaintiff dehveredj^ and the 
defendant received and accepted, the certificate, with the £lajntiffs 
in"36rsemenrof his^oaine .on Jthe^back thereof. 

It^h as'Been held in this commonwealth and in several other states 
that shares of stock in a corporation are within the provisioQS-Of the 
statute ofTrauds in regard to sales of "goods, wares, or merchandise 
for the price of fifty dollars or more. Pub. St. c. 78, § 5 ; Tisdale v. 
Harris, 20 Pick. 9; Boardman v. Cutter, 128 Mass. 388; Pray v. 
Mitchell, 60 Me. 433. In England, although the law was formerly 
otherwise, and in some of the American states, such shares are not 
held to be "goods, wares, or merchandise," but a different and peculiar 
kind of property, to which the statute does not apply. Duncuft v. 
Albrecht, 12 Sim. 189; Humble v. Mitchell, 11 Adol. & E. 205. In 
Somerby v. Buntin, 118 Mass. 279, 19 Am. Rep. 459, it was decided 
t hat an o ral jtgreement for the sale of an interest injan invention before 
l etters pate nt are^ obtained may be enforced; and it was said in the 
opinion that '^he words of the statute have never yet been extended 
by any court beyond securities which are subjects of common sale and 
barter, and which have a visible and palpable form." 

In th e pre sent case^it is at least doubtful whether .the contract, which 
was for the sale of stock that had not been regularly issued, can prop- 
i 1^1/ e rly be broug ht within the statute, under the authorities in this com- 
tnonwealth. If not, the instruction was sufficiently favorable to the 
defendant. B ut if we assume, in accordance with the defendant's con- 
tention, that th e plaintitt's interest in the stock was "goods, wares, or 
merchandise, the only question in this case is whether the defendant's 
receipt and' ^acceplsince of the indorsed certificate was sufficient, to 
charge him with a liability for the price. Xhe plaintiff's indorsemeitf, 
in connection with the sale of his interest in the .stock and the delivery 
of the certificate^ impliedly authorized the defendant to write oyer the 
signature a contract of assignment of the plaintiff's rights in the prop- 
erty. In view of the nature of the interest sold, the delivery was the 
onljr^ one j)qs.si5Ie. The defendant received and accepted all that wa s 
capable of manual transfer." His receipt and acceptance, undej the 
circumstariceSj must be deemed to have been for the purpose of assum- 
i ng cont rol of the property. He had all the indicia of ownership, he ac- 
quired all the possession which it was possible to take of the proper- 
.» ,' J J t y, and his act" was constructive acceptance of the property itself^ Ii^ 
"» th^s aspect of the case the instruction was correct. Badlam v. Tucker, 
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1 Pick. 389, 11 Am. Dec. 202; Pratt v. Parkman, 24 Pick. 42; Auden- 
reid v. Randall, 3 Cliff. 99, 113, Fed. Cas. No. 644; Dows y. Greene, 
24 N. Y. 638. 
Exceptions^verruled. 




II. Certificates of Stock *^ 



UNITED STATES RADIATOR CORPORATION v. STATE. 

« 

(Court of Appeals of New York, 1913. 208 N. T. 144, 101 N. E. 783, 

46 K R. A. [N. S.] 585.) 

Appeal from Supreme Court, Appellate Division, Third Department. 

Cjaim by the United States Radiator Company against the State of 
New York for 'refund of taxes paid under protest on stock transfers. 
From a jiiclgment of the Appellate Division (151 App. Div. 367, 135 
N. Y. Supp. 981), a ffirming a judpnent of the Court of Claimjd^s- 
missin? the claim, cfaimant appeals. Affirmed. 
"'Collin, T. The action is to recov er from the state of New York a 
s um paid by the plaintiff, under, protest and without prejudicfiwiftite 
ri ghts^ for stock t ransfer stamjgs. 

The facts were agreed upon by the parties for submission to the 
Court of Claims. The._plajnti ff^ a corporation^ purchased certain ^s- 
s ets of each of four corporations. Up jer jj^g^ contracts of purchase, 
e ach of the four corporations was entitled to a designated nuniber 
of shares o f the c apital stock of the plaintiff as a consideration for the 
sale. Each of the four corporations and a trust company entered injo 
a lawfulvotin^ trust agreement, which provided that the trust com- 
pany as votmg trustee should hold and vote for a designated period 
t hefuTTn umberof the shares of stock to which the four corporations 
were so entitled and a certificate for those shares was issued by the 
pla intiff, upon _the request of each of the four corporations, to the 
t rust co mpany^ which thus became the record owner of the shares for 
votmg purposes. Each of the four corporations (no condition .for- 
bidding) requested the issue to eacH^stockEoTder therein by the trust 
C ompany of a certificate for the number of shares proportionate to 
the number of the shares of its stock owned by him, and thereupon the 
t rust com pany issued to each stockholder of tlie four corporations a 
certiticate*lhat he, the stockholder, was the owner of a designated 
number oTshares of the capital stock of the plaintiff deposited with 
a nd to be held by the trust company under the agreement as voting 
tr ustee, and m ight transfer the certificate, and that all dividends re- 
c eived by t ne'trtist company should be paid to the holder of the cer- 

s For discussion of principles, see Clark on Corp. (3d Ed.) i 01. 

/Li- ^ *i / ' 
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t ificate who jsbowW at the termination of the voting trust agreemeait, 
upon surrender of the certificate, be entitled -to receive a certificate or 
c ertificates f.,the_plainti ff for said shares of capital stock. Pursuant 
to" t he de cision of the Comptroller of the State that the certificates' of 
the trust company 'were taxable under section 270 of the TaxXaw 
(Consbl. Laws 1909, c. 60), the plaintiff paid for the transfer jtamps 
without prejud ice to its rights, aiid brings* this action to recover the 
sunTpaH! 

The statutory provisions authorizing and regulating the procedure 
in the action are: S ection 2 76 of the Ta x I^\y_em^.o\yj£rjJfag_^State 
Comptroller to^ ascertain whetlier any stock transfer tax imposed is 
unpaid and, if unpaid, to enforce tlie recovery of it and any penalty 
inc urred by the nonpayment Section 280 (added by chapter 186, 
LawsT9T0) e mpowe rs him to pay to a person the amount erroneously 
paid as the tax. and authorizes the taxpayer to file with the Court of 
Claims a claim rejected by the comptroller, "which shall constitute 
a private claim against the state and shall be subject to all the provi- 
sions of law governing such claims, except" the provisions relating^ to 
tfie trfne within which it sliall be filed. The action was commenced 
"under' the provisions of law governing such claims" which are fa- 
miliar and do not require a particular reference. St^QJXJ^ of the 
Executive Law (Consol. Laws 1909, c. 18) a uthorizes the Attgrpey 
General, on behalf of the state, to "agree upon a case containing^a 
statgjnent of the facts and submit a controversy for decision to .a 
court of record which would have jurisdiction of an action brought 
on the same case, pursuant to the provisions of" sections 1279, 1280, 
1281 of the Code of Civil Procedure, authorizing the submission to 
a court of record of a controversy upon facts submitted. The Court 
of Claims was a court of record. Judiciary Law (Consol. Laws 1909, 
c. 30) § 2. 

At the time of the transactions under consideration, section 270 of 
the Tax Law (Consol. Laws 1909, c. 60) contained the following pro- 
visions : ."There is Jiereby imposed and there shall immediately accrue 
and be collected a tax, as herein provided, on all sales, or agreements 
to sell, or memoranda of sales, or deliveries, or transfers, of shares 
or certificates of stock, in any domestic or foreign association^ com- 
pany or corporation, * * * whether made upon or shown fcy^tbe 
books of the association, company or corporation, or by any assign- 
ment in blanks prjby any^deHvery^ar. by..aoy paper or. agr.w?P?nt_or 
memorandum or other evidence of transfer or sale whether entitling 
the" Holder in any manner to the benefit of such stock, or to secure 
the "Future payment of money or the future transfer of any sto<;k,jDn 
each share of one hundred dollars of face_value or fraction thereof, 
two cents. ^ * * Tlie payment of such tax shall be denoted by 
an adhesive stamp or stamps affixed as follows : In a case where the 
evidenceoftransfer is shown only by the books of the company jEe 
stamp shall be placed upon such books; and where the change of 
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o wnership is by transfer of a certificate .the. stamp, shall be placed 
upon the^ certificate;.. and in case§,jpi^a^jagi:efiHieutiO«5dl. or. where 
the transfer is by delivery, of the certificate assigaei in. blank there 
shall be made and delivered by the seller^to. the buyer ^ bill or mem- 
oraSaurn'oT such sale to which the stamp provided for by this article 
shall be aftixe d ; and eve ry bill or memorandum of sale or agreement 
to sell befor e^ mentioned shall show the date thereof, the name of the 
seller, the amount of the sale^and the matter or thing to which it 
reierSj and no furth er tax is . hj3reby_ imposed upon the delivery of tb^ 
certificate of stodk, or upon the actual issue of a new certificate when 
the oneinal certificate of stock is accompanied by the duly stamrifid 
meinorandjiQt^Q|_sale." 

The section imposes the tax upon all agreements or instruments for 
the transfer of shares of corporate stock. It is in the nature of an 
excise tax on the transfer. People ex rel. Hatcli v. Reardon, 184 
N. Y. 431, 77 N. E. 970, 8 L. R. A. (N. S.) 314, 112 Am. St. Rep. 
628, 6 Ann. Cas. 515. T he language expres ses clearly the inte ntion / \ 
o f the Legislature th at every transfer of or'agreemenrto transfer a (/ 
share in the capita l stQck.oj.a corporation, or in other and definitive ^ t^^- 
words, a right to share in the dividends declared by the directors of ^ ^/ 
a corporation from its surplus profits and in the assets upon the dis- 
tnbution of them pro rata among the shareholders at its dissolution 
shall be subject to the tax. 

A share of corporate stock is the right which the shareholder has 
to participate according to the number of shares in the surplus profits 
of the corporation on a division, and in the assets or capital stock 
remaining after pa3rment of its debts on its dissolution or the termi- 
nation of its active existence and operation. Plimpton v. Bigelow, 93 
N. Y. 592; Jermain v. Lake Shore & Mich. So. Ry. Co., 91 N. Y. 
483. It is created by the joint action of the corporation and the share- 
holder. I t imports a contributio n to the capital stock made by th^^ 
shareholder and accepted by the corporation. When a corporation has . 
agreed that a person shall be entitlcolto a JCertam number of shares 
for a consideration permitted by law.and executed by the person^ those 
shares come into existence and are owned by him. 

The^atement in the certificate of incorporation or charter of the 
corporation that the capital stock is a designated amount divided into 
a certain number of shares, each of a named value, creates neither 
shares nor capital stock. It expresses the power of the corporation 
to acquire a capital stock. It creates potential shares which, transfer- 
red into actual shares by the acquisition of members and their pay- 
ments, produce the money or property which, put into a single cor- 
porate fund, is the actual capital or capital stock on which the cor- 
porate business is undertaken and in which are the shares. It also 
fixes the sum of the payment necessary to create a share. 

The certificate of the corporation for the shares^jor the .stQckjceEtifi- 
cate, IS not necessary to the existence of the shares or their ownership. . 
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It IS merely the written evidence of those facts. It expresses the 
contractoetween the shareholder and the corporation and his co-share- 
holde rs. But it is the paym ent^ or the obligation to pa^fpr shares _of 
stock, accep te d by the corporation^ that creates both the sh ares and 
their ow£ershi£. Burrall v. Bushwick R. R. Co., 75 N. Y. 2ii ; Chris- 
tehsen v. Eiio, 106 N. Y. 97, 12 N. E. 648, 60 Am. Rep. 429; South- 
worth V. Morgan, 205 N. Y. 293, 98 N. E. 490; BuflFalo & N. Y. 
City R. R. Co. v. Dudley, 14 N. Y. 336; Dayton v. Borst, 31 N. Y. 
435 ; Flour City National Bank v. Shire, 88 App. Div. 401, 84 N. Y. 
Supp. 810, affirmed 179 N. Y. 587, 72 N. E. 1141. In the last case 
cited, Judge Hiscock, then Justice Hiscock, writing for the court, said : 
** The company having thus acquired property under an agree ment to 
give th eref or to varrouTpeopfe certain interests or shares in lis capital 
s tock , we tfiink jEat such fatter persons, imniediately upon tjfie accept- 
ance "oF transfers by the corporation, became entitled to and vested 
with said interests or shares, and that no further steps were necessary 
to accomplish tlais latter result It may be admitted at once thatj)rdi- 
narily the corporation would issue certificates for these shares of £ap- 
itaT stock' but it is too well seJJtIed to permit gf doubt that said certifi- 
cates woulobe merely representative of and not the real intere st in the 
property and assets of the corporation constituting its actual capital 
s^oclc.'^' 88 App. Div. at page 405, 84 N. Y'. Supp. at page 813. * 

Each of the four corporations became, upon the transfer of its as- 
sets to the plaintiff, the owner of the shares of the capital stock of the 
plamtiTT, which were the consideration for it. The transaction did not 
involve a transfer oT tliose shares. The shares were not transferred 
„ \f V to the^ vendor corporation by plaintiflF; tliey were created by the .t^i^s- 
^ action. At no time were they owned by the plaintiff. At the in stant 

of their creation they were owned by the vendor corporation, which 
might at any time thereafter transfer them, and any transfer of th^pi 
by Tt woula l&e subject to the tax imposed by said section 270. 

The four corporations did not transfer the shares owned by. thefli 
to^ tHe trust~company. They caused the record title to them to. hp 
placed In the trust company temporarily and for an expressed and 
limited purpose. They remained the owners of the stock. Their own- 
ersnip was subject to the right of the trus t^com pan^ to vote the shares 
atcorporate elections, but the power to transfer the shares, subject.^to 
the right of Ihe trust company to vote them, remained in the corpora- 
tions'. T he trust co mpany, could not sell or agree to sell the shares. 
Ttjiad no assignable interest in them. It had evidence in the certificate 
that it as trustee held the legal title, but this was notice of the ex- 
istence "oi the trust agreement which disclosed the ownership of the 
corporations. """* 

The va lid request of each of the four corporations, to the trus t co m- 
pany that it issue its certificate to each of the holders of shares of 
the stock oT those corporations for shares of the stock of the pTamffff 
proportionate to his holding, and the compliance of the trust *com- 
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p any, was a t ransfer of the shares by the corpprationsJtQLiSljdlLdjaEc- *Av«^ 
hoiQers . Dpon "the com pletion of those acts the corporations ^^e^^Sjl 
having the ri^ht to recelvelKe dividends declared upon .those. sk^Jtfis 
■a pd the shareh order^^cguired it. The ownership of the shares is in 
their stockholders severally, as certified by the trust company, by vir- 
tue of the assignment of it inherent in the request and the execution 
of the request by the trust company. The agpellant does not assert 
o r claim that, t he corporations own the shares. It, ^n the contrary 
concedes thatjtheir shareholders are the ownerSj^^but ^as.serjs. that they 
were such through and from the time of the purchase by the plain- (i 
tiff of the assets otthe corporations, and therefore there was no trans- fj jiP/i 
le r ot the shares f mm ftg porpgy ^ti^s to theni^T-aff as^ errone- ^ ^ 
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ous, as alreadj^tetgjL. 

"The'' appellant urges, with ability and earnestness, that if the four 
corpof3Lfibns did in the first instance own the shares, the transfer of 
them tn thi"^ <^h;irehnlders wa«; a. division amonjprthe true Ownerj8.^f 




it suffices in this case to point out that the premise given for its sup- 
port isTallacious. While conditions may exist under which equity 
will consider the shareholders as the proprietors and the ultimate bene- 
ficianes of the corporate interests, the fact is that a corporation is an 
indi vidu al being incapacitated through statutory ppwers .to. acquire tl^e 
title to, own, and dispose of real and personal property, enter into con- 
tracts, engage in business, sue and "be sued and taxed. It is t he owner 
of all the corpqratejproperty, real and personal,, and. witliiri the^pow- 
e rs co nTerred upon it by the charter can deal with it as absolutely as 
a private individual can with his own. The whole title to it is in the 

^^^g^i^^^k^m^^^^^m^t ^ Alas'** w* *<%• ' 

corporation, and the shareholders are neither tenants in common nor 
in any legaT sense the owners of it. Hyatt v. Allen, 56 N. Y. 553, 15 
Aninrep.'*$i9r Gibbons v. Mahoh, 136 U. S. 549, 10 Sup. Ct. 1057, 
34 L. Ed. 525 ; Lowry v. Farmers' Loan & Trust Co., 172 N. Y. 
137, 64 N. E. 796; Humphreys v. McKissock, 140 U. S. 304, 11 Sup. 
Ct. 779, 35 L. Ed. 473 ; Buffalo L. T. & S. D. Co. v. Medina Gas & 
El. L. Co., 162 N. Y. 67, 56 N. E. 505. A^ sharehol der canno t acq uire 
t itle to any of the property of the corporation through the operation *\ 
o f the law as an administrator acquires the title to the personal prop-^ L , 
erty oi his intestate. A corporate act alone can effect that result. \ ^ 
When the act, as did the act in the present case» transfers to the share- j / /, 
holders sh are s^^Tthe capital stock of another corporation, it is taxable 
underpaid ^ficHiaB 270. 

The judgment should be affirmed, without costs. 

CuLLEN, C. J., and Werner, Cuddeback, and Mili^er, JJ-, con- 
cur. Gray and Hiscock, JJ., dissent. 

Judgment affirmed. 
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Subscriptions to Stock after Incorporation^ 



GALBRAITH v. McDONALD. 

(Supreme Court of Minnesota, 1913. 123 Minn. 208, 148 N. W. 858, I«. B. A«. 

1915A, 464, Ann. Cas. 1915A, 420.) 

Appeal from District Court, Washington County; P. H. Stolberg^ 
Judge. 

Action by J. P. Galbraith, as trustee, against P. F. McDonald. Judg- 
ment tor ~ pTarritiff^ ah J defendant appeals. Affirmed. 

Holt, J. The only question presented bx.the appea l is the rig^ht 
to recover upon aj)romissory note given to a corporation^for a share 
orits stock, when tTie only defense is a failure to deliver or ten der^ a 
share certificate. The record discloses that the first meetin g of the 
stockholders of the Washington County Co-operative Com pany, a cor- 
poStionTjwas^ 1909. The" corporation, was organize d 

to carry on a mercantile tusiness at Stillwater. To^^omotfiJhfiJbus^- 
ness the plan, was to obtain patrons for the store by inducing far mer s 
and others who lived within trading distance to become shareholders 
in_^the corgciratipn. The defendant alleges that he was solicited to sub - 
scribe T)y a duly authorized representative of the corporatio n, aiid 
pursuant to such solicitation, he on June 24, 1909, bought one share 
and gave in payment the note in suit. Thejn ote was su bs equent ly 
pledged, but is^now in the hands of the plaintiff as trustee in ban k- 
ruptc y of the corporation. T he defendant al leged_that the note wa s 
executed upon the agreement that a share certificate sRould be deliv- 
ered concurreotly with delivery of the note, but no attempt was made 
to provQ such a contract. The court fcjpnd, upon the uncontradicted 
tesirmohy of defendant, that he bought one share of stock in theJcQr- 
poration, for which he gave the note in suit for $100, payable to jjje 
order of the corporation within one year from date, and at the.sanje 
time he received a receipt so stating. It was also found that no cer- 
tificate for the share s.o bought was issued by the corporation tcTde- 
fendant. Judgment was ordered for plaintiff. Defendant appeals. 

Plaintiff con ten3s that the_ transaction between defendant and the 
corp oration amq unteJ to a^subscription to a share of stock, ancTje-' 
feridant tEat it was a contract of sale. There is no statute pre^rib- 
in^ the mode in wluch ajperson may become F shareholder in ajQor- 
poration. Previous to organization, it is necessarily through sub- 
scription to shares of stock to be issued; after incorporation, it may 
al so b eSy subscription, or by purchase from the corporation direct, 
of f roih other owners of its stock. It might well be claimed that the 

« For discussion of principles, see Clark on Ck)rp. (3d Ed.) { 92. 
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transaction here under consideration was a subscriptiQn. Defendant 
allee^ed that his subscription was solicited- He gav e the note and 
obtaTfre<rfiTe receipt, showing him entitled to one share. A promissory 
note eniDodj^mg a statement that stock of a. corppratioa is to be issued 
to Jhe niatcer h as been held to be a subscription contcact. President, 
^tc!, ot the (ioshen Tc Minisink Turnpike Road v. Hurtin, 9 Johns. 
(N. Y.) 217, 6 Am. Dec. 273 ; Wemple et al. v. St Louis, J. & S. 
Railroad Company, 120 111. 196, 11 N. E. 906. In the latter case it 
is said : *'T hc^rule is , where no formalities are prescribed^ any a^ee- 
ment by which \ person shows an intention to become a shareholder 
u pon the Te rinrset forth in the compahy^s charter is sufficient to con- 
s titute a conIract"^o f subscription.'* If a siibscription, then it is settled 
1)y Columbia Electric Co. v. Dixon, 46 Minn. 463, 49 N. W. 244, and 
Marson v. Deither, 49 Minn. 423, 52 N. W. 38, that the fact that a 
-certificate has not been delivered or tendered is no defense to a suit 
on the subscription. 

But, even if defendant was not a subscriber to the share .oi..§Jtock» 
we thinlc Efs testimony'anS the findings make it clear that as between 
him arid^jchc.cprporation he became a sharehpMer therein by it^e Ir^p ^- 
action. Defend ant claims he Jjoui^ht one share of Stodg^-f Qr- Which th e y"^ j\; 
•c orporation accept e(ajiis,note.J n paym ent It^ii^i^not necessary; that 
a certificate be issued. That is a mere indicia of title to the share. 
Randall Printing Co. v. Sanitas Mineral Water Co., 120 Minn. 268, 
139 N. W. 606, 43 L. R. A. (N. S.) 706; Marson v. Deither, supra. 
The defendant did not insist upon a certificate at the time of the trans- 
action ; nothing was s^id is to when it should issue. Having thus 
left this matter in abeyance, he must at least make a demand for it 
before^ fie can place the other party in default, or else he must show 
that a demand would have availed nothing. Plaintiff is not suing upon 
a contract of sale and purchase, y^ defendant, instead of giving his 
not Cj had p ^jd. g^sh and obtained the receipt he did obtain, could he 
possibly h ave any standing in court to recover back the money so 
paiojby simpIX' proving, that he had paid it for a share of the stock, 
but no certifi cate had ever been delivered or tendered to him? We 
think not. He would at least be under the necessity of proving a de- 
inand. He neith er pl eads nor proves any dem.and* nor apy.excyse for 
falling so to do in. this case. Text-books and decisions assert that thei;e 
is distinction to be noted between sales of cprporate . stock an^d sub- 
scriptions thereto. That is undoubtedly true in respect to executory 
c ontracts of sale. But wher e an actual sale has been made, and the 
tit le to the^to ck has passed^ we faTf to'see any Hlstirictioh" between per- 
sons who are subscribers to stock and those who have actually bougTit 
i t of the co rporation.' " Both a t some time become entitled to a cer- 
tfficate upon ^emandj, both are entitled to dividends, and both must 
bear ri sks as shareholders. Cases like Clark v. Continental Imp. Co., 
STTSd. US'l^ichoTTsv. keid, 109 Cal. 630, 42 Pac. 298, Bartlett v. 
Scott, 55 Neb. 477, 75 N. W. 1 102, and others which might be cited, 
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are not applicable, because according to the terms of the contracts u^ 
volved payment was to be made upon delivery of the certificates. 
Craig Silver Co. v. Smith, 163 Mass. 262, 39 N. E. 1116, turned oa 
the point that the certificates tendered were not the ones called for by 
the contract. 

It^has been suggested that there is a failure of conside^9.tiQH^Jjip- 
cause It ap pears that the corporation is now bankrupt. Of course, if 
the rights of a shareholder passed to defendant by his purchase, there 
was a consideration at the time. The mere fact that the val ue of t his 
right may since have dwindled away does not constitute s^ d efense t o 
tRe note. The cases of Clark v. Turner, 73 Ga. 1, and Leigh v. Chat- 
tdjffdbgaTiy. Co., 104 Ga. 13, 30 S. E. 381, are not applicable, for it 
there appeared that no certificate could be issued, because no more 
stock remained. There is no evidence to support the allegations in the 
answer that the certificate cannot now be delivered, or that the share 
has now no value. 

Order affmned^. 

Brown, C. J. I am unable to concur in the decision rendered in 
this case. There are two possible theories upon which plaintiff might 
prevail, neither of which in my opinion is tenable under the facts pre- 
sented in the record : (1) Upon the theory that the promissory note 
is an enforceable obligation, notwithstanding the fact that the con- 
sideration therefor, the stock of the corporation, has never been is- 
sued or tendered to defendant, and cannot now be issued, the corpora- 
tion being in the hands of a trustee in bankruptcy ; and (2) under the 
doctrine of estoppel in the interests of creditors. iLseemsjiIear Ja 
me that plaintiff cannot, on the record before us, prevail upon either 
^ound. 

1. The note was given for a certificate of stock in the corporation. 
No certificate of stock was ever issued or tendered to defendant, and 
the record is wholly silent upon the question when it was to be issued. 
Defendant testified that he agreed with an agent of the corporation 
to purchase the stock if the company would give him a year in which 
to make payment. The agent granted the time, and the execution 
of the note followed. Nothing being said or agreed upon as to when 
the stock should be issued, the presumption necessarily arises that 
it was to be issued when the note became due and was paid. In this 
situation the payment and issue of the stock were dependent and con- 
current acts. Defendant could not insist upon a delivery of the^ stock 
without pa3rment of the note, nor could the corporation insist upon 
payment without issuing and tendering the stock. Railway Co. v. 
Robbins, 23 Minn. 439; Wood Harvester Co. v. Jefferson, 57 Minn. 
456, 59 N. W. 532. The case comes within the general rule that in 
all contracts to be performed in the future, in which the acts of the 
parties in performance are dependent and concurrent, neither can seek 
affirmative relief without first tendering performance on his part. 3S 
Cyc. 132, and authorities there cited. That this contract was execu- 
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tory, and to be completed when the note was paid and stock issued, 
seems quite clear. The corporation, tlirough tiie trustee, is seeking 
affirmatiye relief without tendering performance, and this, under the 
rule stated, cannot be done. The plaintiff, trustee in bankruptcy, is in 
no better position than the corporation would have been, had it brought 
the action. Defendant asks no affirmative relief ; he pleads defensive 
matters only. It was not incumbent upon him to demand the stock in 
order to render his defense available. Affirmative action looking to 
the completion of the contract rested upon the corporation, for it 
could not insist upon payment without tendering the stock. Plaintiff 
must therefore fail on this theory of the case. The Robbins and Jef- 
ferson Cases above cited are in harmony with the rule laid down by 
text-writers and almost universally followed by the courts. 3 Notes 
to. Minn. Cases, 1164; note by Judge Freeman in 93 Am. St Rep. 
352, 386. 

2. Nor can recovery be had upon the doctrine of estoppel. The ac- 
tion is brought by the trustee in bankruptcy of the defunct corpora- 
tion, and in the interests of creditors of the concern. The record pre- 
sents no case of estoppel. It is wholly silent upon the question wheth- 
er the defendant was ever recorded in the books of the corporation 
as a stockholder or a subscriber for stock. Nor does it appear that 
defendant ever in any way participated in the affairs of the company, 
or that the creditors dealt with the company in reliance upon his 
supposed connection therewith. Pefendant, by the transaction of pur- 
cha se, did not at th at time become a stockholder as a matter of law. 
T he contract being executory ,, no rights or liabilities arose until tjie 
note was j )aid, or the stock is^upcj- Railway Co. v. Robbins and Har- 
vester Works v. Jefferson, supra. The corporation was a going con- 
cern at the time of the transaction, and the rules of law applicable to 
subscription contracts, made to aid in the formation of the corpora- 
tion, do not apply. 93 Am« St. Rep. 352, 386. 
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I IV. Subscriptions to Stock Prior to Incorporation * 




WRIGHT BROS. v. MERCHANTS' & PLANTERS' 

PACKET CO. 

(Supreme Goart of Miselsslppi, 1913. 1(H Miss. 507, 61 South. 560, 

Ann. Cajs. 1915C, 1111.) 

Appeal from Circuit Court, Warren County; H. C. Mounger, 
Judge. 

Action by the Merchants' & . .Pl anters' P acket Company agains t 
Wright Bros . Judgment for plaintiff, a nd (JfffinJfTantQ ftpp^al. Re- 
verjed and remanded. 

Certain Su siness men j)£ tiie cityof Vicksburg undertook the or - 
ganization of a packet company for the purpose of plying a stea mboa t 
on the Yazoo river, in order to secure better service and rates. The 
promotion of the undertaking was in the hands of C. J. Searl es and 
ot hers^ who secu red subscriptioata-.thfLxapii;al ..stocic .pjf the cpmpaay* 
Searles ap proache d C. G. Wright, of the firm_of Wright Bros.^. hard- 
\vare merchants, and asked for a subscription, and was told by Wright 
tljat they would help, and would let him know later about the amount. 
Searles entered the name of Wright Bros, on the subscription list, 
but left the. amount blank. Afterward , at j, meetjng of the jromqters, 
when some proposition was to be voted upon, C. G.. Wright ypted.S5Q0 
of stbc^TiTthe name of Wright Bros. This was befo re the organiza- 
t ion of the corpor ation^ and Wright. claims that before organizatiojijie 
advis ed Searles that he would withdraw his subscription. Tlie_ cor - 
poration was subseguently organized and met with financial reverses, 
and suit was^trought against the firm of Wright Bros, for the unpaid 
s ubscr iption appearing on the subscription Hst, and a judgment se- 
cu£edTorthje full amount. 

On appeal the defendants assign as error, among others, the refusal 
of the eleventh instruction asked by them, and the granting of instruc- 
tion No. 2 asked by appellee, which are as follows : 

"No. 11. The jury are instructed that, unless the evidence in this / 7. 
•" L ^ case shows to their satisfaction that the plaintiff was organized under p^?-^ '"^ 

a legal charter, they must find for the defendant; and if there is no ''VytO 
; ''^ evidence of such organization, then the jury should find for the de- 
fendant" 

"No. 2. The court instructs the jury that if they believe from the 
^evidence that the defendants attended the meeting of the stockholders, t Afj) 
represented by Mr. C. G. Wright, and that if the jury further be- /Jl/^ 

« For discussion of principles, see Clark on Corp. (3d Ed.) §§ 9S-97. 
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lieves that the name of 'Wright Bros/ was called for a vote, and that 
Mr. C. G. Wright heard the name of 'Wright Bros/ called and voted 
ten shares of stock, without objecting or remonstrating, or without 
making it known to the other stockholders that he voted as an individ- 
ual, and not for the firm of Wright Bros., then the jury will find for 
tlie plaintiff in the sum of $500 and interest, even though the jury fur- 
ther believes from the evidence that Mr. C. G. Wright, or the firm 
of Wright Bros., had not previously authorized Capt. Searles to write 
Wright Bros.' name on the prospectus." 

Smith, C. J. Appellee instituted this suit in the court below to re - 
cover from appellants the sum of $500, alle ged to have be^n subscribed 
b y them to its capital stock prior to its organization. In addition to 
thg g eneral issue^jtppellants filed .several special plea s, one of w hich 
set up that they had withdraw n th eir subscription^ Folhe capital stock 
o f appellee, and notified the promoters t hereof, ^]pri6r"to appelTee^s or- 
ganization as a corporation, t o which plea a demurrer was interposed 
a nd sustained . This demurrer should have be en-_Qv errule d^ for the 
reason tha t, in the absence of a special agreenient to the cpntraix^ su£- 
ported by a valuable consideratJoPj^ a ^subscri£tion. to. the capital _5tock 
of a corporation, thereafte r t o be o r ganized, is nothingjnore^ than^ jffl 
oflfer of a specific sum to the use of tlie corporation when it comes into 
existence , and therefor e, under familiar principles of law, may be 
w ithdrawn at any time before the organiz atigg of th e co rporation. 
While there are authorities to the contrary, this view is in accord with 
the great weight thereof and of reason, as will appear from an exami- 
nation of 1 Thompson on Corporations (2d Ed.) § 518; 1 Cook on 
Corporations, § 167; Planters' & Merchants' Independent Packet Co. 
V. Webb, 156 Ala. 551, 46 South. 977, 16 Ann. Cas. 529; Bryant's 
Pond, etc., v. Felt, 87 Me. 234, 32 Atl. 888, 33 L. R. A. 593, 47 Am. 
St. Rep. 323, and authorities cited in note thereto ; Hudson Real Es- 
tate Co. v. Tower, 156 Mass. 82, 30 N. E. 465, 32 Am. St. Rep. 434: 
Wallace v. Towns^id, 43 Ohio St. 537, 3 N. E. 601, 54 Am. Rep. 829. 

While this question seems not to have been heretofore presented to 
this court for decision, the rule as herein announced was evidently 
understood to be the correct one by the judges who composed the High 
Court of Errors and Appeals when the case of Hayne v. Beauchamp, 
5 Smedes & M. 515, was decided; for Judge Sharkey, in delivering the 
opinion therein, used the following language : " P>ut it is insisted that a 
distinction is to be taken between those cases in which the subscrip- 
t ion is made to anexi s ting^corporation, and a mere subscription in v iew 
of a subsequent cHarter. True, there is a distinction. In t he latter 
case the subs cription^ or the undertaking is not, always obligatory ; in 
flie first it i s." etc. And Judge Clayton, in his dissenting opinion, said : 
"Before the bank went into operation, and incurred liabilities, he [re- 
ferring to a subscriber to its capital stock] might have withdrawn : 
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would n ot be just in such cases, that the vendor should retain the 
pro perty , and recov er, a lso^the value of it from the^romispr. StPiOS 
damage might result from the loss of a bargain, and to such the vendo r 
would be entitled, if the extent could be established. In many cases, 
they would be merely nominal. On a n agreement for the sale and 
purchase of stocks, and a refusal by the purchaser to take the stocks, 
t he measure of d a mages , ordinarily, might be the difference between 
the par value of the stocks and their market value, or between ITiem 
a^nd money . As well argued by the appellant, the defendant havmg 
violated his promise by failing to subscribe, he has acquired no right 
to stock ; nor could a recovery in this action entitle him to become a 
stockholder. The company retains its stock, and the defendant his 
money. A stock certificate of three thousand dollars would represent 
a value to the company equivalent to so much money, and, in a 
statement of their liabilities, this would appear against the company 
as so much held by the stockholders, for which the company was re^ 
sponsible. If there is no actual subscription, the company does not 
incur this liability. 

There b ei ng no special dam ages alleged, or proved, we do no t think 
t he plaintiffs c ould recover under this declaration^ as tTiey have done, 
the par value of the stock the defendant promised and agreed to taky . 
A proper' "count might doubtless be so framed as to justify a fuU^£e* 
coveij^jinder sufficient proof, ' ♦ ♦ ♦ " Judgment reversed. 
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MORRISEY V. WILLIAMS. 

tSupreme Court of Appeals of West Virginia, 1914. 74 W. Va. 636; 

82 S. B. 509, L. E. A. 1915D, 792.) 

Appeal from Circuit Court, Mercer County. 

Bill by A ^_Morrisey and others against C. L. Williams, re ceiver ^ 
and by C. L. Williams, receiver, against the Fidelity Banking & Trust 
Company and others. Thejcases were consolidated, and from the de- 
cree^ Morrisey and others appeal. Reversed, and decree rendered. 

Robinson, J. T he appea l brings up for review decrees in.,QpiisQlt- 
dated causes, styled as Morrisey et al. v. Williams, Receiver^ and Wil- 
liamsj Receiver, v. Fidelity Banking & Trust Co. et al. In the fi rst 
nsimed cause Morrisey sought, on the ground of fraud, a rescission o?. 
a sale of bank stock, which sale was made to him by an officer of the 
banlc on lis behalf only a short time before the bank as insolvent weci, 

V For discussion of principles, see Clark on Corp. (3d Ed.) 5 101. 
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into the hands of a receiver. The decr ee therein. denijt.$lhinLrelief. 
T he object of t he other ca us e wa s_J_o enforce, for. .th& ■ henefi t ..oi. the 
c reditors of the bank the so-called doublejiabilit^ .?0!?5^-?i9?!5ll9^^^^i' 
I njt the r eceiver has decree against Morrisey for an amount equal to 
t hat of th e'shares of stock "held by him under the_ sale tliat he sougfit 
to have rescinded in theHrst named suit. Morrisey complains of the 
decrees against him. If the decreejnthe first named cause must be 
r eversed, tlie decree in tlie other cause necessarily falls. Clearly if the 
sale of the stock is "rescindedT liability as a holder of the stock can not 
be enforced against Morrisey. 

While we have great respect for the judgment of the learned chan- 
cellor who decided the causes, we are of opinion that the sale of the 
stock to Morrisey was fraudulent in equity and that under the facts i / 
and circumstance^ appearing he may have the same rescinded. We 
are confirmed in tliis view by the same chancellor's finding and decree 
in a cause presenting the same issues upon virtually the same facts 
and calling for the application of the same law, as in the Morrisey 
Case. That cause is Scott v. Williams, Receiver, 74 W. Va. 635, 82 S. 
£. 511, also here on appeal, and to be decided herewith by separate 
memorandum. Scott's Case, demanding on the ground of fraud a re- 
scission of a sale to him of stock in the insolvent bank, is the same as 
Morrisejr's. It is no stronger. Indeed the one is nearly identical with 
the other so that no practical distinction can be made between them. Yet 
in the Scott Case, decided some months later than the other, the chan- 
cellor decreed a rescission. It therefore appears that upon maturer 
consideration the chancellor most commendably confessed his error in 
the former decree in the Morrisey Case. One of the noblest traits of 
a judge is willingness to change his views when convinced that they 
are wrong. 

It will serve no practical purpose to narrate the evidence in relation 
to the sale of the stock to Morrisey. It suffices to say that the facts 
and circumstan ces point clearly to the conclusion that the bank officer, 
by repre sentations which he knew or at least was chargeable with kno\y- 
i ng were ?a lsc, palmed off on Morrisey stock in the insolvent bank, 
held by.it a s collateral to a past due note, through leading him to be- 
^ISYS-Lt-^SisSJaeW- stock, and took in lieu of the same from Morrisey a 
good and valuab le certificate of deposit in a foreign ban^. In less th^a f^ 
ajrn onth therea fter the bank was forced to close its doors. The cert ifi- Zo ^ > 
cate of deposit Js_stillJn.the hands of the receiver. In equi ty and good ^'' ^' ^ 
c onscience it mus t be returned to Morrisey. 

It^is submitted for the receiver that a subscription or purchase of 
stock in a corporation can not be rescinded even for fraud when no 
action in that behalf is taken until after a declared insolvency of the 
corporation by a receivership, the rights of creditors then having step- 

\ ->> ped in as entitled to superior consideration. In many cases this is true. 

V^-'^-^'*-^ It is not~true in this case. The rule rests on the rights of creditors. 
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WJllgL-%. r^aspn f onthgjxiLe does not..arise,. the ,o>1b k, Qi-£QWS£Ji2t 
applicable . 

From the record it does not ap pear that the right s of creditors inter - 
ven ed be^ tweenthetime Mor risey too k over the stock and the ti me t^ e 
receiver took charge, a period, as we have said, of less than a month. 
It does not appear that liabilities of the bank accrued within this period 
for which the stockholders would be liable. We can not see tha t the 
liabilities increased one cent, or that a single new creditor came m, 
while the stock was in Morrisey's hands under the fraudulent sale. 
Liabilities of the bank accruing prior to the purchase by Morrisej^of ) 
the stock did not attach ajgainst him as a stockholder. Qur law plainly /^v/s^ 
says that the_ stockholders .are .only liable for the .liabilities. oLthe Jbaii ^. 

''accruing whil ^ thfi y are such. stockholders." Const, art. 11, sec. 6 
(Code 1913, p. cxxi), Code 1913, ch. 47, sec. 78aIII (sec. 3034); Dunn 
V. Bank, 74 W. Va. 594, 82 S. E. 758, L. R. A. 1915B, 168, decided at 
this term. StocWiolders in banks by the issuance of new stock to_t hem , 
or by the transfer of the stock of others to them, do not assume the so- 
called double liability as to debts of the bank existing prior to the 
issuaiice or ti"ahsfer of the stock. T hey ar e liab le only for d ebts ac - 
c ruing s ijbsequent to their acquirement of the sto.gk. A transferer of 
bank stock remains liable for debts of the bank that accrued while he 
held the stock. This is the plain import of our law. Similar provi- 
sions in other states are so understood. Laws of Illinois, 1889, page 
59; Shuey v. Holmes, 21 Wash. 223, 57 Pac. 818. Surely it wo uld not 
be equity to allow the receiver to apply Morrise\''s money to tTie pay- 
ment of creditors pf the bank to whom the law does not bindjiim. 
Plainly Morrisey's right to a rescission is superior to the rights of cred- 
itors to whom debts were due from the bank before he became a stock- 
lioldcr. Th ey le nt no credit on the strength of his having stocky eithe;* 
theoretically or actually. They are in no worse position than if he had 
never purchased the stock. A rescission can do then:i.;ipjiarm. 

While the general principle relied on by tlie receiver is usually ap- 
plicable when a considerable length of time elapsed between the pur- 
chase of the stock and the demand for rescission, yet sound authorities 
refuse to apply it under such circumstances as are disclosed in Mor- 
risey's Case. We shall not ^cite the cases. The books readily disclose 
them. From a leading text the following is pertinent : "In England, 
and in some of the states in this country, it has been held that a sub- 
scription cannot be repudiated on the ground of fraud, for the first 
time, after the corporation has become insolvent, and has made an as- 
signment or gone into the hands of a receiver or an assignee in bank- 
ruptcy, even tliough the fraud may not have been discovered before 
insolvency, and though there may have been no laches in discovering 
it. According to the better opinion, however, this doctrine cannot be 
sustained without qualification. S urely, the equity of a person whg 
has been induced to subscribe for stock in a corporation, without negli- 
gcnce_ on his part, by the deceit of its officers or agents, and who has 
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not been guilty of negligence, either in failing to discover the fraud, or 
( in repu diating his subscription after its discovery, cannot be said to be 
inferior to "ffie'^equity of persons dealing with the corporation and be- 
connng rfscr e di'to'rs, and ne^should not be denied the right to set up the 
fraud~as a defense in an <^ction pr other procee.ding.jtQ jejoioXQe^his 
subscriptio n, merely b ecause the corporation has become insolvent^ an^ 
it is sought to enforce the subscription for the benefiJLDi its .creditors. 
The view that he Has such right is supported by well-considered cases, 
both in England and in this country. This rule should undoubtedly be 
applied where no debts have been contracted by the corporation since 
the date of the subscription/' 2 Clark and Marshall on Private Corpo- 
rations, sec. 473g. 

A complete examination of the authorities leads us to believe that 
the United States Circuit Court of Appeals of the Eighth Circuit, in 
Newton National Bank v. Newbegin, 74 Fed. 135, 20 C. C. A. 339, 33 
L. R. A. 727, fairly states the law, wherein it is said : "Ifaconsider- 
^MS:P^"9iPlj^i!H?-j3M ?'§£sed since the svibscription.wasjnadej. jljthe 
s ubscriber has actively participated in themanagement of the affairs 
oT t he co fpoFatr6ii''^rr there has. been any want of diligence on the part 
o f the stockholder, ei ther ip.discovering the alleged fraud, or in tajkii^ 
s teps to res cind whe n the fraud was discovered ; and, .above. ^11, if any 
c onsiderable amount of corporate indebtedness has been created since 
th e sub scription was made, which is outstanding and unpaid, — in all ojt 
t hese Ccises the right to rescind should J)e denied^ where the.attempt..is 
not made until the corporation becomes insolvent. But if none of these 
cqnditiOT"s~exist, and the prd6r6rtKe'alleged fraud is clear, we think 
t hat a stockholder sTioiild be permitted to rescind his subscription as 
well atterlis before the company ceases to be agoing concern." 

l^ow, widiout entering into details, we may say that none of the 
conditions mentioned above as warranting a denial of rescission, ap- 
pear in Morrisey's Case. No considerable period of time elapsed; 
Mprrisey did not a ctively participate in the management of the affairs 
o f the bank j there was no want of diligence on his part in discovering 
the fraud or in taking steps to rescind ; and no considerable amount of 
the bank's indebtedness accrued while he held the stock. The mere 
presence of Morrisey at a meeting in response to a hurried call of the 
s todcKo Tderr when the bank's failing condition first became generally 
known, can not bind him as participating in the management of the 
affairs of the bank. He would naturally go there to see how things 
stood. While there he in no way committed himself to keep the stock — 
in no way did that which would condone the fraud practiced on him. 
Indee d it is a rea sonable inference that by .the report of the president 
made at this mee ting, Morrisey first realized that he had been deceived 
b y the sale o f the stock to him. Only a short time before that in the 
negotiation of th e sale he had been assured by officers of the^ank that 
its^condition was flourishing. Nothing appears that would reasonably 
charge him with notice to the contrary. In two days after the meet- 
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ing the commissioner of banking closed the bank. Morrisev obtained 
leave to sue the ji eceive r for rescission, at^the earliest Q2i)9rtunity. . JiP 
brought his. suit.at the first ternTof court availablei .What lapk .of. dili- 
gence in taking steps to rescind? Nooe. As to the last named condi- 
tion — the accrual of indebtedness against the bank — ^we have already 
spoken. We have said that there is no proof of the accrual of indebt- 
edness. If any did accrue, the inferences from the proof of what busi- 
ness the bank did during the time that Morrisey held the stock point to 
the fact that the same was inconsiderable. 

What we have said sufficiently disposes of the questions determining 
tfie appeal. "The decree m the first named cause will be reversed and a 
decree rescinding the sale of the bank stock will be here entered. The 
decree in the other cause will also be reversed in so far as it adjudges 
liability on the score of this particular stock. 



VL Right of Members to Inspect Books and Papers of Corpora- 

jX ^ tion* 



i^^^ '^ POWELSON V. TENNESSEE EASTERN ELECTRIC CO. 

(Supreme Judicial Court of Massachusetts, 1915. 220 Mass. 380, 107 N. E. 997.) 

Report from Supreme Judicial Court, Suffolk County; John W. 
Hammond, Judge. 

Petition i n equity by W. V. N. Powelson, with an intervening peti- 
tion by the Tennessee Mutual Development Company, against the Ten- 
nessee Eastern Electric Company and others, for inspection of books. 
Case reported by the single justice for the full bench. Order for in - 
spection to issue. 

^Dt CouRCY, J. T his is a petition in equity under section 30 of the 
business corporation law (St. 1903, c. 437), seeking an inspection of th^ 
stockand transfer books of the defendant corporation. It is provided 
in that section that: "The stock and transfer books of every corpora- 
tion, which shall contain a complete list of all stockholders, their resi- 
dences and the amount of stock held by each, shall be kept at an office 
oTlhe corporation in this commonwealth for the inspection of its stock- 
holders." 

liability for darnage.. caused by a refusal to exhibit the books, jetc., 
is specified ; and the section concludes as follows : **T he Supreme Judi - 
cial Court or tlie superior court shall have jurisdiction in equity, upon 
p e!ition" 6Ta stockholder, to order any or all of said copies, booksor 

• For discussion of principles, see Clark on Corp. (3d Ed.) | 134. 
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r ecords to be ex hibite d to him and to such other stockholders ag may be- 
co me parties to said peStion. at such a place and time as may be desig- 
nated^in _the order." 

T he p reliminary objection that Powelson. as one of the three voting' 
tr ustees, cannot exercise the rights of a^stockholder undec. the ^statute 
n eed not be considere d! ItTs admitted that i^o, intervenjng^petitioner^ 
t he Tenne ssee Mutual Development Company, was the owner of ten 
shares of the common stock of the defendant corporation, that it duly 
made a"^3emand to mspect the stock and transfer books of the electric 
company, and that the demand was refused. It has b ecome a party to 
the petition aind can invoke the statute. Hereinafter it will Be referred 
to as.lbe plamtiji. «\ 

It is settled tfia t the commoivlaw right of a stockholder to inspect rT/H ^ • 
the books of a corporation is a qualified and not an absolute right, t 
Vamey v. ' BakerTl W Mass. 239, gO N. E. 524," 10 Ann. Cas. 989. 
Where the right has been given by statute it has been decided in many a 
jurisdictions that unless the statute imposes restrictions or limitations, /^V.^^ 
the right is absolute, and the motive or purpose of the stockholder in'^^'^^i^ , 
seeki ng to ex ercise it is not the proper subject of judicial inquiry. 
Foster V. VWiite, '86 Ala. 467, 6 South. 88; Hobbs v.- Tom Reed Gold 
Mining Co., 164 Cal. 497, 129 Pac. 781, 43 L. R. A. (N. S.) 1112; Ven- 
ner v. Chicago City Ry., 246 111. 170, 92 N. E. 643, 138 Am. St. Rep. 
229, 20 Ann. Cas. 607; White v. Manter, 109 Me. 408, 84 Atl. 890, 42 
L. R. A. (N. S.) 332; Henry v. Babcock & Wilcox Co., 196 N. Y. 302, 
89 N. E. 942, 134 Am. St. Rep. 835 ; Cincinnati Volksblatt Co. v. Hoff- 
meister, 62 Ohio St. 189, 56 N. E. 1033, 48 L. R. A. 732, t78 Am. St. 
Rep. 707; Kimball v. Dern, 39 Utah, 181, 116 Pac. 28, 35 L. R. A. (N. 
S.) 134, Ann. Cas. 1913E, 166; Holland v. Dixon, 37 Ch. D. 669; 
Davies v. Gas Light & Coke Co., [1909] 1 Ch. 708; 20 Ann. Cas. 612,. 
note ; Ann. Cas. 1913E, 173, note. 

The scoge^ of pur statute is narrower than the common-law right of 
inspection, as it deals only with the records^ stock and transfer book§. 
The present application is confiped tP Jhe stock and transfer books an4 
is^ made for the alleged purpose of obtaining a complete list of the 
stockholders, ajid, thfiix JCesidences* The right of a stockh older to -OhlaiG 
t his informat ion has been jecognized by the .Legislature of this cpm- 
monwealth since 1858, See St.* 1858, a 144; Gen. St. c. 66, § 10;' Pub. 
S'ts. c. 105, .§"217 RT L. c. 109, § 32. And by R. L. c. 110, § 51, every 
business corporation, e xcepting _banksj steam and street railway and 
i nsurance compani es^ was required to^giake. and file annually in the 
o ffice of the secretary of the commonwealth a certificate, stating, among 
other thinfi:Sj tHe^liarhe oT each shareholder and the number of shares 



standing in his name. Such certificates were considered as recorded, 
and were kept in book form convenient for reference. See 1 Opinions 
ot the Atty. T5en.*27B; The language of St. 1903,' c' 437, § 30, and ti^ 
h istory of the legislation on the subject indicate that the stockholder's 
right to know the names,' a3dr esses and "extent dflnlerest of his as^ 
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sociates in the common enterprise, who with him must elect directois 
, to^manage the business of the comgany, is an absolute right- 

Xs we construe the report, however, it is not necessary to decide 
whet her a stpQ kholderjs^ entitled to the relief here asked f or regamless 
o f his motive or^urppse. The single justice, after hearing thg pg^rtigs, 
ruled that the plaintiff should liave the right to make thfi inspection 
praj^ed 7of7 It is reasonably to be inferred that he was satisfied that 
tEe plaintiff was acting in good faith. The fact, if it is a fact, that 
Powelson, by reason of prior litigation, desires to change the adminis- 
tration of the company, and has instituted these proceedings with that 
in vfew, is entirely "consistent with an honest belief that a change in 
management and policy will advance the interests of the corporation 
and his own rights as a stockholder. Vamey v. Baker, 194 Mass. 239, 
S0^:K'524\ 10 Ann. Cas. 989; State v. Donnell Manuf. Co., 129 Mo. 
App. 206, 107 S. W. 1112; Richardson v. Swift, 7 Houst (Del.) 137, 30 
Atl. 781 ; Phoenix Iron Co. v. Commonwealth, 113 Pa. 563, 6 Atl. 75; 
State v. Monida & Yellowstone Stage Co., 110 Minn. 200, 124 N. W. 
971, 125 N. W. 676. 

The right of the plaintiff to be represented by duly authorized attor- 
ney as incidental to the right of inspection has not been questioned. 
See White v.^TSIanter, 109 Me. 408, 84 Atl. 890, 42 L. R. A. (N." S.) 
332 ; Foster v. White, 86 Ala. 467, 6 South. 88 ; 10 Cyc. 958, note. 
And the ruling of the single justice authorizing the plaintiff to make 
written memoranda or copies of the stock and transfer books is in 
accord with sound reason and authority. People v. Consolidated Nat. 
Bank, 105 App. Div. 409, 94 N. Y. Supp. 173; Cincinnati Volksblatt 
Co. V. Hoffmeister, 62 Ohio St. 189, 56 N. E. 1033, 48 L. R. A. 732, 
78 Am. St. Rep. -707 ; State v. Bienville Oil Works, 28 La. Ann. 204 ; 
Henry v. Babcock & Wilcox Co., 196 N. Y. 302, 89 N. E. 942, 134 Am. 
St. Rep. 835 ; State v. German Mut. Life Ins. Co., 169 Mo. App. 354, 
152 S. W. 618; Mutter v. Eastern & Midland Ry., 38 Ch. Div. 92. 

The order for inspection is to issue as prayed for. The details as.to 
time and manner will be designated in the order as settled by a single 
justice. 

Ordered accordingly. 

PEOPLE ex rel. BRITTON v. AMERICAN PRESS ASS'N. 

(Supreme Court of New York, Appellate Division, First Department, 1912. 

148 App. Div. 651, 133 N. Y. Supp. 216.) 

Appeal from Special Term, New York County. 

Mandamus by the People, on the relation of William R. Britton, 
against the American Press Association, to compel allowance pf^^n 
inspection of defendant's stock book. From an order granting a per- 
emptory writ, defendant appeals. Reversed, and motion denied. 

Scott, J. This is an appeal from an order granting relator's mo- 
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tion^or a writ of mandamus to compel the defendant corporation to 
p ermit him to insjgectjts stock book. 

Plaintiff is the owner oTfive shares of stock of the defendant cor- 
p oration, and has dema nded and^been refused the rijfht to inspect its 
s tock book , the defenHant meets the application by the statemeiit 
orc ertaifi facts leadin g to tlie conclusion that the application is ma^e 
in the interest of a business rival of the defendant, and that relator's 
purpose in seeking an examination .is^jn the language of the justice 
at Special Term , ^' sinister and ^ inimical _tO t h fi Hpfpr^Hant." The.jrg- 
l ator makes no denial of the facts stated by defendant, and no dis- 
claimer of.the^Eurpqs^^attributed.jtp him,^arid we are therefore justi- 
fied ilLj&.§suaiiBigJti]SLl^ dsffindanL stn^i that 
h is purpose is to in jure_i_t.in spme^way tlirough the possessipn of 
the information which he seeks. It: is definitely settled that the mo- 
tives bi a stockholder, however sinister, constitute no answer to ^.^ 
action by him to recover the penalty prescribed by statute for the 
refusal of a corporation to exhibit its stock book upon a proper de- 
mand. The statute recognizes an absolute right in the stocldiolder, 
a nd impos es a n ab solute duty upon the corporation and the custodian 
of the stock bool^^r" Henry v. Babcock, 196 N. Y. 302, 89 N.E. 942, 
134 Am. St. Rep. 835. 

The case just cited establishes the absolute right of the stockholder 
either to be allowed an inspection, or. if that be denied him, to a re- 
cov ery of the penalty pr escribed by.,§tatuje. The^ right to a mandamus 
to compel compliance with the statute is not, however, specifically giv- 
en by the wrJltten Jaw, and there still remains open the question wheth- 
er or not. i n a ca se like the present, the court will aid a stockholder 
in pursuing his sinister designs upon the corporation by issuing its 
writ of mandamus. It has repeatedly been held that it will not (Peo- 
ple'exrel. Althause v. Giroux Con! M. Co.7i22 App.' Div. 617, 107 N. 
Y. Supp. 188 ; People ex rel. Hunter v. Nat. Park Bank, 122 App. Div. 
635, 107 N. Y. Supp. 369), and it w ould be unnecessary to further 
c onsider that qu estion but for the fact tliat the court below was. of the 
opinion, and counsel for the resppndent strenuously argues, that in 
some way the decision by the Court of Appeals in Henry v. Babcoclq 
has overruted the cases last above cited. 

Tn neither of those cases was any question made as to the manda- 
tory nature of the statute relied upon. That was assumed and con- 
ceded. The only question consideredand decided was as to the grant- 
in ^ of a peremp tory^writ to enforce an absolute right sought to be 
e nforced for a sin ister purpose. That is to say, the only question was 
as to granting a particular and extraordinary remedy, and this ques- 
tion is not touched upon in Henry v. Babcock, and, so far as the Court 
of Appeals is concerned, remains an open question. It is_true that 
relator has a strict and absolute legal right to inspect the stockT)ook, 
but the mere existence of an undisputed right, although necessary to 
♦ he granti ng of a mandamus, is not sufficient of itself to require the 
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issuance ot thcwriU-for Jhat §till resj;§.iQ„the sound judicial (UscTC^ 

tion of the court. This has been the rule from the earliest times. So- 
well esta blished is it^ in this state that the granting or refusin g of ^ 
wnt of mand'amus rests in the sound discretion of the Supreme Court 
th at the Co urt of Appeals has uniformly refused to entertain a ppeals 
in such cases, unless it is made to appear that the discretioiLi2f.ttL^ 
court has been abused. Sage v. L. S. & M. S. R. Co., 70 N. Y. 220; 
People ex rel. Lunney v. Campbell, 72 N. Y. 496; People ex rel. 
Faile v. Ferris, 76 N. Y. 326 ; In re Dederick, 77 N. Y. 595 ; People 
ex rel. Lentilhon v. Coler, 168 N. Y. 6, 60 N. E. 1046. 

Doubtless the. Legislature might have proVided that jt stockholder 
w jongly refused an inspection of a stock book might have a peremp- 
tory order in the nature of a mandamus to enforce his ngHt, but it 
has not done so. In Matter of Stein way, 159 N. Y. 250, 53 N. E- 
1103, 4o £/. R. A. 461, Judge Vann, writing for the court, examined 
exhaustively the right of stockholders to examine the books of a cor- 
poration, including the right conferred by the statute now invoked by 
relator, and the authority of the Supreme Court to enforce that right 
by mandamus. His conclusion was thus expressed: "We think that 
the common-law right of a stockholder with reference to the inspec- 
tion of the books of his corporation still exists, unimpaired by leg- 
islation; that the Supreme Court has power in its sound discretion 
upon good cause shown to enforce the right ; and that such power is 
part of its general jurisdiction as the successor of the Courts of the 
Colony of New York, which had the jurisdiction of the Court of King's 
Bench and the Court of Chancery in England." 

It is quite unnecessary to cite authorities to sustain the principle J3J- 
f erred to by Judge Vann that the exercise of the jurisdiction to grant 
mandamus rests to a considerable extent, in the sound discretion of 
the court, and that in certain cases, although the applicant may_have 
aii undoubted legal right, and mandamus would be an appr.Oi)datP 
remedy, still the court in the exercise of its sound discretion will re- 
fuse to issue the writ. Such a case is presented when the effect of the 
wrTtwiIl^be to enforce compliance with the strict letter of the law in 
disregard of its real spirit. See High on Extraordinary Legal Reme- 
dies (3d Ed.) § 9. We need not speculate as to the particular purpose 
sought to be gained by providing by statute that a stockholder shall 
have the right to inspect upon demand the stock book of his corpora- 
tion. Itis gujte^safcj^ however^ to assume that the Legislature intended 
that the right should be exercised for the benefit of the c orporation 
itself, or of its stockholder, as such, and that it did not intend tha t J t 
sh*ould be exercised for the destruction or serious injury of the cor- 
poration and its stockholders generally, as it is the apparent purpose gf 
the present relator to use the information which he seeks. In revers- 
ing the order appealed from therefore, we are holding nothing con- 
trary to what was decided by the Court of Appeals in Henry v. Bab- 
cock. On the contrary, we concede that relator has a strict legal right 
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to an inspection of tibe stock book. But, conceding, that^ipUpj^Lng^an 
unbroken line of authorities, we further hold that the application for 
a writ of mandarnus is an appeal to our sound discretion, and that un- 
d er the cir cumstances of the present case we. should not .exercise, that 
discretio n tol ssue the writ. The application and enforcement of this 
rule, as we conceive, will tend to carry into effect precisely what the 
Legislature intended. An applicant whose purposes are honest and 
who is not shown to be actuaLterby a sinister motive will have no dif- 
ficulty in obtaminc; the inspection the statute allows him, while one who 
IS shown to act from an improper motive will b^ relegated to. the, i:en^^- 
-d y^ wH icy tBe^statute its elf prqvid.es. 

^or these reasons, the order appealed from will be reversed, with 
$10 costs and disbursements, and the motion denied, with $10 costs. 

Ingraham, p. J., and Miller, J., concur. . ^- 

Clarke, J. (dissenting). The appellant is a domestic corporation, A-A*^<»<-v* 
having an office for the transaction of its business in the borough 
of Manhattan, and is not a moneyed corporation or a railroad cor- 
poration. The relator is the holder of record of a certificate for five 
shares of the capital stock of the defendant. As a stockholder he de- 
manded an inspection of the stock book of appellant, and^ having been 
refused, brought this proceeding to obtain a peremptory inandamus to 
<:ompel the corporation to permit such inspection. 

I n the an swering affidavits the appellant attempts to show that the 
application is^ot made in good faith and for legitimate purposes, but 
i n the inte rests of an inimical business rival, The learned court be- 
low granted the application and stated in its opinion: "That the stock- 
holder of a_corgaratiQiLlia5 .an absolute right to an inspection oT tfie 
stock book without stating his intent." The corporation appeals. 

Section 32 of the stock corporation law (chapter 59, Cons. Laws 
1909; chapter 61, Laws of 1909) provides that: "Every stock corpo- 
ration shall keep at its office * * * a book to be known as the 
stock book, containing the names, alphabetically arranged, of all per- 
sons who are stockholders of the corporation, showing their places 
of residence, the number of shares of stock held by them respectively, 
the time when they respectively became the owners thereof, and the 
amount paid thereon. The stock book of every such corporation shall 
be open daily during at least three business hours for the inspection 
of its stockholders and judgment creditors, who may make extracts 
therefrom. * * *. Every corpora tion that shall neglect or refuse 
tojceep^or cause to be kept such books or to keep any book open for 
i nspection as h erein required, shall forfeit to the people the sum of 
$ 50 for every d ay_ it shall so neglect or refuse. If an y officer or agent 
o f any^ su ch corporation shall * * * neglect or refuse to exhibit 
the same of to allow them to be inspected and extracts taken there- 
f rom, as provided in this section, the corporation and such officer or 
.agent shalT each* forfeit and pay to the party injured a penalty of $50 
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for every such. nc^ect^qr. refusal and. all damages. .resuUiog. 
theref rom." 

Section 33 of the statute contains somewhat similar provisions af- 
fecting foreign stock corporations having an office for the transac- 
tion of business in this state. 

It is true that in said section a penalty is provided for a violation 
of the provisions thereof, and it is also true that it is not specifically 
provided that a mandamus may be issued to compel the observance 
thereof. People ex rel. Gunst v. Goldstein, 37 App. Div. 550, 56 N. 
Y. Supp. 306, was an appeal from an order commanding the defend- 
ant, the secretary and treasurer of a corporation, to produce the stock 
book of the company, and to allow the relator to inspect and to make 
extracts therefrom. In affirming the order, Mr. Justice Barrett, speak- 
ing for a unanimous court, said : "Then, too, the relator's motives are 
of no moment. The defendant has no rijght to question them. The 
inspection of its books by the president of the company is a matter of 
nght 

In People ex rel. Callanan v. Keeseville, etc., R. Co., 106 App. Div. 
349, 94 N. Y. Supp. 555, Mr. Justice Houghton, writing in the Third 
Department for a unanimous court, said : "We think .his demand was 
sufficient, and that he had an absolute right of inspection, and thaf tlie 
peremptory writ of mandamus should have been grante^. * * * 
The motives of a stpckholder in inspecting the stock book alone are 
immatemT. * * * it ^as a privilege accorded him expressly by 
the statute and he should have been granted an inspection." And 
the order denying peremptory writ of mandamus was reversed; and 
the writ granted. 

In People *ex rel. Fennelly v. Amalgamated Copper Co., 1 10 App. 
Div. 892, 96 N. Y. Supp. 1141, affirmed 184 N. Y. 573, 77 N. E. 
1193, and People ex rel. Fennelly v. United Copper Co., 110 App. 
Div. 892, 96 N. Y. Supp. 1141, affirmed 184 N; Y. 578, 77 N. E. 1194, 
orders directing a mandamus to compel inspection of the stock books 
were affirmed by this court and the Court of Appeals, in spite of vo- 
luminous allegations, as appears upon the inspection of the records 
in those cases, that the inspection was desired from selfish and im- 
proper motives. But in People ex rel. Hunter v. National Park Bank, 
122 App. Div. 635, 107 N. Y. Supp. 369, writing for a divided court, 
Mr. Justice Ingraham held that the granting of a mandamus is always 
in the judicial discretion of the court, and that a strict legal right would 
not be enforced when it appeared that the application was not made in 
good faith for a legitimate and proper purpose. 

Henry v. Babcock & Wilcox Co., 196 N. Y. 302, 89 N. E. 942, 134 
Am. St. Rep. 835, was an appeal from a judgment of the Appellate 
Division in the First Department in favor of defendant upon the sub- 
mission of a controversy upon an agreed statement of facts. It is true 
that in that controversy' was involved enforcement of the penalty pro- 
vided by the statute for denial of the right to inspect, but this court 
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(125 App. Div. 538, 109 N. Y. Supp. 853), although greatly divided, 
applied the doctrine which it had announced in People ex rel. Hunter 
V. National Park Bank, supra, saying : '^Whenever application is made 
to inspect and the motive of the applicant is questioned, he should make 
known what the motive is so that the person having the book in charge 
may refuse to produce it, if the purpose is to work an injury to the 
corporation or is purely personal to the applicant and not connected 
with any interest which he has in the corporation. Here the plaintiff 
knew what his motive was. He refused to disclose it, and it is fairly 
to be inferred from that fact that the tnotive was not a proper one." 
The court gave judgment for the defendant. 

With the above cited cases all brought to the attention of the Court 
of Appeals, that court said: "No doubt the Legislature could make 
^^jtQ^!?^! ^^^'^ priv ilege of inspection dependent. upon the motive or 
purp^se^with which it is sought : but it has not, seen fit to do so. The 
languagejsijlje. Statute i§.^lai|i, and mandatory. It recognizes an ab- 
solute right in the. stQckhold^r,, and imposes an absolute duty upon 
the corporation 3Jid,Jth^.QU§todian of _ the stock book. The law re- 
quires no statement or proof of any particular intent upon the part 
of the person demanding the inspection. He must b^ a stockholder 
and must prefer his request during business hours; that is all. 
* * * The plaintiff was refused any inspection at all in the ab- 
sence of the disclosure of his purpose ; and this action of the defend- 
ant has been sanctioned by the judgment of the Appellate Division. 
We think that judgment is based upon a mistaken construction of the 
statute in this respect." The judgment was reversed, and judgment 
directed for the plaintiff. 

It will not do in my opinion to disregard the plain and emphatic lan- 
guage of the Court of Appeals upon the ground that it was obiter, 
that the proceeding before it was not mandamus. This precise statute 
was before it, and the judgment appealed from was based upon the 
prior decision of this court in mandamus proceedings, and upon the 
interpretation therein made of this statute, into which this court had 
read the requirement of establishing a proper motive or intent upon 
the part of the applicant to entitle him to inspect. That claim the 
Court of Appeals brushed away and held emphatically that the lan- 
guage of the statute is plain and mandatory. It recognizes an abso- 
lute right in the stockholder, and imposes an absolute duty upon the 
corporation. If that be so, mandamus is an appropriate remedy to 
enforce that absolute right and compel the performance of that ab- 
solute duty. For this court to refuse to enforce such a mandatory 
statute so interpreted by the court of last resort is to set up its dis- 
cretion against the clearly expressed will of the Legislature, and in 
my judgment to reverse, in effect, the Court of Appeals. 

I ther efore vote to affirm the order appealed from, with costs and 
disbursements to the respondent. 

I^UGHUN, J., concurs. 
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SEARLES V. GEBBIE- 



{Supreme Oonrt of New York, Appellate Division, Fourth I>epartiiient» 1906. 

U5 App. Div. 778, 101 N. Y. Supp. 199.) 

Appeal from Special Term, Herkimer County. 

Action by George W. Searles against Frank Gebbie and others. 
From an iriterlqcutory Judgment overruling a demurrer to tBecom- 
'^iaint, defendants appeal. Reversed and demurrer sustained, with 
leave to plead over. 

Spring, J. TOhe. def endan t M ohaw k Condensed Milk Company is 
a domestic corporation wiSTa paid-up capital stock of $60.0 00, and the 
plaintiff is a stqckhplder thereof j owning stock of the par val ue of $1 .- 
000^ and imtil January, 1905, was one of the directors of th e corpora - 
tion.. The other defendants are its present officers and dire ctors . 

A brief summary of the salient allegations of the complaint is neces- 
sary for a comprehension of the questions at issue on this appeal. Qn 
t he 14 th day of July, 1902, the directors of said corporation at^jegji- 
lar meeting declared a dividend of 50 per cent, on its capital stpdc, 
payable on the 1st of August thereafter. At the time of the declaration 
of the dividend there was on hand a surplus of net earnings of mo re 
than ^100,000, and in February, 1905, these earnings aggregated $108 .- 
' (XJQ. The plaintiff has not been paid his divideiid of $500, althojaghJie 
has demanded it, and he seeks to recover that sum of the corp oration 
in this action. The complaint further alleges : That in_1905 thestock- 
HolHers by resolution voted to increase the capital stock of said com- 
pany to $240j000, and the directors were ordered to take the legal prp- 
ceedings essential to make effective this increase. Th^ di£ecjpr$ tbere- 

(upon proceeded to provide for such increase by allowing those taki.qg 
the new stock to do so at par, thus ignoring the "more than twice par'' 
value of the present stock by reason of the existing surplus and which 
had been earned by the present capital. The directors in their ^lan of 
injcrease expect to allow each of tiie present stockholders to su bscrib e 
forlhree times his present holding of stock, paying therefor in cash, 
and the plaintiff was so advised and permitted to so subscribe for the 
$3,000 of stock, which would represent his aliquot share of the in- 
creased capital. That the defendant directors have each subscribed for 
their shares of. .said increase and they control said corporation and ow n 
a ma jority of its stock. In January, 1905, the plaintiff was dr oppe d 
from the afrectorship and there were other changes in that body, and 
the pfaintiff charges that the election of new officers "was pursuant to 

• For discussion of principles, see Clark on Corp. (3d Ed.) {{ 136, 137. 
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^ fraudu lent agree ment or understanding** among these m ajori ty Jjpck- 
holders to ref use to pay tibe said dividend, "and there by to r e appr opri- 
ate said dividend to the" company, and to share in said dividends and 
recei ve the benefits thereof, under their .n^.v. subscriotion to mcre^^e 
the capital Stock of the said coipp^y^. their said new subscription^ be- 
ing at 'par,3^herearthe old ^stock of said company is iully worth .coxi- 
s Tdcratr e"m'ofe than $200 on .a^&hajg.'' That the j)laintiff has "pro-^ 
tested" against this proposed issue of new stock, and has requested the 
corporation to commence an action in equity to restrain its issue ai}.d 
a lso to require the c orpora tion to pay the dividend declared, and iipon 
refusal this action was commenced on his own behalf as a, minority 
stockholder, and for the benefit of all other stockholders similarly rv 
situated who desire to participate thereiq. 'Jlie relief asked for '^?\l^j^ 
thej)ay_ment of the dividend to^the plaintiff and to restrain the pro-/ *^^'^*^^ 
posed increrse~c)r"the*'capital' stock. The defendants have demurred 
o n the ground tha t there^is an improper misjoinder of the causes of 
action, and also that no cause of action is stated against the defend- 
ants. , Q 

There is a clean cut cause of action at law set forth against the cor- /r- 
poration. Upon the declaration ot the dividend the sum of $500 be-/z2>^ 
came due the plaintiff from the corporation. It became the debtor of 
the pTaintiff . Ehle v. Chittenango Bank, 24 N. Y. 548; Am. & Eng. 
Encyc. of Law, vol. 9, p. 690 (2d Ed.). THie directors were not per- 
s onally cha rgeable with the pajTiient of this dividend unless they con- 
ve rted it 'to""fHeir~bw n use^^ or by so me a ct changed their relation to it. 
At 'any time af ter_tHi date fixed for the payment of the dividend tJfie 
p laintiff could have maintained an action at .law 4gai?i§t the corp.Qi:a- 
tio n to recover th is_sum. Nor was a suit in equity proper^ for an ade- 
q uate remedy .at Ji^wjexisteSfand the directors would not be proper q _ 
parties defendant in an action to recover this sum. They are not the Z^^^-^v 
d ebtor, bu t the corporation is the party liable. Now, where the amount 
of tlie dividend has been segregated or set apart into a distinct fund 
for the purpose of paying the dividend and is within the dominion of 
the directors, who refuse to use it for the purpose intended, they be- 
come trustees of the fund, and an action in equity may be maintained 
to reach the fund and to charge the directors with official misconduct. 
Le Roy v. Globe Ins. Co., 2 Edw. Chanc. Rep. 657; King v. Patterson, 
etc., R. R. Co., 29 N. J. Law, 89. 

The respondent's counsel relies upon the Le Roy Case cited to sus- 
tain the contention that the action in equity will lie to recover the divi- 
dend. In that action an insurance corporation declared a dividend 
in November payable the 1st of the following December. On the 30th 
of November the dividend was carried on the books of the company 
to the profit and loss account, thus severing it from the assets of the 
company. Notice was published that pa)mient of the dividend would 
be made on and after December 1st and checks were drawn and signed 
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by the president to the order of the secretary, to whom they were de- 
livered for indorsement and transfer to each stockholder as he called 
therefor. Four-fifths of the checks had been delivered, when, on the 
16th of December, an extensive fire occurred in the city of New York, 
ruining the insurance company, and a receiver was appointed. The 
plaintiff was a stockholder and had not received his check dividend. 
He also had due him unearned premiums from a canceled policy of 
insurance. The receiver declined to pay the dividend or the premiums, 
^'^ and the stockholder commenced a suit in equity and recovered the 
dividend. The court held the action in equity was maintainable be- 
cause the setting apart of the money to meet the dividend created a 
trust fund over which the officers of the company had control. 

T his case denotes th e distinction between the lia bility^atja w of the 
CQX^pratign owin^ dividends to its stockholders and the mone y tqpay 
which has never been severed ?rom the mass of the corporate proper- 
ty/but to j.n intents aiid purposes remain^ a part of it, and the liabi lity 
in eguTty of the directors; who have set apart the money iqto a distinct 
fund to pay the dividends and who hold that fund as the truste es of 
the stockholders, but refuse to distribute it. This distinction is noted 
inXowne v. American Fire Insurance Co. et al., 6 Paige, 482. The 
complaint contains every allegation essential to constitute a perfect 
cause of action to recover this dividend of the corporation, and the 
facts alleged are supplemented in the demand for Judgment ui at the 
corporation be required to pay the dividend with interest. 

The other cause of action is distinctly one in equity. I t^charges the 
defendant directors with .gonspiring to increase the capital stock in 
an illegal and improper manner and for tlieir own personal aggrandize- 
ment to the damagfe of the plaintiff and other minority stockholders, 
and asks that they be restrained from consummating the scheme. This 
remedy must primarily be at the instance of the corporation (Flynn 
v. Brooklyn City R. R. Co., 158 N. Y. 493-508, 53 N. E. 520), and 
the pleader recognized this necessity, for he alleges demand and re- 
fusal on the part of the defendant corporation to bring the action. 
This action, therefore, is only maintainable by the corporation, or upon 
its refusal, by a complaining stockholder to restrain the perpetration 
of a fraud which will tend to diminish the value of the corporate 
assets. The payment of the dividend is in no way affected by tfie con - 
summ ation o f this scheme. The corp oration would still be liable t o 
the plaintiff, as it has been since August. 1902, and during the director- 
^f"P PL^Pg E&'JPX^S' We appreciate that in construing a c omplam t 
i mputing fraud to directors and the gravamen of which is t o enjoin 
them from carrying put ^pme plan fraught with daoiage to otheLfitock- 
holders, an isolated fact here and there may not be culled fr om th e 
pleading as indicating a purpose to unite actions improperly. Bos- 
worth V. Allen, 168 N. Y. 159, 61 N. E. 163, 55 *L. R. A. 751, 85 Am. 
St. Rep. 667; Weber v. Wallerstein et al., Ill App. Div. 693, 97 N. 
Y. Supp. 846. A nd w here there is plainly a single purpose to be 
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adueyecl^iift thfe fptnplaint it,may^<:pnjsaa in a seties^f Jjacts-or^- 

cumstances enu m erated su fficient alle gations to constitute other causes 
o f act ion, providing they are pertinent to and connected with the relief 
sough t. Buf IveTHTrik" the "present complaint cannot be brought with- 
in that rule. It alleges, "with much .particularly^ the facts entitUi^g 
the pTaintift to mamtam "an action at law to recover this dividend of 
th e corporation, with a demand for money judgment. These facts 
are made prominent in the pleading and there is no averment 'cbri- 
n ectingnEhem with the conspiracy, which is the pith of the action in / V. 
e gu ity. A reading of ^t he complaint impels the belief that it was^in— -^^^^^ . 
t en3ed to set forth two independent causes of action. No fraud is 
charged in the declaration of the dividend. No misappropriation of 
it is alleged. No culpability is ascribed to the directors in connec- 
tion with it, except "to reappropriate" it to the company, which is in- 
telligible, and no inability of the plaintiff to collect it is suggested. If 
the plan of increase in the capital stock is carried out, the plaintiff 
could still enforce the payment of his dividend. The omission to pay 
the dividend has no. connection with the alleged fraudulent agreement 
of which he complains. The inception of the fraud is charged to have 
been at the time of the election of the directors in January, 1905, near- 
ly two years and a half after the plaintiff's cause of action to collect ^ ^^^ 
the dividend had accrued. We think two ca uses of actio n were im- V'v*^, 
properly united. " ^ 

The complaint contains the facts to some extent upon which the al- 
leged agreement to defraud is founded. Whether tiie plan is of the 
dishonest character claimed by the plaintiff depends upon the construc- 
tion to be put upon these several facts, and we are not disposed now 
to hold they may not be sufficient to constitute a cause of action. Their 
effect can be determined much more satisfactorily when the evidence 
has been presented. The charges of the fraudulent agreement are 
sweeping and consist too much in conclusions, but we cannot say that 
a construction may not be given to the facts which are alleged sup- 
porting the imputation of fraud. 

The interlocutory judgment should be reversed^ with costs and dis- 
bursements of this appeal, and the demurrer sustained, with costs, with 
le ave to the plaintiff to plead over, etc. All concur, except McLen- 
NAN^P. )., who dissented in an opinion in which Wii«Uams, J., con- 
curred.** 

10 The dissenting opinion of McLennan, P. J., is omitted. Tte judgmeDt 
of tbe Appellate Division was affirmed without opini<Mi. 190 N. Y. 533, 83 N. 
E. 113L 
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In re OSBORNE. 



(Court of Appeals of New York, 19ia 209 N. Y. 450, 103 N. E. 723, 50 L. B. A. 

[N. S.] 510, Ann. Cas. 1915A, 298.) 

Appeal from Supreme Court, Appellate Division, Second Depart- 
ment. 

Pr oceeding fo r the judicial settiement of the account of Ja mes W . 
O sborne, a s executor andTrustee under the will of Eugene La Grov e, 
deceased. From _part of an ord er of the , Surrogate .Court co nfirming ^ 
the report of a referee, and from partof the court's decree, a ffirmed by 
th e Appell ate Division^ Second Department (l53 App» DiY*-il2,-JJ8 
N. Y. Supp. 18), the executor and trustee appeals. Modified and af- 
firmed. 

Chase, J.** ' Eugene La Gro ve died a resident of this state October 
4,_1908, Jeaving a. ^y ill, which .was duly probated and by the, fourth 
paragraph of which a trust was created as follows: ''All the. rest^ res- 
idue and remainder of my PTPECrtyi ^^^ estate^ real, personal jmd 
mixed o f eve ry description and wheresoever situated of which I may 
die seized or possessed * * * I give, devise, and bequeath to my 
executor and trustee hereinafter named in trust, to hold said pr operty 
a nd es tate and invest and reinvest the same and to collect the re nts, is - 
sues, income_and profits theref romj and to pay the net r^ntSj issues, 
inco me and pro fiiS-lherfiirom quarterly to my wife. Ivy. Lee La GrQve 
from the time of my death during the term of her natural life,. ^iJ, 
upon he£ death, to divide theprincipal into as many shares as my^wife 
shall leave children by our marriage her surviving * * * but g i 
the event that my said wife shall die leaving no issue her surviving, 
then at her death the principal so set apart for her benefit shall be 
paid tp such person or persons as would be entitled to share in her 
estate were she to die intestate under the statute of distribution-Jn 
force at the time of her death in the state of New York." The testa tor 
did not leave any descendants. Ivy Lee La Grove^ who wa? his.^ife, 
is living, the rest, residue, and remainder of the property, as provided 
by the fourth paragraph of the will, is held in trust by James AY*-Qs- 
borne as trustee pursuant to the provisions of such paragraph. 

The will also provides in the fifth paragraph thereof as follows: 
"I Jlfireby_ request my executor and trustee under this my will not to 
sell any stocks that I may hold at the time of my death in the Singer 
Manufacturing Company, unless the remainder of my propert y and 
estate is insufficient to pay jny just debts and funeral expenses and 
the specific legacies and charges in this my will contained; aiuiia.pase 
such remainder of my estate is insufficient to pay such debts and_fu- 
neral expenses and the specific legacies in this my will contained, then 
and in that event I request my executor to sell only ^o much of _the 

1 1 Portions of the opinion and aU of the dissenting opinion of Gray, J^ are 
omitted. V 
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s tock of said co mpany as is necessary to be sold in order to pay such 
d ebts, legacies and chafgfeT ra'utBbrize, howeverj^ mj. executor and 
t rustee created under iJi is my will tHat should he so elect, he may sejl 
said stock or any oi the same" and in lifs discretion change the invest- 
ment of said trus t funds and should mjr^ executor and trustee elect to 
sell said stock or any part thereof, that he shall at all times keep the 
procceas thereof as well as any other part of the trust funds herein 
d evised or b ec[ueathed_ jnvested in stgcks_and bonds, .of. the Unitejl 
S tates or of the stat e of^New York and such stocks and bonds or other 
i nvestments as m axJbe_jitthe^ time legal investments for trust funds 
i n the st? t^ n^ Npw Y"^^" 

The principal pa rt of the estate of the testator consisted of 2,000 
shares of the stock of jKe Sing;erJ^anufacturing Company, a corpp- 
ration organized and existing un der_the laws of the state of New Jer- 
§S? T he capital stock of t he Sin^r Manufacturing Company, at the 
ti me of the death of the testotor was. .$30jQP0jQ0Q. On that da y it h^ 
a surplus of accumulated earnings arising e xclusively from the busi- 
n ess of the company amou nting to $37,604,206. On Tune 17. 1910^1 
suc h surplus ha d increased to $51,560,757. On March 31, 1910, the 
executOTsold 80 shares of_ the stock of said company. On June 2, 
iSTO, the Board of directors of said company passed a resolution as 
follows: "A^hereas this corporation now has a capital. stock of thirty 
millions of dollars iss ued and outstanding and a surplusjof thirty mil- 
li wis_of jiollaxs -and^UEwardSj and, whereas, it is desirable that said 
s urplu s to the ex tent of at least thirty millions oi dollars should b^ 
r etained by the corpora tion as lyorkin^ capital^ and to that end that its 
capi tal stock should be increased to sixty millions of dollars and a 
stock dividend of th irty millions of dollars be declared out of such in- 
cre ase, th er efore , be it resolved: First. ThaLiLi&^visable to increase 
the capital stock o f this corporation to sixty millions of dollars, and 
Second. That it is a dvisable to declare and pay to the stockholders of 
the corp oration a sto ck diyidend_of thirty millions of dollars out of 
s uch increase of st ock. And the board does hereby, call a special meet- 
ingj>f the stockholders to be held at the company's office at the Singer 
B uilding in th e city of .Elizabeth on the sbcteenth day of June^JSlO, 
at three o'clock in the afternoon, to take action upon the above res- 
olution and decide whether or not such increase of stock shall be 
made." 

On said 16th day of June, 1910,. the stockholders adopted a reso- 
l ution as follows: "Resdved, that the directors be and they hereby 
a re author ized and empowered to forthwith declare a stock dividend 
o f thirty m illions of dollars, or one hundred per cent on the present is- 
s ued capital st ock of this company, and to issue forthwith in payment 
t hereof certifacates of fully paid nonassessable stock, to the stockhold- 
e rs of recor d at this date, in the amounts in which they are respective- 
ly entitled to^ tTiF'sarnS*^ 
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On June 17 , 1910, the board of directors of said company adopted 
a further resolution as follows: ^' Resolved that the directors declar e 
and they do now declare a stock dividend of thirty millions of dollars, 
o r one hundred pe r cent on the present issued capital stock of^^his 
company payable forthwith to the stockholders of record on the J6t:h 
(£y of June Jn stant. out of said increase of stocky and that the president 
and treasurer be and they hereby are authorized and directed to issue 
forthwith to the several stockholders of record on the said 16th day 
of June instant, certificates for so many shares of fully paid and non- 
assessable stock as said shareholders shall -severally be entitled to in 
payment of said dividends." Thereupon, and on the sam e day, June 
17, 1910, said company paid over and delivered to James W. Osbomc 
arsucH executor a stock dividend of 2.920 shares of the par valu^ o£ 
$I^"each^ being one sharQjo>f. increased capital stock of said CQOJBiacy 
f 9r..£a(:ii.^harj£. Qt old §tPCk tbexetofoje held by said Osborne jl§. exec- 
utor, and said stock remains in the possession of said Osborne ais^jSHfiU 
executor and trustee. 

After the death of La Grove, and prior to the payment to Osborne 
as such executor of the stock dividend, resiilar cash dividends had 
been paid on said stock apiounting in the aggregate to $242,564^18, 
which has been paid from time to time by said executor to said Ivy Lee 
La Grove, the beneficiary under the trusty as provided by said wiH. 

T he trou blesome question as to who is entitled to extraordinary div- 
idends declared upon stock held in trvist as between life beneficiaries 
under the trust, and the remaindermen is again presented to us for our 
consideration. 

The question has been considered by the courts in this and other 
states and countries in many and various forms from time to time since 
the decisions and opinions of the courts have been published. It has 
been said that no question before the courts has been more trouble- 
some. Certainly none has resulted in greater contrariety of views. 
Decisions that are apparently contradictory either in the same court or 
in the courts of different states and countries have, however, been 
caused in part by different facts and circumstances existing in the cases 
decided, and the effect necessarily given to the language of the will or 
instrument creating the trust in the particular cases in which the deci- 
sions have been rendered. 

Injdetermining who is entitled to a dividend upon stock held in trust, 
thejiitention of the testator or the maker of the trust must be carr ied 
out when such intent is clear, so far as such intent does not result in an 
unlawful accumulation of income. *Very many cases arise, however, 
where the testator or maker of the trust had not considered the pos- 
sibility of enormous dividends being declared by corporations to ef- 
fectuate their reorganization or in the division of accumulated prof- 
its, made necessary by new statutes, changed circumstances, and mod- 
em rules and conditions, or, if such testator or maker of the trust 
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had considered such possibility, he failed to express himself in the in- 
strument creating the trust so as to show any clear intention regard- 
ing the same. 

I n England, as far back as 1799. it was establishe d as a rule that all 
extraordinary or unusual dividends decl ared during the continuation of 
a life estate, whether payable in cash or jjti stock, belong tQ the corpus 
oi the tun d and n ot to the income. Brander v. Branden 4 Ves. Jr. 
.800! The decision in the case cited was repeatedly followed and the 
rule restated. The ru le in Eng land as^ stated in the earlier cases has 
been materially modified, and divTcIenHs oTcash are now held to belong 
_ if e tenant_and..stock diyidends to*the remainderman, subject, 
perhaps, to an examination of the facts and circumstances in eaqh 
c ase m applying tneruTeas statedT Bouche v. Sproule, L. R. (12 App. 
Cas.) 385. "-""^ 

In Massachusetts, in Minot v. Paine, reported in 99 Mass. 108, 96 
Am. Dec. 705, it is said : "A simple rule is to regard cash dividends, 
however large, as income ; and stock dividends, however made, as cap- 
ital." The courts of that state have followed such rule, taking unto 
themselves, however, the right to determine whether a stock dividend 
is in effect a distribution of cash to be treated the same as a cash div- 
idend. 

In Pennsylvania it was held in Earp's Appeal, reported in 28 Pa. 
368, that ordinary dividends on stock held in trust belong to the person 
entitled to the income of the trust fund, but that extraordinary divi- 
dends should be apportioned between the life estate man and the re- 
mainderman in accordance with the amount thereof accumulated be- 
fore and after the creation of the trust. 

The question has been considered by the courts of nearly every state 
in the Union and by the federal courts. It would be quite impossible to 
reconcile the many reported decisions. An effort to determine the 
weight of authority would be difficult, and extend this opinion to un- 
justifiable length. * * * 

The extended statement of the principal and most frequently quoted 
decisions in this state relating to the question involved has seemed nec- 
essary because of the difference of opinion expressed by counsel re- 
lating thereto. It^will be seen that the earlier and also the latest de- 
c isions in this state clearly recognize and assert that where extraQrdi- 
n ary dividends intr ench u^on^thecapi^tal of the trust Jund they should 
b e retu rned. to such trust fund so far as necessary tQ.jarQSQrve the same. 
Recognizing as we must that a testator or maker of a trust may, if he 
chooses, provide that a part of the principal of a trust fund be paid to 
a life beneficiary of the trust, and that the courts must carry out such 
intention, all of the decisions in this state can be sustained without 
violating the right when it is not so controlled by the instrunient cre- 
ating the trust, to have the principal of the trust fund kept unimpaired 
by the division of accumulated surplus among life beneficiaries. 
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It IS conceded Jthat the capital JifjV rnrppratjnn rannnf h<> Hividpfl 
among the lifeT&eneficiaries. I t is not alone the capital of the corpQ - 
rAtlori tha t sEould b e preserved, but the capital of the trust fund , 
whether invested^_by_ the trustees in, stocks of corporations at a pr e- 
mium, oi" acquired f roni the testator or maker of thQ trust The sur- 
plus "dflHe c orpo ration .exi§tin£.at the f grmatjon of the trust o r when 
.'•* * ( the stock is purchased represents a part of the capital of the estate 
as^f mly as does the capital, of the corporation,. The division by cor-- 
porations oi their surplus, accumulated through a long period of 
years in very large amounts, is now comparatively common, when im- 
til within a very recent time such division of enormous amounts was 
seldom, if ever, made. 

Recently a well-known bank in this state with a capital of $300,000 
and a large surplus divided its surplus by declaring an extra dividend 
of $2,700,000, or 900 per cent, and increased its capital stock to $3,- 
000,000, allowing its stockholders to subscribe for the increase and 
pay for the same by the dividend thus declared. 

Another well-known bank in this state with a capital of $500,000 
and a very large surplus divided its surplus by declaring an extra div- 
idend of $9,500,000, or 1900 per cent., and increased its capital stock 
to $10,000,000, allowing its stockholders to subscribe for the increase 
and to pay for the same by the dividend thus declared. Instances of 
the declaration of very large extraordinary dividends by corporations 
within the last few years could be multiplied in great numbers. 

We refer to these cases simply to illustrate the great injustic e ft^ gt 
jX^* mjjJbe_don^.tQ_Jhe_ultima.te,.^^^ a trust fund if a large 

"^ * part of such fund as inyested^must necessarily, by reason of an exttaor- 
\" dinary dividend and an arbitrary rule, be paid over to th^ life bQDjefi- 

ciaries of .tjig Irust If dividends by a corporation payable out of sur- 
plus earnings whenever accvunulated must be paid to the life bene- 
ficiaries of the trust unless special provision to the contrary is made 
in the will or instrument creating the trust, it will make the retention 
or purchase of stocks by a trustee in corporations having a large sur- 
plus a matter of questionable propriety. It must also be remembered 
that if all such dividends are adjudged to constitute income as a mat- 
ter of law, then their retention in the trust, even by direction of the 
testator or maker of the trust, would, in many instances, amount to an 
unlawful accumulation of income. 

We th ink that in each case the court should look into the facts^ cjr- 
^ * c umst ances, ariJ nature l)F'"tHe transaction and determine the nature 
of the dividend and the rights of the contending parties according to 
justice and equity. 

in Cook on Corporations (6th Ed.) c. 33, § 552, it is said : " Where 
shares of stoc k are^held by an^ estate, and th.^ income of th^ estate i^ 
to go to^jife tenan^ for life, and the remainder to another par ty, the 
question of whether^ die life tenant or the remainderman is entit;]^4 
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to a stock dividend or extraordinary cash iiY^ Sp4 -^ ^^-^— ^^ 

one. The stock divid end or extrao rdi nary cash dividend may repre- 

sent p rofits wh ich were earned or accumulated before the life ten- 

a ncy began . I n that case it is clear that in ju stice the regaaiad-^ISaP 

s hould receive it. If. however, it was earned aft er the life te nancy be- •i^i^^ 

gan, it is cl ear that the li fe tena nt should have it. If it w as earned \ \Vaj!^ ' 

p artly before and par tly after the life tenancy began^ then it is appar- J ^ 

en t that in justice some apportionment should be made jf pp§.sible.'^ 

In lliompson on Corporations (2d £H.) § 5414, it is said: "The 
courts now inquire into the actu al nature and source of dividends 
for the purpose of dete rminin g their character, and, as between, the 
l ife tenant and rem ainderman^ if they are found to represent earnings 
that a ccrued prior to the creation of the trust, they telong to the cor- 
p us of the trust; or if they represen t the nat ural growt h and increase p5^-rt^' 
in the value o f the corporateplant and business, whether that growth \ i ' 
and increase took place before or after the trust was created, they sltcJ 
to such extent capital. The court, in making the inquiry, concerns 
itself witJi'the substance of the transaction, and not the form in which 
the corporation has seen fit to clothe it, and the fact that a dividend is 
distributed in cash or stock is said to be of little importance in de- 
termining whether it is capital or income. ♦ ♦ ♦ The object of the 
i nquiry in every case should be to do justice to the life tenant and 
remainde rma n, and at th e same time effectuate the intention of the 
c reator ofTRe trus t; a ndpfrtETs'tTieoiryln order to effectuate ^ucb ip- 
t ention and to do justice between thej)arties, a court may, under the ^ ^-fT 
c ircumstancesjpF a given case, apportion a diyidencj betweieu the Jif^ v^ 
tenant and the remamderman." 

It is manifest that any apportionment of a dividend is more or less 
troublesome in the practical handling of trust estates. It may be 
necessary in many cases to make the apportionment of dividends in 
an accounting by the trustee where all the parties interested are bound 
thereby. The dividends usually declared by corporations are the ordi- 
nary dividends such as are declared from year to year or at other reg- 
ular dividend periods. Extraordinary dividends are the exception. In 
a ll ca ses of ordinary dividenc^.s th^ courts uniformly hold that they 
should be paid to the life beneficiary of the trust in conformity with 
the general rule^that dividends are deemed to have been earned as of 
the date of their declaration. In cases of extraordinary and unusual 
d ividends decl ared io-wholc or in, part from earnings actually accu- 
mulated prior to the creation of the trust or the purchase of the stock, 
an adherence to the rule that div iden ds are deemed to have been earned 
as of the date of their declaration in many cases shocks the sense of 
justis;£, 

Notwithstanding the difficulty in many cases of apportioning divi- 
dends, it is wiser and better to leave an apportionment to courts of 
equity, in preference to adhering to a rule that depends more upon its 
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simplicity and convenience of enforcement than upon justice and right. 
The distinction between ordinary and extraordinary dividends is nec- 
essary to make a workable rule, and at the same time preserve the in- 
tegrity of the trust fund. T he integrity of the trust fund and rights 
of the life beneficiary under the trust should each be considered, deter- 
mined, and jgreserv^e d by a court pi eq^iiity- As far as the courts in 
thTs state have made statements to the contrary, it has been in opin- 
ions where such statements have been unnecessary to the determination 
of the case then under consideration, and such statements are dis- 
approved. I t should be held: (1) Ordinary dividends, regardless of 
the time when the surplus out of which they are oavable was accu - 
mulated, should be pa id to the Ij f e benefici ary o f the. trust. ( 2) Ex- 
t raordin a ry di vidends, payable from the accumulated earnin gs of the 
company^ whetEeF payable in cash or stock, belong to the life b ene - 
1 / f( fi ciary7 ufiTesrtfiey intrench in wh ole or jn part upon/he capital of the 

' t rust fund a s received from the testator or maker of the tnist or in- 

vested in the"stock, in whicH case such extraordinary dividends should 
be returned to the trust fund or apportioned between the trust jund 
and^he life beneficiaiyjn such a way as to preserve the integrity of^the 
trust fund 

^ It has been argued that the will in this case as quoted shows that 
the testator intended that the value of the stock of the S'inger Manu- 
facturing Company owned by him at his decease should be preserved 
inviolate, and it is also argued that it was not the intent of said corpo- 
ration, as shown by the resolution quoted, to distribute the surplus of 
the corporation, but to capitalize it so that thereafter it should be in- 
capable of distribution. It is not necessary to discuss the question so 

V . presented, in view of the decision that we are making herein. 

1 !^ ^'^ f < . This case is one t hat^jT,qujres an apportionment of the dividpnH- 
There is no dispute^ ^^.Hl ^^^ portion thereof that was earned p rior to 
the^creatTon of the trust, and tiie decree of the surrogate and" order of 
the Appellate Division should be modified so as to .^Wia£4 
i 89so6gi/gi Booj5T parts of thc stock dividend, to .the„i:fi5pondeat.aaii 
directing that the remainder thereof be retained as a part of the .cap- 
ital of the trust fund, and, as thus modified, the order and degree 
should be affirmed, with costs to the appellant and respondent payable 
out of the £statp.,. 

"* CuLLEN, C. J., and Willard Bartlett, Cuddeback, Hogan, and 
Miller, JJ., concur with Chase, J. Gray, J., reads dissenting opin- 
ion. 
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BALLANTINE v. YOUNG. 

iCourt of Chancery of New Jersey, 1911. 79 N. J. Eq. 70, 81 AtL 119.) 

B ill for directions by Jea nette Ballantine and pthers^ as trustees of 
t he will of John Ballantine, against Al ice J. Young and others. In- 
s tructions given . 

STEVENS, V. C. This is a bill filed bv trustees o f the wijl_ g{_ Xohg 
Bedlantine^ asking for d i r^ c tinns . 

T he testator owned 25 share s of the Central -Irust-Coinpanx.^..the 
par value of $50 each I ts capital st ock wag _$.l ,000^000. Its, undivided 



s urplus at the time of testato r's dea th (April 27, .1895L $5,776 J 13.70. 
It paid regular semiannual div idends at the annual rates of, firsts. 50 
p er cent., then 60 p ^ r ^ent., anTj then 80 per cent. On April 28, 1909, 
the surplus had increased to $15,579,696.65. In June 1909, its capital 
s tock, by appro priate action on the part of tUe' directors and .stook- 
h olders, was increased t o $3,0O0iX)Q^ The st ockholde rs were jayen the 
right to subscribe at pa r for the new issue of $^.Od0,00t); that is, each 
s tockholder might s ubscribe for two new shares for„ every old one he 
held. C ontemporane ously a special or cash dividend of 200 per cent. 
wa sjeclare4 - The trus te es took ^bis. dividend and used it to pay for 
t he new stodc. wJuch 3tQ g k thcv St ill hold, 

jByhiswill, testator gave his residuary estate to trustees in trust 
(s peaking gen erally) tp pay over a J)art of the income to his children 
during their respective lives^^iid^t„theix_deaths to divide certain parts 
o f the principal ja mong Jhi s gr andchildieix, 
If aTa^ '^^^- first quest ion is, Who is entitled to the dividend of the Central 
'^ Trust Company issued under the circumstances above described, the 

'7lil^^ life tenants or the remaindermen? '^ _ 

" ' It seems to me plain that the dividend is a cash dividend, and not a kv. <t < * 

so-called stock dividend. There is nothing, either in the substance or 
the transaction, that indicates that it was other than what it 
purports to be. Gray v. Hemenway, 206 Mass. 126, 92 N. E. 31, 138 
Am. St. Rep. 377. It i s tru e that the company at the time it declared 
the dividend gave an option to sifETscfibe to the new stock, and that its 
cers anticip ated that the new stock would be paid for with the cash 
d ivide nd ; but it did not attempt to cpmpel the subscription. The 
s tockholder cou ld_do as he pleased. T ie would, almost as a mattejr of 
c ourse, elect to take the stock with the money thus provided], for the 
stock was selling for many times more than its par value. 

Qrdinarycash di vidends go^ of course, to the life tenant. Is this an 
o rdinary or an e xtraordinary .dividend ? It^ seems to be extraordipaiy 
f or three reaso ns; (1) lt_was_ declared in addition to the regular diy- 
idend; (2) it was much large r, exceeding the net profits made in the 
preceding y ear; and ('3') it was eyidently made for the special pur- 
pos e of enabling the stockholders to avail themselves of the new sub- 
scription. If these concurring circumstances do not make the dividend 



i , 












• V* 



) 



284 MEMBERSHIP IN CORPORATIONS 

e xtraordina ry for the purpose of apportionment, I do not kn ow what 
could make it so. The distin'ctibri has been adverted to, apparently 
with approval, by the Court of Errors, in the Lang Case, 57 N. J. Eq- 
326, 41 Atl. 70S, and I do not feel at liberty to disregard it. L there- 
fore, think, on the doctrine of that case, that the dividend is appor- 
^Jj-*^ tionable between principal and income in the ratio that the surplus .at 
^^^^ ' t estators death bears to the. surplus accumulated th^r^aftgr up to t^^ 
time the dividend was declared. i 

The trustees, as a matter of fact, took the dividend and invesfed it 
i n the n ew .shares^\yhich sell.at a very large prenxium. They were jus- 
tified in doing so. Bouch v. Sproule, 12 App. Cas. 385; Malam v. 
Kitchens (1894) 3.Ch. 578; and so the next question is. To whom does 
thjs^reniium^ belpng ? T o th e_life^tenant. gr to the .remaindgrnien ? 
It has been held repeatedly tha.t the right to subscribe f_Qr U€W. ij 



*v, ^ whicTi command a premium is a part of the principal, and belongs ta 
' •' ^the latteVrTDe Koven v;Arsop,*205 111. 309, 68 N. E. 930, 63 L. R. 
A. 587; Davis v. Jackson, 152 Mass. 58, 25 N. E. 21, 23 Am. St. Rep. 
801 ; Greene v. Smith, 17 R. I. 28, 19 Atl. 1081 ; Hite v. Hite, 93 Ky. 
257, 20 S. W. 778, 19 L. R. A. 173, 40 Am. St. Rep. 189; Eisner's 
Appeal, 175 Pa. 143, 34 Atl. 577; Richmond v. Richmond, 123 App. 
Div. 117, 108 N. Y. Supp. 298; Brown v. Brown, 72 N. J. Eq. 667, 65 
Atl. 739. That the trustees have actually subscribed for and taken 
the shares cannot alter the legal rights of the parties. By giving the 
life tenant a ch arge up on the stock thus held, for his proportion of the 
cash dividend (^Malam v. ffifchens, supra), the relative right s of the 
parties are easily adjusted^ So much of it as may be needed will be 
sold to satisfy the charge. 

The next question is whether the trustees have the right to hold the 
stock that max remain unsold after the charge is satisfied. It seems ta 
me that, having the right to take the stock, which, after, it was t ^ken ,. 
gave them no greater interest in the company than they had. before — 
merely changed the form of their holding — ^they have the right-to re- 
tain It. The^authori ty gi ven_by the will is "to.^ontioUQ any investments 
oFl^urities." By agreeing to take the company's stock in exchange 
for the company's money, they are merely preserving their proportion- 
ate interest in the property, and so doing nothing more than continuing 
their investment in it. 

The nextguestion^rejates to the so-called 15 per cent. stQ£k.i]jbddeD<i 

of the Delaware^ Lackawanna & Western Railroad Conipajay. This 

repVesehls'surplus earnings invested in the. stock of two branch x:oad^ 

n ow me rged" with the main road^. and about $3,000,000, applied in 19Q7, 

to the payment of maturing bonds issued as part of the capitalization. 

' /. T he whole su m repre^sents surplus permanently devoted tp capita] af- 

jj count To whom does this dividend belong? I t is strongly contende d 

■ ' ■ ^ t hat it belong s to principal. I feel com p elkd, however, by the s tate o f 

; .• the authorities to hold that it is, in part, income, and that it shojudd^lie 

apportioned between the life tenant and tlie remaindermen. While the 
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case of Van Doren v. Olden, 19 N. J. Eq. 176, 97 Am. Dec. 650, was 
somewhat, in other Respects, shaken by the decision in the Lang Case, it 
was not disapproved on this point. On the contrary, it was, apparent- 
ly without much or any discussion, followed by the Court of Errors 
in Ashhurst v. Potter, 29 N. J. Eq. 625. While this latter case stands, 
there cannot be any doubt as to what this court must do. Since it was 
decided, the question has undergone discussion by the Supreme Court 
of the United States, in Gibbons v. Mahon, 136 U. S. 549, 10 Sup. Ct. 
1057, 34 L. Ed. 525, and by the courts of last resort in England, in 
Massachusetts, in Illinois, and other New England States, i n all of 
w hich it has been held that issues of stock bas ed 911 earnings are gart 0/ 
t he principal. On the other hand, tHe Court o7 Appeals of New York, 
in McLouth v. Hunt, 154 N. Y. 179, 48 N. E. 548, 39 L. R. A. 230, 
and some Western and Southern state courts have followed Pennsyl- 
vania in giving stock dividends to the life tenant. As a matter of logic, 
it is difficult to resist the reasoning leading to the conclusion that stock 
dividends are, in fact, principal ; for the life tenant, as is universally 
held, is not, in the absence of fraud, or improper conduct, entitled to 
the earnings until they are distributed. They are not, in fact, distribut- 
ed, but, on the contrary, put permanently into capital account when 
new stock is, without any money equivalent, allotted to the whole body 
of stockholders. But discussion is out of place, for Ashhurst v. Potter 
is, as I have said, controlling. I would merely add that in most causes, 
a t least, stock dividends can hardly be_ca^Lled_ regular or ord inary divi - 
dends. They must, as a rule, be extraordinary:. T hey rep resent no 
particular part ot the earnings or surplus. Like all the other stock, 
the y repr esent^, not .only .surplus^ but the entire property of the com- 
panv. Being, ex traordinarj. they must, according to the rule of the 
l ^ang Case, be ap portioned' where there has been a surplus accumulatecj 
b efore tes tator s aeatH. 

I think, in the absence of fraud, or some very special circumstance, 
the apportionment should be made on the basis of the company's ac- 
counts. To apportion them according to the judgment of an expert or 
of the court, as to whether the various items of disbursement are 
chargeable to current or capital, would be practically impossible. 
Proof on the one side would necessitate proof on the other. Even if 
the court, in the case of a foreign corporation, had power to compel 
exhibition of a multitude of items, stretching perhaps over a series of 
years, the length of time required for the examination, the expense of 
it, the doubt, after all, whether items (e. g., relating to the cost of new 
bridges, new rails, new machinery, new equipment) were properly 
chargeable to one account or the other, or, if to both, in what propor- 
tion, would of themselves be prohibitive of the inquiry. 

I have discussed another phase of tlie question of stock dividends in 
Day V. Faulks, 79 N. J. Eq. 66, 81 Atl. 354, in an opinion filed contem- 
poraneously with this. What I said in that case may, to a certain ex- 
tent, apply here. For the reasons already given, the extraordinarjr 
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cash dividend of 50 per cent, paid by the Delaware, La ckawanna & 
Western Railroad Company must also be appnrtionfifl. 

T he option to subsc ribe to shares_of the coal company iS-SXidfifltJy 
capital. It was^ th e rij:ht to pu rchase .pn_ favorable terms a new thing" . 
I f an optionjo sub scribe to p<rw Mork n{^^ rnrpnratinn^ whose stock the 
trustees hold, is capital^ so^ a fortiori, is an option tQ purchaSfi-StQfi)^ 
they Ho" hoFhbld. ~ ' *"" 



\ 



VII{jJbcrease of Capital Stock — Shareholders* Right to Prefer- ^^ ^ 



^ ^ STOKES V. CONTINENTAL TRUST CO. 



U-- A^- --(^KESv. 



(Court of Appeals of New York, 1906. 186 N. Y. 285, 78 N. E. 1090, 12 L. B. A. 

[N. S.] 969, 9 Ann. Caa. 73a) 

Appeal from an prder of the Appellate Division of the Supreme 
Court in the first judicial department, entered January 4, 1905, re- 
versing a judjgfment in favor of plaintiff entered upon .a decisio n pf th e 
court on trial at Special Term and granting si new triaj. 

This action was b rought by a stockholder to compel his corporatjon 
to issue to him at^par such a proportion of an increase made in its capj - 
taT^tock 'Sr tHe nyiinber of shares held by him before such i ncrease 
bore to the number of all the shares originally issued, and in case such 
ad3itional shares could not be delivered to him for his damagg^..^,^^ 
premises. 

^li^.deffiJadantiSLa dpQiestic banking corporation in the rity o f New 
York, organized in 1890, with a capital stock of $500,000, consistiag 
of 'S,000 shares of the par value of $100 each. The plai ntiff j yas one 
of^the original stockholders and still owns all the stock issued to him 
at the date of organization, together with enough more acquired sji^ge 
to make" 221 shares in all. On the 29th of January, 1902, the defend- 
ant had a surplus of $1,048,450.94, which 'made the book value of tke 
stock at that time $309.69 per share. On the 2nd of January. 1902 . 
Blair & Company, a strong and influential firm of private bankers in 
thF^ty oTTTew York, made the following proposition to the defend^ 
ant: "If jmdut stockholders at the special meeting to be called forjan- 
uary_29th, 1902^ vqtetblncrease your capital stock from $500^000 to 
$1,000,000 you may deliver the additional stock to us as soon as issued 
a t $45 D per share (^100 par value) for ourselves and our associates^ it 
b eing u nderstood that we 'may nominate ten of the 21 trustees, Ja-te 
elected at^tKe adjourned, annual meeting of stockholders." 

The directors of the defendant promptly met and duly authori zed a 

12 For discussion of principles, see Clark on Corp. (3d Ed.) §§ 133-141. 



INCREASE OF CAPITAL STOCK — SHABEHOLBEBS' FBEFEBENCE 287 
Rper^^\ Tif\q^,t}n^ nf \he stockholders tp .be j:alled t.Q., mgeLjffl,, Jflmiaiy 

29tTir 1902, for the purpose of ^voting u£on_the_^roBo^i jiicreasejpf 
stock a nd the accepta nce of the offer to^jDurchase^the.s^iIij?. Upon due 
notice a meeting of the stockholders was held accordingly, more than 
a majority attending either in person or by proxy. A resolution to in- 
c rease the stock was adopted .bx the.vqte of . jL12Z..sb.4J-Qs^..aJl lEatJatfiXe 
cast 'thereupon tKe plaintiff demanded from the. defendant the xigbt 
to subscribe tor 221 shares of the new stock at par. and offered to . pay 
immediately for the same, which demand was. re fjui^ed. A resolution 
directing a sale to Blair & Company at $450 a share, was .theja jkdop.ted 
by a vote of 3,59o shares to 241. The plaintiff voted for the first 
re solution but agamst the last, an d bcioifiLJlie jidQPtipji oLthcJattex Jie 
proteste d against the proposed sale of his proportionate share of the 
stock and again demanded the right to subscribe and pay for the same, 
b ut the demand was r efused. 

"Un the 30th orTanuaTy, 1902, the stock was increased, and on the 
same day was sold to Blair £"C6mpany at the price named. Although 
the plaintiff formally renewed his demand for 221 shares of the new 
stock at par and tendered payment therefor, it was refused upon the 
ground that the stock had already been issued to Blair & Company. 
Owing in part to the offer of Blair & Company, which had become 
k nown to the public, the mar ket pri ce of the sto£khad^ increased Jr9m 
$ 450 a share d in September^ JQO'f^ jg ^ in'j anu a^^^^^ 19 02."and'at the 
ti me of thelnal, in Apri l, 1904, it^was^^worth $7W jjer^sharg, 

i^rior to the special meeting V)r the stqckholders, bjf^ authority of th.e 



& Company an d reco mmending that it be accepted. Thereupon the 
p laintiff notified the defe ndant that he wished to subscribe for his pro- 
portionate share of the new stock, if issued, and at no time did he 
w aive his right to supscr ibe_iQr the sapie. Before the special meeting, 
he had not been definitely notified by the defendant that he could not 
receive his proportionate part of the increase, but was informd that his 
proposition would "be taken under consideration." 

After fi nding these facts in substance, the trial court found, as con- 
cl usions 67 Taw ^ that the plaintiff had the right to subscribe for such 
propor tion of the increase, as his holdings bore to all the stock before 
the mcrea se was made ; that the stockholders, directors and officers of 
t he"defenda nt_had no po wer to deprive him of that right, and that he 
w as entitled t o rec over the difference between the market value of 221 
s hares on the 30th of JanuaryjJ902^jaiid the^par j/alu the 

su ^ of $Q9^4jO ^ tnp;ether wi^h interest framed date. The judgment 
e ntered accordin gly jwasjreversed by the Appellate Division, and the 
plaintiff appealed" to this^courtj giving the usual stipulation for judg- 
ment absolute in case the order of reversal should be affirrned. 

VANW, }.*• — WSTexception worthy of notice appears in the record, 

IS A portion of the opinion is omitted. 
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except those filed to the conclusions of law found by the trial judge. 
If those conclusions are supported by the facts found, the Appellate 
Division had no power to reverse the judgment rendered by the Special 
Term on questions of law only, as, from the silence of the record, it 
must be presumed was done. Code Civ. Proc. § 1338. If the facts 
found did not warrant the legal conclusions of the trial court the order 
of reversal was right and should be affirmed. T hus the question pre - 
s ented for decision is wh ether according^ to Jth? facts f o un jjjie J^t t in- 
tiff_had the legal right .to subscribe fov.^j>A take the same number of 
shares of the new stock that he held of the old ? 

The subject is not regulated by statute and the question prese nted h as 
never been directl y passed upon by this court, and only to a limited ex - 
t ent has it b een c onside red" by courts in this state. Miller v. lUincMS 
Central R. R. Co., 24 Barb.'Sl?;' Matter of Wheeler, 2 Abb. Prac. (N. 
S.) 361 ; Currie v. White, 45 N. Y. 822. 

In the first case cited judgment was rendered by a divided vote of tlie 
General Term in the first district. The court held that the plaintiff was 
entitled to no relief because he did not own any shares wh^n the new 
stock was issued but only an option, and that he could not claim to be 
actual holder until he had exercised his right of election. The court 
further said, however, that if he was the owner of shares at the time 
of the new issue he had no absolute right as such owner to a distribu- 
tive allotment of the new stock. 

Matter of Wheeler was decided by Judge Mason at Special Term, 
and although the point was not directly involved, the learned judge 
said : "As I understand the law all these old stockholders had a right 
to share in the issuing of this new stock in proportion to the amount 
of stock held by them. And if none of the stock was to be apportioned 
to the old stockliolders, they had certainly the right to have the new 
stock sold at public sale, and to the highest bidder, that they might 
share in the gains arising from the sale. In short, the old stockholders, 
as this was good stock and above par, had a property in the new 
stock, or a right at least to be secured the profits to be derived from a 
fair sale of it if they did not wish to purchase it themselves ; and they 
have been deprived of this by the course which these directors have 
taken with this new stock by transferring or issuing it to themselves 
and others in a manner not authorized by law.'' 

In Currie v. White the point was not directly involved, but Judge 
Folger, referring to the rights acquired under a certain contract, said : 
"One of these rights was to take new shares upon any legitimate _in- 
crcase oT the capital stock, which right attaches to the old shares^ not 
as profit or income, but as inherent in the shares in their very qrfi^- 
tion^'^ citing Atkins v. Albree, 12 Allen (Mass.) 359; Brander v. Bran- 
der, 4 Ves. 800, and notes (Sumner Ed.). While this was said in a 
dissenting opinion, Judge Rapallo, who spoke for the court, concurred, 
saying, "As to the claim for the additional stoclc, I concur in the conclu- 
sions of my learned Brother Folger." The fair implication from both 
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* 

Opinions is that if the plaintiff had preserved his rights, he would have 
b een entitled to the new s tock. 

In other jurisdictions the decisions support the claim of the plaintiff 
with the exception of Ohio Insurance Co. v. Nunnema:cher, 15 Ind. 
294, which turned on the language of the charter. The leading au- 
thority is Gray v. Portland Bank, decided in- 1807 and reported in 3 
Mass. 364, 3 Am. Dec. 156. In that case a verdict was found for the 
plaintiff, subject, by the agreement of the parties, to the opinion of the 
court upon the evidence in the case whether the plaintiff was entitled to 
recover, and, if so, as to the measure of damages. TJ[l£^Qu^rt_heM.that 
s tockh olders who held old stock had a right to subscribe for and take 
n ew st oclc in3lQ.£Qrtion_to their respectiveshafes. As the corporation 
refuse3rtTiis right to the plaintiff he was permitted to recover the ex- 
cess of the market value above the par value, with interest. In the 
course of its argument the court said : "A share in the stock or trust 
when only the least sum has been paid in is a share in the power of 
increasing it when the trustee determines or rather when the cestuis 
que trustent agree upon employing a greater sum. * * * A vote 
to increase the capital stock, if it was not the creation of a new and 
disjointed capital, was in its nature an agreement among the stock- 
holders to enlarge their shares in the amount or in the number to the 
extent required to effect that increase. * * * if from the prog- 
ress of the institution and the expense incurred in it any advance up- 
on the additional shares might be obtained in the market, this advance 
upon the shares relinquished belonged to the whole, and was not to be 
disposed of at the will of a majority of the stockholders to the partial 
benefit of some and exclusion of others." 

This decision has stood unquestioned for nearly a hundred years 
and has been followed generally by courts of the highest standing. It 
is the foundation of the rule upon the subject that prevails, almost with- 
out exception, throughout the entire country. * * * 

If the right claimed by the plaintiff was a right of property belonging 
to him as a stockholder he could not be deprived of it by the joint action 
of the other stockholders and of all the directors and officers of the 
corporation. 

What is the nature of the right acquired by a stockholder through 
th e ow nership of shares of stock ? What righ t can Jie assert against 
the will of a majority of the stockholders and all the officers and di- 
rectors? While he does not own and cannot dispose of any specific 
property of the corporation, yet he and his associates own the corpora- 
tion itself, its charter, franchises and all rights conferred thereby, in- 
cluding the right to increase the stock. He has an inh erent^ right to 
h i^ proportion ate share of any dividend declared, or of any surplus 
arising upon dissolution, and he can prevent waste or misappropriation 
of the 2roperty of the corporation by those in control. Finally he has 
the right to vote Tor directors and upon all propositions subject by law 

WOBMSER GaS.COBP. — 19 
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t gthe control oj the stockholders, and this is his supreme right and main 
m-otectTon. Stockholders have no direct voice in transacting the cor- 
porate business, but through their right to vote they can select.tho§e 
^2. w hom the law intrusts the power of management and control. 

A corporation is somewhat like a partnership, if one were possible, 
conducted wholly by agents where the copartners have the power to 
appoint the agents, but are not responsible for their acts. The power 
to manage its affairs resides in the directors, who are its agents, but 
the power to elect directors resides in the stockholders. This right to 
vote for directors and Upon propositions to increase the stock or mort- 
gage the assets, is about all the power the stockholder has. So long 
as the management is honest, within the corporate powers and involves 
no waste, the stockholders cannot interfere, even if the administration 
is feeble and unsatisfactory, but must correct such evils through their 
power to elect other directors. Hence, the power of the individual 
stockholder to vote in proportion to the number of his shares, is vital 
and cannot be cut off or curtailed by the action of all the other stock- 
holders even with the co-operation of the directors and officers. 

In the case before us the new stock came into existence through the 
exercise of a right belonging wholly to the stockholders. As the right 
to increase the stock belonged to them, the stock when increased^ be- 
longed to them also, as it was issued for money and not for property 
oc_iox_spme purpose j)ther .than the sale thereof for money. By the 
increase of stock^the voting power of the plaintiff was reduced pne- 
haTf^ and while he consented to the increase he did not consent to the 
disposition of the new stock by a sale thereof to Blair & Co mpany at 
less than its market value, nor by sale to any person in any. w^ excep t 
by allqtment to the stockholders. The increase and sale involved the 
transfer of rights belonging to the stockholders as part of their invest- 
ment. The issue of new stock and the sale thereof to Blai r & Q om- 
pany was not only a transfer to them of one-half the voting powe r of 
the old stockholders, but also of an equitable right to one-half th e sur - 
plus which_belonged to them. In other words, it was a partia j^ jdi v i- 
sion of the property of the old stockholders. The right to increase 
stock is not an asset of the corporation any more than the original 
stock when it was issued pursuant to subscription. The ownership of 
stock is in the nature of an inherent but indirect power to control the 
corporation. The stock when issued ready for delivery does not belong 
to the corporation in the way that it holds its real and personal prop- 
erty, with power to sell the same, but is held by it with no power of 
alienation in trust for the stockholders, who are the beneficial owners 
and become the legal owners upon paying therefor. The corporation 
has no rights hostile to those of the stockholders, but is the trustee for 
all including the minority. The new stock issued by the defendant 
under the permission of the statute did nbthefong to it, but w as held 
by it the same as the original stock when first issued was held in tru'^t 
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for the stock liolders.. It has the same voting power as the old, share 
for share. The stockholders decided to enlarge their holdings not by 
increasing the amount of each share, but by increasing the number of 
shares. T he new s tock belonged to the stockholder^ as. an. inherent 
ri ^ht by virtue o f theTr'Feing stockholders, to be shared in proportion 
upon paying its par value or the value per share fixed by vote of a 
"^llg£?il2rSl'^ stockholders, or ascertained by a sale at public auction. 
While the corpo nition could not compel the plaintiff to take new shares 
at jny price, since they were issued for money and not for property, 
it could not lawfully dispose^ pfjliose .shares without giving hiip.a 
chance to'get ETs proportion at the sanie price that outsiders £pt theirs. 
He had ah inchoate right to one share of the new stock for each share 
owned by him of the old stock, provided he was ready to pay the price 
fixed by the stockholders. If so situated that he could not take it 
himself, he was entitled to sell the right to one who could, as is fre- 
quently done. 

Even this gives an advantage to capital, but capital necessarily has 
some advantage. Of course, there is a distinction when the new stock 
i s issued in paym ent for property, but that is not this case. The stock 
in question was issued to Be sold for money and was sold for money 
only. A majority of the stockholders, as part of their power to in- 
crease the stock, may attach reasonable conditions to the disposition 
thereof, such as the requirement that every old stockholder electing to 
take new stock shall pay a fixed price therefor, not less than par, how- 
ever, owing to the limitation of the statute. They may also provide 
for a sale in parcels or bulk at public auction, when every stockholder 
can bid the same as strangers. Thejcannot, however, dispose of it to 
s trangers aga inst the protest of any stoclcBoTdef "\\'ho insists that he h^s 
a right to his proportion. Otherwise the majority could deprive the 
minority o f Iheir proportionate ppwer in the election of directors and 
of their proportionate right to share in the surplus, each of which is an 
inTTerent, pre-emptive and vested right of property. It is inviolable 
an3""cari neilKer T)e taken away nor lessened without consent, or a 
waiver implying consent. The plaintiff had power, before the increase 
o f^stock^ .ta .vote on 221 shares of stpck, out of a total of S,000, at any 
m eeting h eld by the stockholders for any purpose. By this action of 
the majority, taken against his will and protest, he now has only one- 
halT the voting power that he had before, because the number of shares 
has been double d while he still owns but 221. This touches him as a 
stockholder in such a way as to deprive him of a right of property. 
Blair & Company acquired virtual control, while he and the other 
stockholders lost it. We are not discussing equities, but legal rights, 
for this is an action at law, and the plaintiff was deprived of a strictly 
legal right. If the result gives him an advantage over other stock- 
holders, it is because he stood upon his legal rights, while they did not.- 
T he question is what were his legal rights, not what his profit may be 
under the sale to Blair & Company, but what it might have been if the 
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n ew stock had been issue d to him f^. jrOI^^^'^n tQ V^^ tiAlr^inp pf th^ 
^. TJie other^stqckhplders miilrf ^V^^ ^fiP^r prop^ity ^^ ^]vr ffe gy"^- 
pany, but they could not give his. 

A share oi stock is a share in the power to increase the stock, and 
belongs to the stockholders the same as the stock itself. When that 
power is exercised, the new stock belongs to the old stockholders in 
proportion to their holding of old stock, subject to compliance with Ae 
lawful terms upon which it is issued. When the new stock is issued in 
payment for property purchased by the corporation, the stockholders' 
right is merged in the purchase, and they have an advantage in the 
increase of the property of the corporation in proportion to the in- 
crease of stock. When the new stock is issued for money, while the 
stockholders may provide that it be sold at auction or fix the price at 
which it is to be sold, each stockholder is entitled to his proportion of 
the proceeds of the sale at iauction, after he has had a right to bid at 
the sale, or to his proportion of the new stock at the price fixed by the 
stockholders. 

We are thus led to lay down th e rule t hat a st ockholder has an in- 
herent right to a proportionate share of new stock issued for money 
only and not to purchase property for the purposes of the corporation 
or to effect a consolidation, and while he can waive th at right, he can- 
not be deprived of it with out his^consent except when t he stock is is - 
sued atafixed price not less dRan par and he is given the right to take 
at^tfiat price in proportion to his holding, or in SQtnfi..Qthfiir..£QUitahIe 
way fhat'wiir enable him to protect his interest by acting on hi s ow n 
jud^^menfarid^iismghis own resources. Tliis rule is just to all and 
tends to prevent the tyranny of majorities which needs restraint, as 
well as virtual attempts to blackmail by small minorities which should 
be prevented. 

Thej;emaining question is whether the plaintiff waived his r ^ts by 
failing to do what he ought to have done, or by doing soniethingJ[ie 
ought 'not to have done. He demanded his share of the ne\y s tock a t 
p ar, ins tead of at the price fixed by the stockholders, for the authpriza- 
tion to seir at $450 a share was virtually fixing the price of thejtock. 
He did more than this, however, for he not only voted against the 
proposition to sell to Blaif & Company at $450, but as the courTex- 
pressly found, he "protested against the proposed saleol His' propor- 
tionate share of the stock and again demanded the right to subscribe 
and pay for the same which demands were again refused," andj^the 
resolution was carried notwithstanding such protest and de mands .*' 
Thus he protested against the sale of his share before the price was 
fixed, for the same resolution fixed the price and directed the sale, 
which was promptly carried into effect. If he had not attended the 
meeting, called upon due notice to do precisely what was done perhaps 
he would have waived his rights, but he attended the meeting and be- 
fore the price was fixed demanded the right to subscribe for 221 shares 
at par and offered to pay for the same immediately. It is true that 
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a fter the price was fixed he did not offer to take h is share at that price, 
but he did not acquiesce in the sale of his proportion to Blair & Com- 
pany, and unless he acquiesced the sale as to him was without right. 
He was Uffdef'lio oElIgatron to put the corporation in default by mat- 
ing a demand. The ordinary doctrine of demand, tender and refusal 
has no application to this case. The plaintiff had made no contract. 
He had not promised to do anything. No duty of performance rested 
upon him. He had an absolute right to Ae new. stock in _propqrtionJo 
his holding: of the old and he erave notice that he wanted it. It was his 
property and could not be disposed of without his consent. He did not 
consent. He protested in due time, and the sale was made in defiance 
of his protest While in connection with his protest he demanded the 
right to subscribe at par, that demand was entirely proper when made, 
because the price had not then been fixed. After the price was fixed it 
was the duty of the defendant to offer him his proportion at that price, 
for it had notice that he had not acquiesced in the proposed sale of his 
share, but wanted it himself. The^directors were under the legal pb- 
l igation to give him an opportunrfy to purchase at the price fixed before 
they could sell his jiroperty to a thrrd party^ even with the approval of 
a Targe majority of t he stockholders. I Lhe had rem ained silent and 
h ad ma3e no r equest or protest he would have waived KIs nghts, biit 
after he had riven notice that he wanted his part and had protested 
a gainst the sale thereof, the defendant was bound to offer it to him aj 
t he price fixedTy, the stockholders- By selling to strangers without 
thus offering to sell to him, the defendant wrongfully deprived him of 
his property and is liable for such damages as he actually sustained. 

The learned trial court, however, did not measure the damages ac- 
cording to la w. The glaintiff w^s not entitled to the difference between 
the j)ar yajue^ of the new stock and the market value thereof, for the . 
sto ckholders had the rig ht to fix the price at which the stock should be *. 
s old. They fixed the pnce at $450 a share, and for the failure of the X ~ 
defendant to offer the plaintiff his share at that price we hold it liable ' 
i n damages . His actual, loss, therefore, is $100 per share, or the differ- 
e n^e between $4 50, the price that he would have been obliged to pay 
h ad he been pe rmitted to purchase, and the market value on the day 
of sale, which was $5S0. THis"cohclusion requires a reversal of the 
j udgment rend ered by the Appellate Division and a modification of 
t hat rend ered by the trial court. 

T he or der appealed from should be reversed and the judgment of 
thejnal coun modified "by reducing the damages from the sum of $99,- 
4bU^wirh interest from January 30, 1902, to the sum of $22,100, with 
intereslTrom that date, and by striking out the extra allowance of 
co sts, and as" thus modified the judgment of the trial court is affirmed, 
without cosls'iii* this court or in the Appellate Division to either party. 

Haight, J. (dissenting). I agree that the rule that we should adopt 
IS that a stockholder in a corporation has an inherent right to purchase 
a proportionate share of new stock issued for money only, and not to 
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purchase property necessary for the purposes of the corporation or to 
effect a consolidation. While he can waive that right he cannot be 
deprived of it without his consent, except by sale at a fixed price at or 
above par, in which he may buy at that price in proportion to his hold- 
ing or in some other equitable way that will enable him to protect his 
interest by acting on his own judgment and using his own resources. 
I , however, differ with Judge Vann as to his conclusions as to the 
r^hts ot theplamtTff^hefein/'Trnde^ findings of the trial court the 
plainfiff demMi3ed that his share"6f the~nevv"s*tock should, JbeJugsUfi^ 
t dhim arpar; ^r"$100i)'cr_share, instead of >54.SO p^r share^ the price 
ofered by Blair & Company and the price fixed at the stockholder s' 
meeting; at ~\\^TcTi' the new stock was authorized to.hfi.-SQld. This de- 
mand was" made after the passage of the resolution authorizing the 
increase of the capital stock of the defendant company and before the 
passage of the resolution authorizing a sale of the new stock to Blair 
& Company at the price specified. A fter the passa ge o f the sec ond 
resolution he objected to the sale of his proportionate~sFare pfthe new 
stock to Blair & Company and again demanded that it be issued to him, 
and the following day he made a legal tender for the amount s>i. Ills 
portion of the new stock at $100 per share. There is no finding of fact 
or evidence in the record showing that he was ever ready or willing tP 
pay $450 per share for the stock. He knew that Blair & Company 
represented Marshall Field and others at Chicago, great dry goods 
merchants, and that they had made a written offer to purchase the new 
stock of the company provided the stockholders would authorize an 
increase of its capital stock from five hundred thousand to a million 
dollars. He knew that the trustees of the company had called a special 
meeting of the stockholders for the purpose of considering the offer so 
made by Blair & Company. He knew that the increased capitalization 
proposed was for the purpose of enlarging the business of the company 
and bringing into its management the gentlemen referred to. There 
is no pretense that any of the stockholders would have voted for an 
increase of the capital stock otherwise than for the purpose of accept- 
ing the offer of Blair & Company. ^JL'^^^^ ^yldentlj;, desi/^^gs pf in- 
teresting the gentlemen referred to in the company^ and by s ecuring 
their business and deposits increase the earnings of the company. This 
tfie trustees carefully considered, and in their notice calling the specia l 
meeting of the stockholders distinctly recommended the acceptaacfi^f 
the.oJQfer. 

What, then, was the legal effect of the plaintiff's deniand andjender? 
To my mind iT "was simply an attempt to make something out of his 
a ssociat es, to get for $100 per share the stock which Blair & Company 
had offered to purchase for $450 per share; and that it was th e eouiva - 
lenFof a refusal to pay $450 per share, and its effect is to waiye_his 
right To procure the stock by paying that amount. An acceptance of 
his offer would have been most unjust to the remaining stockholders. 
It would not only have deprived them of the additional sum of $350 
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per share, which had been offered for the stock, but It would have de- 
feated the object and purpose for which the meeting was called, for it 
was well understood that Blair & Company would not accept less than 
the whole issue of the new stock. But this is not all. It appears that 
prior to the offer of Blair & Company the stock of the company had 
never been sold above $450 per share ; that thereafter the stock rapidly 
advanced until the day of the completion of the sale on the 30th of 
January, when its market value was $550 per share ; but this, under 
the stipulation of facts, was caused by the rumor and subsequent an- 
nouncement and consummation of the proposition for the increase of 
the stock and the sale of such increase to Blair & Company and their 
associates. It is now proposed to give the plaintiff as damages such 
i ncrease in the market value of the stock, even though such value was 
based upon the understanding that Blair & Company were to become 
stockholders' in the corporation^ which the acceptance of plaintiff's offg* 
w biiU Ti ave^'rcventcd. This, to my mind, would not be done. I, 
therefore, tavor air'afifirmance. 

CuLLEN, C. J., and Werner and Hiscock, JJ., concur with Vann, 
J. WiLLARD Bartlett, J., concurs with Haight, J. O'Brien, J., 
absent. 

Ordered accordingly. 
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STERNBERGH v. BROCK. 

(Supreme Court of Pennsylvania, 1909. 225 Pa. -279, 74 Atl. 166, 24 L. B. A. 

[N. S.] 1078, 133 Am. St. Rep. 877.) 

Bill by J. H. Ster nbergh and others against Arthur Brock and oth- 
ers, directors, andTr.''M. Richards, treasurer of the American Iron & 
Steel Manuf acturing .Companj^^and such company. Decree for de- 
fendants, and plaintiffs appeal. Affirmed. 

Potter, J. On July 7. 18 99. four manufacturing concerns^ ths 
Pennsylvania B olt & Nut Company, X. H. Sternbergh & Soiij, the I^eb- 
an on Iron Company, and the East Lebanon Iron Company, entered 
i nto an agre ement, by which they were to transfer to a proposed cor- 
p oration the whole of their respective ^'plants^ JranchigeSj^good will, 
busi ness, patent s, trade-marks, and property of every sort and kind." 
T he agreemen t further provided that they should receive for the prop- 
erty _so t rans ferred ful l-paid and nonassessable preferred stock of the 
proposed corpor ation of the par value of $50 per share, of which $3,- 
> 00,000 wort h were to^ejssued, and divided among them in designated 

14 For discussion of principles, see Clark on Corp. (3d Ed.) {{ 142-145. 
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proport ions. The agreement also provided : '*The said p referred stock 
s hali have an a ccumulative preference of five per cent. (5^) dividend 
annu ally, payable^quarterly o n tfie lirst jays orTanu arv. April. Tulv 
a nd October^ f nd the first preTerence as to the distribution _oJ,llia.a?- 
sets of the company ; and further none of ^e prope rty or franchise s 
o T tEe proposed company ca n be mortgaged without the consent of 
at least a majority of the preferred stock." C ommon stock to the ex - 
ten t of $17.000^0 00 w as als o to be issued, di vided int o 340.000 shares . 
with a par value of $50 each, u pon which $5 per sh are was to be paid 
in cash. 

. In pursuance of this agreement, the American Iron & Steel Company 
was^corporated on AugusF7I7Tg99, under the laws of P ennsylvani a, 
for the manutacture of iron arid steel products. The capital named i a 
the articles of incorppration was 20 shares, with a par value_of ^,* 
OOO," "but* this was increased by action of the stockholders on Augyi^t 
23, 1899, to $20,000,000, divided m $3,000,000 of preferred and $17 .- 
OOOjOOOroTcommon* stock, all of a par value of $50 a share. By reso- 
lution adopted^at the stockholders meeting of August 23, 1899, it was 
provided "thatihe Referred stock, whose issue was thereby authorized 
to the amount of $3,000,000 should be entitled (a) 'to receive a cumu- 
lative yearly dividend of five per cent., payable quarterly on th§,^.filSt 
days of January, April, "July, and October, in each year, V fpfe any 
dividends shall be set apart or paid on the common stock; ; (b) to be 
p aid m full both principal and accrued dividends in the event o£ liqu i- 
dation or dissolution of the company before any amount shall be paid 
to the hoIqe.r$ of the common or general stock; (c) tn ^^qiiir|> the cnn- 
sent in writ in g of a majority of the hgld^rs thereof to the crea^tion o f 
any mortgag e?^* tte stock was issued as provided for in the sece- 
rnent and the resolution of the stockholders. On February 27, 1905 ^ 
the common stock was reduced, after an assessment of $2.50 a shar e 
had been lev ied^ to .5UXX) shar.es* of .tlie pai-yalufi^of .$2J55(iQQQU3iak- 
ing the total capital stock $5*550,000. From t he organization of the 
company until the year 1907 the holders of preferred stock were p^d 
the stipulated 5 per cent, annual dividend, and no more, while ..all 
profits aFove the amount so paid were distributed by dividen ds jo the 
common^stockholders. In March, 1907, a quarterly dividend of 2 
\ 'i^K X per cent^was declared by the directors upon all the stocky both pre- 
' ' ferreJand common, which was at the rate of 8 per cent, per an num . 

Jji. Stembergh, who was a holder of the common stock, file d thi s> 
b ill in equity against the directors and treasurer of the company jind 
the corporation itself, alleging that the preferred stockholders, wjgfe 
not entitled to receive more than 5 per cent, per annum on thenar 
value of their stock, and praying the court to enjoin the payment to- 
thein^rtlie dividend declared in excess of one-quarter of that amount. 
Answers and replication were filed, and the case was tried before Au- 
denreid, J., who found that the plaintiffs were not entitled to an i n- 
junction and recommended that the bill be dismissed. ExceptTons^ to- 
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th e findings of the trial judge were dismissed, by the court^W ^^Of* 
and^ a deyree made d ismissjng^the bill^ with cost^. Plaintiffs have 'd^p* 
pealed] and^tiave assfgned^ .for error .th$ dismissal of .,their,,exCfiptiQXis 
and the decree dismissing the bUl. 

Three questimiTafe raised by the arguments of counsel on this ap- 
peal: 

(1) Whether preferred stock issued by a company^ incorporate^ un- 
der the co rporation act of 1§74 is l i mited as to dividends to the amount 
of its p reference; or whether, after payment of an equal amount as 
d ividend on the c ommon st ock, it is entitled to participate in the dis- 
tnbution ot the remaining prolTts^ ITaily.* 

(2) vVhether. under the agreem ent and re§ohltiQE.in thew-esent casc, 
the preferred stockholders can receive dividends of more than 5 per 
cent, per annum o n the_ par v alue ^oi. tbQi^ stock , 

(3) W Hetiier th e alle ged fact tb ^t for a ]<^ n^ JSQdss .of Jf ears the 
p referred sto ckholders were paid without objection on their part only 
5^ er cent, per annum and t he entire bgilaace. of jg^rofits was j aijl to the 
com mon stockholders is to be c onsidered in determin ing the pr eseat 
rights of the parties? 

The authority to issue the preferred stock in the present case is de- 
rived from Act April 29, 1874 (P. L. 81) § 16, which provides: "Ev- 
ery corporation created under the provisions of this act, or accepting 
Its provisions, may, with the consent of a majority in interest of its 
stodkholders, obtained at a meeting to be called for that purpose, of 
which public notice shall be given during thirty days in a newspaper 
of the proper county, issue preferred stock of the corporation, the 
holders of which preferred stock shall be entitled to receive such divi- 
dends thereon as the board of directors of the corporation may pre- 
scribe, payable only out of the net earnings of the corporation." The 
learned judge of the trial court was of opinion that the present case 
is ruled by Fidelity Trust Co. v. Lehigh Valley R. R. Co., 215 Pa. 
610, 617, 64 Atl. 829, 832 (7 Ann. Cas. 613). It was there said: 
"When each class of stock had been paid lOpercent.^ t hey w er e equ al, 
a nd equally entitled t o partake of whatever remained in the.fjind.ap- 
pli cable for d jyidsad.£UIP.fl§gS- The preferred stockholders were not 
creditors." In West Chester, etc., R. R. Co. v. Jackson, 77 Pa. 321, a 
loose expression was used when it was said that "preferred stock is 
only a form of mortgage." Whatever the extent of the preference in 
that case may have been, speaking generally, stock, whether it be com- 
mon or preferred, does not represent indebtedness. Its possession 
means ownership of the company. 

The authority under which the preferred stock was issued in Fidel- 
ity Trust Co. V. Lehigh Valley R. R. Co., 215 Pa. 610, 64 Atl. 829, 
7 Ann. Cas. 613, was contained in Act March 4, 1850 (P. L. 130), 
which provided: "And the said additional stock so issued shall be 
e ntitled to a pr eference over all the other stock of the said company 
i n every futu re dividend oTprofits which may be declared by the said 
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company, until the holders of such additional stock shall have bee n 
P§jAJ[r.QII3l the fu nds app licable to the^ payment of such d ividend, ten 
per cen t, pe r annum on tlie amount of capital stoclc of the company 
represent ed by said shares of additional stock so held by them respec - 
ti vely ; a n JlKe^liolde r s^ Q?. t^e' other,.§tQck- i;if_ibe. company shall not 
be* entitled to participate in any future dividend of the profits of the 
company until the holders of said additional stock shall have been 
paid irornthe lunds applicable to such dividend, ten per cent, jper an- 
nurn on the amount of the capital stock of the company r.oprfi^euted 
b y~sny'ac[(IitiQ naL^ares_§Qjlidd Jjyj^ In reply to 

the same contention which is made here, the court below very ap- 
propriately, and as we think convincingly, said : "In attempting to dis- 
tinguish between the contract in the present case and that considered 
by the Supreme Court in Fidelity Trust Co. v. Lehigh Valley R. R. 
Co., much reliance is placed by counsel for the plaintiffs on three pe- 
culiarities of expression in the act of 1850. These are, first, the use 
of word3 alluding to the preferred stock thereby authorized as repre- 
senting a definite part of the company's aggregate capital stock; sec- 
ond, the limitation of the preference by the words, 'until the holders 
of such additional stock shall have been paid 10 per cent, per annum' ; 
and, third, the employment of the word 'participate' as applied to the 
right of the holders of the common stock to receive dividends from 
the company's profits. These points of difference are but trifling, and 
constitute no sound distinction between the essential terms of the two 
contracts under comparison. With respect to the use of the word 
'participate,' it is enough to say that it probably refers here to the 
sharing of the profits of the corporation among the holders of the 
common shares themselves rather than to the distribution between 
the two classes of stockholders. The words which serve to limit the 
preference of the additional shares, viz., 'until the holders of such addi- 
tional stock shall have been paid 10 per cent, per annum,' imply nothing 
different from what is implied by the words 'before any dividend shall 
be paid or set apart on the common stock' contained in clause 'a' of 
the resolutions of the American Iron & Steel Manufacturing Company, 
above quoted. The words 'amount of capital stock represented by said 
additional stock,' in the act of 1850, are devoid of the significance 
ascribed to them. They are merely a clumsy paraphrase of the ex- 
pression 'par value' which the draftsman of the act probably regarded 
as too colloquial a term for use by the Legislature." 

Where there is no stipulation in the contract to the contrary , iji^ 
weight^ of authority clearly favors the right of preferred stockholders 
to share with the common stockholders in all profits distributed,, a ftg r 
' » the latter have received an amount equal to the stipulated dividend on 
theL^referred stock. "In the absence of special provisions, th e holder s 
of preferred stock in a corporation are in precisely the same p osition , 
both with" respect to the corporation itself and with respec t to cred - 
itors of the corporation, as the holders of common stock, except only 
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t hat they are entitled to recei ve dividends on tjieir shares^Js the^fixtfiSt 
guaranteed or a greed upon before any dividendscan J)e^2aid to .tbe , 
hold ers oi cOTnM 6n stocK/' z ijlark & Marshall on Priv. Corp., (1901) 
§ 4T7T. ^''A share oFstock is a share of stock, whether preferred or 
common." 1 Cook on Corps. !§' 269^ note.' See, also, 1 Elliott on Rail- v 
roads (2d Ed.) § 84; 2 Beach on Priv. Corp. § 501. Wp do not J v 
find anything in the agree ment or resolution in the present case which, ^'^^C^ 
limited the pre ferrea stockholders to a dividend of 5 PfiT, c^nt Ofir 
annum upon their stock. 

With regard t9 ^hp rnntfn^|nn jhaj^ thp cpurt, should Jollow . the 
constructio n placed upon the contract, which it is alleged the parties 
foI IoweQ for a serie s of years — that is^ by^paying to the ^retexrje.d 
s tockholders onlylEe stiP uTated 5*^ per cent,, dividend^^ and awarding 
t fie remaining pr ofits to thg, c Qmmon sto c khold ers— the_ trial judge doe^ 
n ^find tEat any such cons truction was estaBlished, and he further 
finds th at, except in the years 19&Tandn906',"*tKe dividends paid on 
the"comm on sto ctc^were^Jless _than 5_per cen t, of its par value. In 
discussing this feature he says: "Has there grown up any usage in 
the company at variance with the rights of the preferred stockholders 
as ascertainable from a fair reading of the resolutions under which 
the preferred shares were issued? The plaintiffs assert that there is 
such a custom, and, in support of their statement, point to the divi- 
dends paid on the common stock during the first 16 months of the 
company's existence, which aggregated $1.25 per share on the common 
stock, a return of more than 18 per cent, per annum on the sum paid 
in on this stock, while during the same period the holders of preferred 
stock accepted without murmur dividends at the yearly rate of 5 per 
cent, on their shares. The effect of this evidence is entirely overcome, 
however, by the consideration that the dividends paid on the common 
stock yielded less than 2 per cent, on its par value. It is to be as- 
sumed _that^ before the holders of preferred stock could claim more 
than the 5 per cent. dWrdends that they received, the holders of the 
c ommon sto ck were entitled to receive a dividend of the same per- 
centa jge on the' par" "value of their shares. To refuse them this right 
would be urJjust." True it is that they had paid in only 10 per cent, 
of the amount of their subscriptions, and that the company had the use 
of but a comparatively small part of what they were obligated to pay 
in if called on, but the company enjoyed the credit of having such a 
resource as the unpaid subscriptions to its stock, and the common 
stockholders had at risk in the venture, not only what money they had 
paid in, but all for which they were still liable. It was proper, there- 
fore, that the par value of their stock should be taken as the basis of 
their share in the company's profits, and, until they received more than 
5 per cent, per annum on that basis (which they never did prior to 
1905), the holders of preferred stock had no reason to complain." This 
conclusion commends itself to us. 
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With reference to this subject, the present Chief Justice in Kane v. 
Insurance Co., 199 Pa. 205, 207, 48 Atl. 989, said : "Cotemporary con- 
struction of a contract by acts of the parties is entitled to very great 
weight, but it ought to appear with reasonable certainty that they were 
acts of both parties, done with knowledge, and in view of a purpose 
at least consistent with that to which they are now sought to be ap- 
plied.'* In our view, these requirements are not met in the present 
case. Further, it should be noted that the rule invoked applies only 
to contracts that are ambiguous, and where the intention is doubtful. 
In 2 Page on Contracts (1905) § 1126, the rule is thus stated: "If a 
contract is ambiguous in meaning, the practical construction put upon 
it by the parties thereto is of great weight, even though the contract 
is in writing, and ordinarily is controlling. ♦ * ♦ 'Hie practical in- 
terpretation of the parties is to be regarded, however, only when the 
contract is ambiguous. If clear and free from ambiguity, the inten- 
tion shown upon its face, if written, must be followed, though contrary 
to the practical interpretation of the parties, and even if such practical 
construction has been acquiesced in for a long period of time." 

We see no need in the present case f 0£ looking beyond tbSL term s 
of_die conlfacf. We'fhink it was properly construed by t he court b e- 
low. The assignments of '^6rrof are overruTeS/ and the de^r^e j ^ ^ |-» 
firmed* 
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Watered and Bonus Stock ^' 



CLARK V. BEVER. 

(Supreme Gourt of United States, 1891. 139 U. S. 96, 11 Snpi. Ct 468, 

35 U Ed. 88.) 

In_1872 the Burlington, Cedar Rapids .&. Minnggpta. Railway ( ^^ t p - 
pany, being indebted to the Nordiern Construction Company in ^ ^^ 
sunTof $70,000, issued" directly to the members of the latter. cQlUflauy 
t hjrty- five hundred shares of its stock of the p^r value of $1 00 oer 
share, at twenty cents on the dollar; the stock beinsr received in full 
satisfaction of the del>t. Th e in testate Greene, at the time president 
of the Railway Company and a member of the Construction CojqiB^jQy^ 
received 910 shares as his portion of the stock so delivered. The ev- 
idence shoAvs that the stock was without value ; that the Construction 
Company was reluctant to take the stock and demanded cash. The 
goojrraitK of all parties concerned is not questioned. What the orig - 
ina l stoc kholders paid for their stock does not appear. At the time 
of~this transfer the Railway Company was without means to pay 

i» For discussion of principles, see Clark on Corp. (3d Ed.) §S 146-148. 
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its floating debt or the interest on the bonded debt. Its revenu e s were 
n ot sufficie nt to pay "interest charges. I n 1875 foreclosure proceed - 
in gs were inst ituted, and in T uly. 1 876, a sale oUIlfiLDrODf.rtY oi Jhg 
Rail way Company under a decree of foreclosure was madQJtO.Jjte J^AJr- 
li ngon. Cedar kapids"^' jJOI^^.^^n ^^^W^Y Co"^P^"Y- 

Clark, the plaintiff below , was the holder j)f . fifty gold honds nf the 
o riginal company, secured by a mor tgage on th^ net inron^Q and roUixig 
st ock of the company. In a suit on these bonds instituted, in 1878, 
Cl ark obtained aTj udgment against the^Railroad Cqmp^any for $6^^ 
A nul^ bona retufrTwas made on an execution j^m^^ under .tfaisliudg- 
m cnt m Au^ 

The present action was commenced against the administr ator of 
Greene to r «ecQver the eighty per cent, alleged to be due and unpaid 
on the stock received by Greene as m the settlement with the Con- 
s truction Company . The case was subsequenuy removed upon peti- 
tion of Clark to me Circuit Court of the United States for the Dis- 
trict of Iowa and transferred by consent to the Eastern Division of 
the Southern District of that state. The t rial court held as a matter of 
l aw that the intestate, Greene, by taking the stock did not become liable 
to pay anything Turther on account thereof to the creditors of the rail- 
r oaS^oiiipany, a n J pursuant to "direction the jury returned a verdict 
f or the defend stnt. 

Harlan, J.^* * * * [After discussing the question of jurisdic- 
tion and the Iowa statutes, the court proceeds:] 

Do the decisions of this court require us to hold, i n such a case, that 
a creditor ta king stockj n payment of his c laim is bound to other cred- 
itors for the face value of the stock ? *TKe plairitiST contends that'oiir 
decisT5ns"'are to tha t effect. Let us see. "Tn "lawyer v. Hbag, 17 
Wall. 610,620, '21 V. Ed. 731, it was held that the capital stock o^a 
corporation, especially its unpaid subscriptions, is a trust fund sub 
modo for the benefit of its general creditors. And this principle was 
reaffirmed in Upton v. Tribilcock, 91 U. S. 45, 23 L. Ed. 203 ; Sanger 
v. Upton, 91 U. S. 56, 23 L. Ed. 220; Webster v. Upton, 91 U. S. 
65, 23 L. Ed. 384; Pullman v. Upton, 96 U. S. 328, 24 L. Ed. 818; 
Chubb V. Upton, 95 U. S. 665, 24 L. Ed. 523 ; Morgan Co. v. Allen, 
103 U. S. 498, 26 L. Ed. 498; Scovill v. Thayer, 105 U. S. 143, 26 
L. Ed. 968; Hawkins v. Glenn, 131 U. S. 319, 335, 9 Sup. Ct. 739, 33 
L. Ed. 184, and Richardson v. Green, 133 U. S. 30, 45, 10 Sup. Ct. 
280, 33 L. Ed. 516. There is no dispute here as to the soundness of 
this general principle. The dispute is as to its application to a case 
like the present one. We can be aided in solving this inquiry by as- 
certaining the character of the particular cases in which it has been 
applied by this court. 

In Sawyer v. Hoag, a subscription of $5,000 to the stock of an in- 
surance company for which the subscriber paid in full, but received 

19 Statement rewritten and portions of the opinion are omitted. 
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in return the check of the corporation for $4,250 under an agreement 
that the debt for the stock should be extinguished, and the amount 
of the check should be. treated simply as a loan of money to the stock- 
holder, was held to be a mere device to evade the rule that unpaid sub- 
scriptions of stock constitute a trust fund for the benefit of the credi- 
tors of the corporation; consequently, that the stock there in question 
was to be regarded, as between the corporation and creditors, to be un- 
paid to the extent of the amount received back from the corporation 
under the pretense of a loan. In Upton v. Tribilcock, an actual sub- 
scriber to the stock of an insurance company upon which he agreed to 
pay 20 per cent., was held responsible for the balance, and could not es- 
cape liability therefor, because of representations by the agent, at the 
time of the subscription, that he would be only responsible for that 
amount, or by proving a subsequent arrangement with the company 
canceling the subscription and accepting, as in full payment, his note 
for the 20 per cent, agreed to be paid. Sanger v. Upton was another 
case of the actual subscription of stock upon which the subscriber was 
held to pay the full sum subscribed. In Webster v. Upton a person 
holding certificates of stock by transfer from the original subscriber, 
and standing upon the books of the corporation as a stockholder, was 
held liable for the balance due upon the stock, witliout proof of an "ex- 
press" promise upon his part to pay. In Chubb v. Upton the decision 
was that one receiving a certificate of stock for a certain number of 
shares, at a given sum per share, thereby became liable to pay the 
amount thereof when called upon by the corporation or its assignee in 
bankruptcy ; and in Pullman v. Upton, that a transferee of stock who 
caused the transfer to be made to himself, as collateral security for 
a debt of the transferrer, was liable for the balance due on such stock. 
Tlife doctrine of the latter case was approved in Hawkins v. Glenn. 
In Morgan Co. v. Allen it was decided that the subscription by a coun- 
ty to the capital stock of a railroad company, together with the bonds 
given therefor, constituted with other property of the company a 
trust fund, to which all its creditors could rightfully look for satisfac- 
tion of their claims; and that by no device or combination, to which 
particular creditors were parties, could it withdraw its bonds from 
that fund, and thereby avoid liability to the general creditors of the 
company. In Scovill v. Thayer it was declared, among other things, 
that a contract between a corporation and its stockholders, that they 
should never be called upon to pay any other assessment than that paid 
at the outset, while good as between the corporation and the stockhold- 
ers, was a fraud in law upon creditors, which they could have set aside 
whenever their rights intervened and their claims were unsatisfied. In 
Richardson v. Green it was held that the issuing by a corporation of 
bonus stock was in violation of a statute of the state declaring it to be 
unlawful to issue certificates of stock until the shares were fully paid, 
and that one exercising the privileges and powers of a stockholder in 
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a corporation was not exempt from the liabilities attaching to a bona 
fide stockholder who took shares purporting to be, but which in fact 
were not, fully paid. 

This detailed statement of the above _cases has been made because 
of the confident assertion that they rest upon doctrines necessarily 
requiring the reversal of the judgm ents We do not concur in this 
view. I n all of these cases, except one, t here was aiVactuar subscrip- 
t ion of a given amount. They were cases of promises to pay the com- 
pany the amount subscribed, not of sales by it. A ccording to those 
c ases, a stockholder, becoming such by form al s iib?criPtioq . QXiJby 
tr ansfer upon the books of the corporati9n^ cannot^ be discharged tp 
the injury ot creditors by am' agreement, arrangement, or device to 
which cr edito rs Qo not give their assent, and by which the stockhplder 
i s to pay less t haii the amount due upon such stock j this^ upon Jh^ 
ground stated in Webster v. Upton, that "neither the stockholders 
nor their agents, tne "directors, can rightfully withhold any portion 
of the stock from the reach of those who have lawful claims against 
t he company, ' an(rtha't""trie^stoc& thiis held in trust is the .whole stocjc, 
not merely that percentage of it which has been called in and paid-" 
The present case presents features that are not to be found in the 
others. It is not the case of an ordinary subscription of stock in a 
priv^p amniipt. Nor is it. Strictly, one of an ordinaiy purchase of 
stock for purposes of investment. It is the case of a creditor of an 
insolvent railroad corporation which, in consequence of its inability to 
p ay creaitors in money, was threatened, with bankruptcy, and which 
refused or w as unable to pay except in stock that was without market 
v alue: T o say that a publ ic corporation, charged with public duties, 
may not relieve itself from embarrassment by paving its debt in stock 
at its real v alue — there being no statute forbidding sucli a transaction 
— wit hpu FstiEjecting the creditor, surrendering his debt, to the liability 
attaching to stockholders who have agreed, expressly or impliedly, to 
p ay'tK eface value of stock subscribed by them, is, in effect, to compel 
them either to suspend operations the moment they become unable to 
pay their current d ebts, or to bprrqw money secured by mortgage upon 
t he" corporate pr operty. We do not think the statute of Iowa can be 
properly construed to causfe" sucH'a result in respect to corporations 
organized under its laws. 

We must not be understood as modifying in any respect the princi- 
ples laid down in the cases above cited, nor the salutary rule laid 
down in Sawyer v. Hoag, that when the interest of the public or of 
strangers is to be affected by any transaction between the stockhold- 
ers owning the corporation and the corporation itself, " such transac- 
tion should be subject to a rigid scrutiny, and, if found to be infected 
with any thing unfair towards such third person calculated to injure 
h im, or designed inte ntionally and inequitably to screen the^jtOQkhold^r 
from loss at the expense of the general creditor, it should be disre- 
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garded or annulled so far as it may' in equit ably affec t him .** These 
principles were reaffirmed in Richardson v. Green, and should not be 
relaxed in any case in which they may be applied consistently with jus- 
tice. So, when the interest of creditors require, those who hold shares 
of Stock in a corporati on, purportmg to be. but which are sho wn not to 
ha ve been, pai d for to the extent of their face value, shoul d be held 
li^Jle to^a^fpr juch jba^ mks^ U Appears thai 

quired the stock under circumstonces that did not eive cr editors and 
Other stockhol ders just groun d for complaint. As said by this court in 
PSeK V. B&m, 13 J U. S. 6;U;'69i; 10 Sup'; Ct. 354, 361, 33 L. Ed. 696, 
"unpaid subscriptions to stocks are assets, and have frequently been 
treated by courts of equity as if impressed with a trust sub modo, in 
the sense that neither the stockholders nor the corporations can misap- 
propriate such subscriptions so far as creditors are concerned." See, 
also, Graham v. Railroad Co., 102 U. S. 148, 161, 26 L. Ed. 106; 
Railroad Co. v. Ham, 114 U. S. 587, 594, 5 Sup. Ct 1081, 29 L. 
Ed. 235 ; Fogg v. Blair, 133 U. S. 534, 541, 10 Sup. Ct 338, 33 L. Ed. 
721. * * * 

The judgment below , i n our opin ion, is in accordance w ith the law 
a s It was jd ju dge d to. bo. when Qreene received the stock in qi^gstion 
and surrendered his claimLupon the railroad company, and with the 
law as this court has since that time frequently declared it^tp be; 
and our duty is to so declare in the case before us. Jud gment af- 
firmed. [ ' 

.I'O ^ \ \ ^ <^ • SOUTHWORTH v. MORGAN. 

,v. * <Oonrt of Appeals of New York, 1912. 205 N. Y. 293, 98 N. B. 490, 51 Ii. a. A. 
* [N. S.] se.) 

C01.LIN, J.*^ Theplaintiff, trustee of the bankrupt cor poration . 
Remington Automobile & Motor Company, seeks to recover fr om th_e 
defendant ^ium unpaid^ upon a subscription by the defendant for two 
shares of the capital stock of the corporation. 

The trial court found as facts : The bankrupt was organized in 1900 
under the laws of New Jersey. It^sjiuthorized capital stock was $256#- 
OOO^ divided into 2,500 shares of tlie par value of $100 each. Soon 
after its incorporation, the board of directors adopted a resolution as" 
follows : "Resolved, that for the purpose of securing a local interest 
in the Remington Automobile & Motor Company on the part of. the 
citizens of Ilion (N. Y.) that 200 shares of the stock be issuedr-iO-he 
sold at $25 per share, and that the proceeds of such sale be placed in 
the treasury, to be used for regular expenses." There after, i n pur- 
suance of the resolution, the general manager and secretary of the cor- 
poration presented to the defendant a writing, which contained the 
agreements that the plant of the corporation was to be located and its 

IT Portions of the opinion are omitted. 
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b usiness to be carried on at Ilion, and that the. defendant would, puj- 
chase two nonassessable shares of the capital, stock of the corporation 
a t $^5 lo rjeach^ shane. and 'no^more would ever have to be paid uppji 
them, yhe de fendant signed the agreement and purchased the two 
shares of stoclT upon the distinct understanding and agreement made 
between the defen dant and th e gen eral manager and secretarxj^i..^^ 
c orporation that $2 5 per share f uUy^paid f or^thejatQck. He. paid $50 
for the two shares of stock at the time he received them. The cor- 
poration locateiitaitent at Utica, N'-.Y:/ .and not. at IHon. In Decenj- 
b ^r, 190 2, the company was adjudged a banicruptj and in Aprils 1906, 
t he United S tates District Court granted an order directing a call or 
a ssessment upo n the defendant and..others of $7.5 per. share to. meet 
t he deficiency in the assets of^said corporation to meet the obligatiQixsjif 
itl cr editors^ said as sgssment&la he-Paid on or before July 1, 1906^and '\ 
t he defen dant was duly served with a. copy, of said^ order. The court ^it/;^ 
f ound as a conclusi on of law that the plaintiff was entitled to recover /^"^^ 
t he sum oi $I!)U, a conclusion >yhj£lLtl^e.£a£JL&,iQiind do not S^ippprt. 

ine liability oi the defendant is to be determined by the law of the 
state of New Terse v. That state, throuerh its laws, gave t he corpora- 
' ti on its existence, powers, li abilitiesj,,and the liTOts within which it was 
free to act, and a citizen of this state, who became a shareholder in it, 
entered into contract relations, the extent and obligation of which 
d epended upon the laws, in so far as they do^ not violate ^ statute or 
t he settled public po li cy of this sta te. Lowry v. Inman, 46 N. Y. 1 19 ; 
Hancock National Bank v. Ellis, 166 Mass. 414, 44 N. E. 349, 55 Am. 
St. Rep. 414; Molson's Bank v. Boardman, 47 Hun, 135. 

The relevant laws of New Jersey are not disclosed or laid before 
us by the printed record ; nor do the findings make known the provi- 
sions of the charter of the bankrupt other than that stated relating to 
the authorized capital stock. We are confined to the case as the record 
presents it. The laws of other states are facts which must be alleged 
and proved and of which we cannot take judicial notice either in their 
language or^their interpretation. Genet v. Del. & Hud. Canal Co., 163 
N. Y. 173, 177, 57 N. E.'297; Hancock National Bank v. Ellis, 166 
Mass. 414, 44 N. E. 349, 55 Am. St. Rep. 414. 

In the absence of those facts, we must presume that the common law 
o f New J ersey is the same as the common law of Ne^v York. Ruse v. 
Mut. Benefit Life Ins. Co., 23 N. Y. 516, 522. 

It is urged by the respondent, at this point, that the order of the 
United States District Court directing the assessment of the shares of 
the defendant conclusively determined the validity and the amount of 
the assessment. It is true that the regularity and validity of the pro- 
ceeding in that court and its conclusions cannot be attacked in this 
action ; but the existence or nonexistence of an obligation on the part 
of the defendant to pay the assessment was not within the subject- 
matter of which that court took jurisdiction. To enable the plaintiff 
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to enforce the liability of the delinquent shareholders to the extent 
only which the deficiency in the corporate assets required and to effect 
parity of contribution between them, it was necessary that an account 
of the assets and debts, of the entire amount of the capital remaining 
unpaid upon the issued shares, and the part of the face value of his 
shares unpaid by each stockholder, should be taken, and the aggregate 
assessment required equitably rated by the court, and it is upon those 
issues that its order is beyond attack in this action. Great Western 
Telegraph Co. v. Purdy, 162 U. S". 329, 16 Sup. Ct. 810, 40 L. Ed. 986 ; 
Howarth v. Angle, 162 N. Y. 179, 56 N. E. 489, 47 L. R. A. 
725. * * * The respondent does not contend that the charter pro- 
vision dividing the authorized capital stock into shares "of the par 
value of $100 each" prohibited the creation of an actual share or inter- 
est upon a consideration less than $100, or secured to the creditors or 
their representative the right of collecting upon each share, as the 
discharge of the corporate debts demands, the difference between the 
consideration and $100. 

Inasmuch as no statute of the state of New Jersey, nor provision 
of the charter oFlRe corpor'afion relative to the liability of the defend - 
ant, was proven, we turn to the common law, remarking parenthetical- 
ly, however, that we have not been referred to and have not f ound an y 
domestic statute which prescribes, as a condition to the exercise here 
of the rights deriyed from the state of New Jersey that the sha rehol d- 
erVsHall be. liablfe:.to the creditors or their representative up .Jo. Jhe 
nominal value of their stocky, and there is therefore no st atutory , as 
th£re is no charter, prohibition against the issuance of the shares of the 
capital stock for less than their par value as named in the chartervaad 
n9 statutory mandate that the shares shall be deemed issued .and held 
subject to the payment of such value. Nor jo the pri ncipl es of the 
common law of this state work such results. I n Christensen v. Eno. 
106 NrV. 97," 102, 12 N. E. 648, 650, 60 Am. Rep. 429, the action was 
brought by a judgment creditor of an insolvent corporation organized 
under the laws of Illinois to recover 40 per cent, of the authorized par 
value of $100 each of 25 shares of the stock of the company issued to 
but unsubscribed for by the defendant, upon which the 40 per cent, 
was not paid, but, as a gratuity, was credited as paid, when the stock 
was issued. Judge Andrews, writing for this court, which reversed 
the judgment in favor of the plaintiff, said (citing authorities) : "But 
the lia bility of a shareholder to pay for stock does no t arise out of hi s 
relation, but 3epends upon Kis contract, express or impl ied^ or upon 
some statute, and in the absence of either of these grounds of liability , 
we do not perceive how a person to whom shares have bee n issued as 
a gratuity has, by accepting them, committed any wrong upon credi- 
tors, or made himself liable to pay the nominal face of the shares as 
upon a subscription or contract." T he princip les why h determined ou r 
judgment in that case were reaffirmed in Christensgij|C^hy. 110 
N. Y. 660, 18 N. E. 480. *" 
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I 

I n the case a t bar, no statute supportsthe alleged liaHlit^i^of tfie 
defendant^ and the express agreement between the corporation and the 
d efendant was that th e defendant should payJ25 P€r.-C^lU-QlllieJlQflli- 
n al value of Jthe sha res a nd no more. The respondent contends, how- 
ever, and therein he has been successful in the courts below, that the a a I 
creditors of the corporation represented by .the plaintiff have the right V r 
t o compel the paym ent of the unpaid 75 per,<:e;jt. because the capital ''^'^^^ 
stock is a trust fund for the security of the creditors, and that a lia- 

ity in their_f avor to the extent of .the. unpaid , part of tlie nominal 
value of the actual shares exists and can be £nforce(J. Such conten- 
tion availed the plaintiff in the Christensen case until it reached this 
court, the General Term saying therein that the practical effect of the 
transaction was to take out of the assets, to which the creditors were 
entitled, the 40 per cent, indorsed as paid upon the stock, when in fact 
it was not paid. I t is s trenuously urged that this case is not controlled 
by the pr inciples which decided the. Christensen case, for the reason 
that the defendant s ub scribed f or the two shares of the capital stock, 
while in the Christe nsen case the stock certificate was merely issued to 
a nd accepted by the ^eTehdanf . The sub sc npt ion/'as expressed in the 
agreement between the defendant and the corporation, has been com- 
p letely fulfi lled by the payment in full of the sum it bound him to con- 
tribute a nd th erewith his liability to the corporation or the creditors 
terminated, unless tTiere issued from the trust fund doctrine, throueh 
implication, a contract which, in the paramountcy given it by the fact 
that it was the irresistible product of the law, nullified the expressed 
Stipu lation th at $25 was .the whole sun^.tQ.bepaid upon each share, and 
substituted in its place the requirement that, as to the creditors, there 
should be paid $100, or so much thereof.. as., the. satisfaction of their 
d emands ma de necessary. The doctr ine ha s not^ such potency. Its 
peculiar vigor is" that, contrary to the common Taw^of England, it se- 
cures to the creditors of insolvent corporations or their representatives 
the right of enforcing subscriptions for shares of which the corpora- 
tion has deprived itself by release or defeasance. It declares that the 
capital stock of a corporation is a substitute for the personal liability 
which subsists in individual or partnership undertakings, and is a fund 
set apart as a security for the payment of the corporate debts. The 
capital or capital stock which it thus segregates is not the capital stock 
authorized or named in the charter of the corporation. If it were, the 
members would be bound by the doctrine to contribute on account of it 
the sum within its named value needed to pay the debts of the insolvent 
corporation. The statement in the charter does not create a security 
for the creditors. It creates authorized or potential capital stock and 
shares which, transferred into actual shares through the acquisition 
of subscribing members and their payments, produces the money or 
property which, put into a' single corporate fund, is the actual capital 
or capital stock on which the business is undertaken and the assets or 
fund contemplated by the trust fund doctrine which the directors or 
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Stockholders may not lawfully diminish by appropriating or squander- 
ing it or giving it away. And as there is not a fund or security in the 
nominal or potential shares, there is none in the excess of the nominal 
value over the subscribed value of the shares. The subscription agree - 
ments, as they ar e enforceable through their express Drovis^9ns y 
implications or statutory conditions, are the sources and t he measure 
ot the dut y oFfKe'luHcrjb "ers.''Th v. Eno, 106 N. Y. 97, 12 N. 

K. b4«, 6U Am."Repr429^r*Burrall v. Bushwick Railroad Co., 75 N. Y. 
211. The doctrine furtlier declares that unpaid subscriptions are a 
part of the capital and that a subscriber cannot be discharged to the 
injury of creditors by arrangement or device to which creditors do not 
give their assent and by which he is to pay less than his subscription. 
Stoddard v. Lum, 159 N. Y. 265, 53 N. E. 1108, 45 L. R. A. 551, 70 
Am. St. Rep. 541; Ward v. City Trust Co., 192 N. Y. 61, 84. N, E. 
585 ; Hazard v. Wight, 201 N. Y. 399, 94 N. E. 855. The doctrine 
does not create or nullify subscriptions. It lays hold of the assets of 
an insolvent corporation, and in doing that it compels subscribers to 
fulfill their legal obligations and perform their legal duties; but it 
does not beget those duties or obligations ; it does not make unlawful 
or invalid a subscription which, apart from it, was valid and lawful. 
The question with it is : Has the subscriber fully performed the._sub- 
scription agreement as it in fact and in law exists? And an affirma- 
\ tive finding renders it inapplicable and inoperative. _ In th e case at Ea r 

/' 7 ' there^were no statutory conditions upon which the shares mi^ht be 
v' "* owned. T he agreemen t between the defendant, and the corporation 
•expressed with completeness the obligations and liability of the defend- 
I / {(^^ a nt for his shares. He has fulfilled the obligation and ther^byjestroy- 
ed the liability. The trust fund doctrine is inapplicable^ and the findings 
of fact do not constitute a cause of action. * * * 

The judgment should be reversed, and a new trial grantcdi-COSlsJo 
abidelKe "event. 

Haight, Vann, WIU.ARD Bartlktt, Hiscock and Chase, JJ., 
concur. 

CuLLEN, C. J. I concur on the sole ground that, as shown in the 
opinion of Collin, J., the question involved in the appeal is settled 
by the authority of the previous decisions of this court. Were it an 
(H'iginal one, I ^ould reach a contrary conclusion. 
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L Actions by Stockholders for Injuries to Corporation— Inter- 
ference in Management ^* 



WATHEN V. JACKSON OIL & REFINING COMPANY. 

(Supreme Court of United States, 1915. 235 U. S. 635» 35 Sup. Ct 225, 
— SSTT Ed. 395.) 

Appeal from the District Court of the United States for the South- 
cm District of Mississippi t o review an order denying a_jirelim inary 
injunction in a suit by a stockholder to restrain the corporation from 
c omplying with, and^ certain _public officers from enforcing, a state 
st atute which he asserts I s unconstitutional. Affirmed. 

Mr, Justice Hughes delivered the opinion of the court: 

T he appellant br ought this suit in the di strict cou rtifiLlg^^^"^'" ^^^ 
Jack son Oi l & Refini ng C ompany, its man ager an d offi cer s, fr om 
c omplying with a statute of Mississippi proTiibitm|[ employment in de- 
scr ibed o ccupations for more than ten hours a day^ except in cases of 
emergencj^ or j)ublic necessity (chapter 157, Laws of Mississippi, 1912, 
p. 165), and to en j^oln tHe other defendants ( certain pub lic officers') from 
enfo rcing its provisions as ag^ainst that company. 

It was alleged in the bill, in substance, that the defendant corpora- 
tion^was enFagedihoperatrng a cotton-seed oil mill of the value of 
$10Q.QP0j t hat the co mplainant owned 502 shares of its stock of the 
p ar value of $100 e ach^ and of the actual value of. $60^000; that_the 
busmess re quired tha t the_mill should , be oper^ted_ continuously, both 
d ay anJliight. two shifts of ^laborers beings employed;., that Jtb.e em- 
ployment was^ under wholesome conditions, without anj detriment to 
t ficT physical, m ental, and mo ral well-being of those employed; that 
the statute, if enforced, would work a deprivation of liberty of contract 
a nd of p roperty, and an arbitrary discrimination, contrary to the 
Fourteenth Amendment ; t hat compliance w ith the^ statute would in- 
volv e greatly in c reased cost of fipgration..and render the corporation 
i nsolvent and its property valueless^ to the complainant's injury; that 
t he statute had " been sustained by the supreme court of Mississippi in a 
s uit against a nother manufacturing company; that, although the offi- 
c ers of the de fendant corporation desired to disobey the statute, they 
were comply ing therewith, being constrained to obedience through 
f earjif_ the enormou s penalties imposed ; and that these penalties were 
s o severe that no owner or operator in the position of the defendarif 
corporatib'fi 'could invoke the jurisdiction of a court to test the validity 
of the s tatute, except at the risk of confiscation. 

Those defendants who were public officers demurred to the bill upon 

IS For discussion of principles, see Clark on Ck>rp. (3d Ed.) ff 14^151. 
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th e grou nds _(amQng:.Qtlier&^ that thp.conipjaiqiipt as a stockholder of 
the corporation, had no rie:ht to sue : that the bill could not be main- 
tained to restrain the enforcement of the criminal law of_ t he s tate; 
and th at th e statute was constitutiopa). 

An applica tion for a preliminary injunction was heard on th e bill and 
demurrer an3"was" denied, and from the order entered to this effectj he 
co mpTama nFappeals to this court, judicial Code, § 266 (36 Stat, at 
Lrn^2rcTiap."*23irComp. Stat. 1913, § 1243). 

ThejDbjection urged below, and repeated here, that the complainant 
* l^it^ • has failed to sEow any right to maintain this suit, must be sustained. 
The"riglTil oT acti9n to restrain the enforcement of tlie statute as an 
unconstitutional deprivation of the liberty and property of the corpora- 
ti on was a right existing in the corporation itself, and a stockholder 
was not entmed to sue without showing to the satisfaction of the court 
that he had exhausted the means within his reach to obtain acti on by 
the corporation in conformity with his wishes. Hawes v. Oakland 
(Hawes v. Contra Costa Water Co.) 104 U. S. 450, 460, 461, 26 L. Ed. 
827, 832; Detroit v. Dean, 106 U. S. 537, 541, 542, 27 L. Ed. 300, 302, 
1 Sup. Ct. 500; Quincy v. Steel, 120 U. S. 241, 248, 30 L. Ed. 624, 626, 
7 Sup. Ct. 520 ; Doctor v. Harrington, 196 U. S. 579, 588, 49 L. Ed. 606, 
610, 25 Sup. Ct. 355. The former equity rule (rule 94) provided not 
only that the bill must allege that the suit was "not a collusive one to 
confer upon a court of the United States jurisdiction of a case of which 
it would not otherwise have cognizance," but that t he bill "must also set 
f orth with particularity the efforts of the plaintiff to secur e such ac - 
tion as^ Jie desires pii the part of the managing directors or trustee s. 
andTif necessary, of the share holders, and the cause of his /ailure to 
oBtalfi'siich action." The_£resent ruJjQ-(rule 27). adds to this provision 
the words,-^ "or the reasons for not making such effort;" and these 
reasons, of course, must be adequate. The rule embraces those cases 
where the wrong to the corporation arises from unconstitutional leg- 
isKtroV. ' Corbus v. Alaska Treadwell Gold Min. Co., 187 U. S. 455, 
AY'L. Ed. 256, 23 Sup. Ct. 157; Davis & F. Mfg. Co. v. Los Angeles, 
189 U. S. 207, 220, 47 L. Ed. 778, 781, 23 Sup. Ct. 498; Ex parte 
Young, 209 U. S. 123, 143, 52 L. Ed. 714, 722, 13 L. R; A. (N. S.) 
932, 28 Sup. Ct. 441, 14 Ann. Cas. 764. Here, while it is averred that 
the suit is not a collusive one in order to confer a jurisdiction which 
would not otherwise exist, t here is no allegation that the complainant 
has made any request that the corporation should bring the suit to pr e- 
veiit^he alleged iuvasion of its rights ; nor does it appear that , by rea - 
sqn of antagonistic control of the corporation, such a requestjvould 
be futile. AJ[though_ apparently the holder of a majority of its stock , 
the complainant does not show any effort whatever to induce the cor - 
poration to sue. He con tents himself with asserting in e ffect tha t. 
tEough the directors and officers do not wish to comply with the sta.t- 
ute, they will do so through fear of its penalties. But th is re ason is 
palpably inadequate, inasmuch as the corporation itseTF wo uld "be"^- 
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titled to protection ,.^g^in St the imposition of such penalties as would 
virtually deny access to the courts for the protection of rights, gyar- 
anteed bylhe PederaT T!onstitution. Ex parte Young, 209 U.. S. 147, 
52 L. EdTTZSriTmf. A. (N. S.) 93^, 28 Sup. Ct. 441, 14 Ann. Cas. 
764; Willcox v. Consolidated Gas Co., 212 U. S. 53, 54, 53 L'. Ed. 400, 
48 L. R. A. (N. S.) 1134, 29 Sup. Ct. 192, 15 Ann. Cas. 1034; Missouri 
P. R. Co. V. Tucker, 230 U. S. 340, 351, 57 L. Ed. 1507, 1511, 33 Sup. 
Ct. 961; Ohio Tax Cases, 232 U. S. 576, 587, 58 L. Ed. 738, 743, 34 
Sup. Ct. 372; Wadley Southern R. Co. v. Georgia (decided this day) 
235 U. S. 651, 59 L. Ed. 405, 35 Sup. Ct. 214. The alle gations of the 

b ill show B2JS[9iJPJ^^^^^sp^"s^"g ^^^^ efforts to procure action by 
th e c orporation ; and in this "view, witKout discussing the merits of 
the casc'we^are of the 6prnr6n''that fhe complainant was not entitled 

to jhe injunctio n sought' 

Order affirmei 



\^''\y/^ BARTLETT v. NEW YORK, N. H. & H. R. CO. 

yr'/jrjsupreme Judicial Court of Massachusetts, 1915. 221 Mass. 530, 109 N. B. 452.) 

\> \ ^ Suit by Ralph S. Bartlett and others against the New York, New 

Haven & Hartford Railroad Company and others. Case reserved for 
the full court on demurrers to the bill. Demurrers sustained. 

RuGG, C. T. This is a suit in equity brought by certain stockholders 
in the defendant corporation, in behalf of themselves and all other 
s tockholders who de sire to jo nk to enforce liabilities which are allegeji 
to have accrued in its favor against some of its present and former 
directors . The defendants are the. New York, New Haven & Hart- 
ford Railroad Company, hereafter referred to as the corporation, 
certain individu als who either now are or have been directgrs of the 
corporation, and the personal representatives of certain deceased direc- 
tors . The grounds upon which this liability is alleged to rest are neg- 
l ij^ence o T the directors of the corporation in its management, whereby 
purchases .of street railway companies, steamboat lines and railroads at 
prices vastly in excess of their real value have been made with the mon- 
eys of the defendant corporation, and the investment of large suips 
i n'venfuFeT ultra vires the defendant corporation, and the establish- 
m ent of a m onopoly in contravention of the Sherman j\nti-Trust Act 
(Act Cong. July 2, 1890, c. 647, 26 Stat. '209), ^J^JJir^^gh th^ mJQrnn- 
d uct of these d irectors, to the gr eat loss of the corporation . 

A stockho lder of a, cpr£oration has no personal right of actipn 
against directors who have defrauded it and tlius affected the value of 
hjs stock . Such wrongs are against the corporation itself and, ex- 
cept through that, have ho "relation to the stockholder. It is the corp o- 
r ation alone whose interests are directly concerned, ^vhose rights are 
t o be assert ed77an J to whose exclusive use the judgment, if recovered, 
mus t be paid . Converse v. United Shoe Mach. Co., 185 Mass. 422, 70 
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N. E. 444; Id., 209 Mass. 539, 95 N. E. 929. T he averments of the 
first paragraph of the bill, while not specific in this respect, when read 
in conjunction with other averqjents and especially with tihe fo urt h 
prayer, are' Siat the plaintiffs bring the bill entirely for the bei^^fit of 
the corporation and not in their own interest except as ind irectly they 
may profit ByTiaving money wrongfully takeij from it rest ored to the 

c orporatio n. 

D emurre rs have been filed founded on the omission of the plain- 
tiffs toaver that the diregtpjcs have failed to act after a reas onable de - 
^ mand made upon them to act, or that such demand woul d hay^ l;>e^n- 
Useless. 

A stockholder, before he can proceed in his own name but in its 
behalf_ for the redress" oT 'wrongs done to the corporatioiiji^ m ust e s- 
tablish that he has exhausted all available means to ob tain relief 
thrbugE^the" icorporation itself, unless the circumstances excuse him 
from so aoing. That is a condition precedent. Facts showing that 
he has complied with this conoTtion must be set forth in unmistakable 
terms in his bill. He must make an earnest and sincere and not a 
feigned or simulated effort to induce the managing officers of the cor- 
'poration to take remedial action in its name. I f he fails in this quar - 
ter, unless there is adequate reason to the contrary, he must r esort to 
the stockholders and make an honest attempt to convince the m thajt ac - 
tion ought to be instituted. Direct ors a nd the majority of stockholders 
are presumed to be acting, not fraudulently, but with fair_ dis cretion 
in obedience to law^ and in good faith toward all concerned, and with 
a consciousnessof duty toward the corporation and all its stockh olders. 
It'Ts an implied condition of becoming a stockholder in a corporation 
tliat its general policy shall be determined by the holders of a majority 
of the stock and that disagreements as to its dominating policy and 
as to the details of its management shall be settled by the stockhold- 
ers, and that recourse cannot be had to the courts to adjust difficulties 
of this sort. It is only from actual necessity, in order to prev ent ^ fail- 
J ^ ure of Justice^ Ihat" a suit in equity for the benefit of the corporation 
/ »<t1 - cahT)e maintained by a stockholder. As was said in Dunphy v. Trav- 
elers* Newspaper Ass'n, 146 Mass. 495, at pages 496, 497, 16 N. E. 
426, at page 430 : " Courts o f equity are swift to protect helpl ess minor- 
ities of stockholders of corporations from the oppression a nd fraud 
of^riiajontics. But the legal relations into which the members of a 
corporation enter require them to seek redress for supposed wrongs 
done them as stockholders from its officers, and from the corpora- 
tion itself, before applying elsewhere." Hawes v. Oakland, 104 U. S. 
450, 26 L. Ed. 827 ; Wathen v. Jackson Oil Co., 235 U. S. 635, 639, 3S 
Sup. Ct. 225, 59 L. Ed. 395. 

The same principle is applied to unincorporated organizations and 
beneficiary corporations. Hickey v. Baine, 195 Mass. 446, 81 N. E. 
201 ; Correia v. Portuguese Fraternity, 218 Mass. 305, 309, 105 N. 
E. 977. 
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The allegations of the bill upon this point are that the plaintiffs haye 
caused to be sent to each of the directors now in office a letter touch- 
ing some ofjhe wrongs complained of and asking for notice, of their 
decision respecting it. It is gjlgggdjhat there are 23 directors, 2 living 
in Pe nnsyTvania, Ti n Rhode Islan3r3 in New^York, 4.ijCi.difffirfiDt4iaxts 
or Massachusetts, and 13 in various cities and towns in Connecticut. 
T he letter was mailed in Boston on Friday, July 10^ 1914. The bill 
w as filed in court a w eek later, on Friday^ July, l/, 1914. Althou gh it 
is not alleged how the Tetter was directed, the most that can be as- 
sumed is that it reached each of the directors on the following day, 
Saturday. Only five business days thereafter intervened before the r\ 
bill was filed. I t requires no discussion t o show that su ch no tice^ and h2yKZ' 
r equest, even if _sufficient in formj^jvAS entirely tQQ short in time for 
a ny practicaf pu rppsg. A meeting of a board so large, composed of 
members whose residences are so widely separated as these, hardly 
could have been held, unless previously called, much, if any before the 
suit was brought. The magnitude o f the claims made, the length of 
ti me during w hich iMs^alleged that the wrongs to the cprporaHon were 
perpetrated, and the intricacy of the separate transactions and the subr 
terfuges''resorted to by the guilty directors in their efforts to conceal 
the t rue TmT ure of their conduct, all as set forth in the bill, manifest- 
l y rendered it impo ssible_for Jiny^board of directors, .however honest 
and alert, to make even a superficial examinatipn.of Jthe matters set 
f oftli lii t he letter. The letter in direct words suggests an investi- 
gation as to '^suspicious circumstances" which **may disclose proof of 
fraudulent participation by directors in secret and illegal profits, or 
other forms of fraudulent maladministration." By fair implication 
it suggests other investigations, which even with the utmost expedi- 
tion could not have been completed except after the lapse of some time. 
Moreov er, the letter invites from the directors "notice of your de- 
cision as to cornpliance^* with the letter. A bald acknowledgment of the 
r eceipt of s uch^a letter scarcely could have been reasonably expected — 
c ertainly nq^notice of collective decision as to a course of action to be 
pursued regarding its subject matter — before the suit actually was in- 
stifutedr^ The'T)iIl does not allege that no action . was .taken by the 
directors in response to the letter, nor that no answer was received by 
t he writers . Tt is quite consistent with all its allegations that a meet- 
ing of the directors was held, notwithstanding the shortness of time, 
at which the letter was referred to competent counsel and notice there- 
of sent to the writers of the letter. An affidavit pretty nearly to that 
effect, printed in the record, is not attached to or referred to in the 
bill, was filed later, and hence cannot be treated as rightly before us ;' 
but the existence of such facts are not at all incompatible with the bill. 
It is not necessary to consider whether the letter contained sufficient 
information and was a demand adequate in form to be the basis of •} 
an individual suit by a stockholder. Making all assumptions in its fa- /^.-f*^ 
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voFy it is too plain for further discussion that the plain tiffs do not 
a llege any fa cts which sHow thsS: they^have made a genuine and sub - 
/C^^ s Untia l effort to induce action by the directors with a re al purpose 
toBrmg about that result before filing their bill. There is no ground 
for the argument that the bill shows reason for haste. The record is 
l^§I?.i'*i--^SZ«^i^^^ indicating that the rights of the plainti ffs or of fl ie 
corpo ration w ouFd Have been adversely affected by waiting a reason- 
able time to afford the directors opportunity either to institu te proceed - 
ingsjor*to refuse to do so. The statement of the bill that'"the plain- 
tiSs aver upon belief that the present board of directors will not cause 
the defendant corporation to institute action against some of their own 
members, or cause proceedings to be prosecuted as the interests of the 
corporation itself require," is an unavailing allegation unless supported 
by facts showing adequate foundation for such belief. There are no 
such facts set out in this bill. 

There is no alle gation of any attempt to bring the wr ongs of which 
r * f^^4L. c<wnpIaint^25J5^^^ ^ theattention of the stockholders. 

A biil maylie maintained by a stockholder in behalf of the corpo- 
ration to redress wrongs done to it without making any de mand upon 
the directors or upon the stockholders to cause the corporation itself 
to institute proceedings, provided it appears by. appropriate a llegation s 
that that~would have been an idle ceremgny. The law in tliis regard is 
settled. The allegations of the bill must be certain and un mistakable 
in setting forth facts which show that it would have been useless to 
ask the directors or the corporation to act. Generalities unaccompa- 
nied by specific and definite facts are not enough. The sufficiency of 
the present bill in this regard best may be tested by comparison with 
the leading case. Brewer y. Boston_Theatre, 104 M ass. 378. a case 
similar in all essential respects. That was a bill in equity by minority 
stockholders brought to recover for frauds perpetrated by directors 
against the corporation. It was alleged that three of the directors, 
who were defendants, were still members of the board of directors 
which consisted of seven, and "that a majority of the present board 
of directors of said defendant corporation are acting in the interests 
of and are under the control of" the two former directors responsi- 
ble for the frauds, and further, that the present directors "have al- 
lowed themselves to be little else than the creatures" of the cor- 
rupt directors "and the registers of their wishes, and have come to 
consider that no duty rested or now rests upon them as directors 
to do more or other than to make said corporation, and the prop- 
erty of the plaintiffs therein invested, serviceable to" the corrupt di- 
rectors. This statement of facts was accompanied by allegations of 
"undue influence, corruption, negligence, fear and fraud" exercised by 
the guilty directors during the period of their unlawful transactions. 
It was held that these allegations were not sufficient for thy rea - 
son that the defendant directors were a minority of tihe board as 
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then constituted, and that it did not appear that the ^.majority were 
"willfully disregardful of the interests, of the corporation" and 
t hat tfie a llegations were not equivalent to "a request and refusal pi 
the use oTtEe corporate name and authority^ for the. redress.. of .Uie 
wrongs complained of/' nor do they "show. that such an. applkaJtiDn, 
upon a suitable representation of the facts^ would be unavailing." 
104 Mass. "3881 "ATfer "the "Erst decision in Brewer v. Boston Theatre, 
from which quotations have been made, the bill in that case was 
amended to the extent of averring that the majority of the board of di- 
rectors were fully cognizant of all the breaches of trust and frauds 
committed by the faithless directors upon the corporation and openly 
excused and justified the same, and had been and "are now knowingly, 
willfully and fraudulently * * * in collusion with" such faith- 
less directors "in seeking to secure and continue the control of said 
corporation and its property" for the private benefit of the faithless 
directors, "and in fraud of the stockholders and the corporation." 
These allegations were held sufficient to authorize a single stockholder 
to proceed. 104 Mass. 393. 

Br ewer v. Bo ston Theatre, 104 Mass. 378, always has been rec- 
oenized as a leading "anJ'autTioritative decision. It is exhaustive in 
its discussion. There has been no relaxation of the rule there laid 
down. On the contrary it has been strictly adhered to. It was fol- 
lowed in Dtmphy v. Travelers' Newspaper Ass'n, 146 Mass. 495, 16 
N. E. 426. In that case it was not alleged that the individual stock- 
holder had attempted to move the directors to action in behalf of the 
corporation, but as excuse for this failure it was averred that one of 
the directors was president and treasurer of the corporation and was 
and had been for a long time the owner or controller of a majority 
of shares of its capital stock, and had improperly managed the cor- 
poration and wrongfully received to his own benefit large amounts of 
its money for salary and rent. There was no allegation of fraud, or 
of wrongful combination by this director with any others, or miscon- 
duct on the part of any of the others. It was held that it could not 
be presumed, in the absence of such averments, that the directors 
would re fuse to do_ their duty in behalf of the corporation if they 
were askeT'to do so. To the same effect are Doherty v. Mercantile 
Trust' Co., 184 Mass. 590, 69 N. E. 335 ; Enos v. Church of St. John 
the Baptist, 187 Mass. 40, 43, 72 N. E. 253; Young v. Haviland, 215 
Mass. 120, 123, 102 N. E. 338 ; Von Amim v. American Tube Works, 
188 Mass. 515, 517, 74 N. E. 680; Wineburgh v. United States Steam 
& St. Ry. Adv. Co., 173 Mass. 60, 62, 53 N. E. 145, 73 Am. St. Rep. 
261 ; Richardson v. Qinton Wall Trunk Co., 181 Mass. 580, 64 N. E. 
400. The record in Hill v. Murphy, 212 Mass. 1, 98 N. E. 781, 40 
L. R. A. (N. S.) 1102, Ann. Cas. 1913C, 374, which was said to be 
"somewhat meager," showed far more eflfort to move the directors 
to action than is disclosed in the case at bar. Hawes v. Oakland, 104 
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U. S. 450, 26 L. Ed. 827; Quincy v. Steel, 120 U. S. 241, 247, 7 Sup. 
Ct. 520, 30 L. Ed. 624; Doctor v. Harrington, 196 U. S. 579, 588, 25 
Sup. Ct. 355, 49 L. Ed. 606. 

T he present bill is like the bil l in Brewer v. Boston Theatre, whicb 
was held insutlicient and singularly unlike the amenHpH hill wViirK 
there was held sufficiejoi;. The present bill avers that 10 individual de- 
fenHants "are still directors of said corporation and influential in its 
councils. Said defendants and other directors closely associated and 
affiliated in financial matters constitute a majority of the board of di- 
rectors controlling the action and policy of the corporation." This is 
far from an averment that the 10 defendant directors who have per- 
petrated the alleged wrongs against the corporation are in corrupt 
confederation with others of their associates in numbers sufficient to- 
control the action of the board. Much less is it an averment that the 
13 directors (other than those named as defendants), 2 of whom are 
alleged to have been directors since 1910, 3 since 1911, and the rest 
since 1913, are in collusion with the faithless directors. T hirteen out 
of jthe 23 directors are not alleged to have been guilty of any wrongful 
acts toward the corporation, nor are any facts averred to *'show tha t 
they are willfully disregardful of the interests of the corporation." or 
that they ^ould yield to the influence or control of those w ho have 
beeiTguilfy oTTiegligence or ultra vires acts, if aware of th e purpose s 
to which 'fhat influence and control is exerted. The extent of there- 
la tion of any of the directors to those upon whom it is sougl^ ^ to fa s- 
ten liability is tHat certain unnamed "other directors" are "dfiSfibU^* 
soaated^and^affiliated in. financial matters" with. thc;ns This averment 
would be safisfied by the fact that they are together on a board of di- 
rectors of a corporation involving financial interests of the magnitude 
of those vested in the New York, New Haven & Hartford Railroad. 
Such service may constitute close association and affiliation in finan- 
cial matters. There is nothing sinister or corrupt in the single fact 
of association or affiliation in financial matters. There must be 6ome 
further fact before there is anything wrong about it. "Affiliation 
* * * in the same church" with a party to an action is no disqual- 
ification to a juror. Searle v. Roman Catholic Bishop of Springfield,. 
203 Mass. 493, 498, 89 N..E. 809, 25 L. R. A. (N. S.) 992, 17 Ann. 
Cas. 340. S ervice upon the same board of directors does not of itse lf 
make honest men truckle to the dominating influence of a corrupt 
minority merely by reason of being thus "closely associated and ^ffil« 
iated in financial matters." It is not the equivalent of saying that 
the majority refuses to act in the interests of the corporation by rea- 
son of tainted subserviency, or that it endeavors intentionally and in- 
telligently to screen the guilty directors from their just responsibility 
to the corporation or that otherwise it is faithless to the trust resting 
upon directors. Allegations of this nature are wholly absent from the 
present bill. Unless^Brewer v. Boston Theatre is overruled, plainl y 
tliis bill cannot be maintained on its present allegations. This case is 
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indistinguishable from that. In its material averments in this respect 
the bill at bar is like that there held fatally defective, and omits those 
there held essential. The allegations of the paragraph to the effect 
that the guilty directors with other directors closely associated and 
affiliated in financial matters With them constitute a majority of the 
1)oard and control the action and policy of the corporation, are not ren- 
dered sufficient by regarding them as supplemented by the averments 
•of a preceding paragraph, in substance that the information contained 
in the official investigations and decisions, and all the records and ac- 
counts of the defendant corporation and its subsidiaries, have been 
open and accessible to the directors, and that it was their duty within a 
reasonable time to cause to be instituted appropriate proceedings for 
the recovery of the sums for which the individual defendants and the 
estates of deceased directors are liable to the corporation, and that 
the "extent of actual knowledge" which has come to the present -di- 
rectors "is unknown to the plaintiffs." Although this allegation is 
<lirected to a different proposition and is not pleaded in support of ex- 
cuse for failure to move the directors to action, yet, if all the aver- 
ments are combined, they fail to show any excjise for failure to give 
the directors reasonable time to act after the application, before in- 
stituting the present suit. 

This rule of law, recognized 45 years ago after full consideration 
in Brewer v. Boston Theatre, 104 Mass. 378, has been steadily fol- 
lowed, not only here, but it prevails generally. See 10 Cyc. 966, 967, 
for a collection of cases. It is not a technical rule of pleading, but one 
of substantive right. IJ the majority of the bpard of dir.ectprs of a 
c orpo ration are incorruptible, free from collusion with wrongdoers, 
a na ready to act for the b est interests of^the corporatioiij there .15 no 
reason why an individual stockholder should be permitted to involve 
it in l aw sui ts. As was said by Knowlton, J., in Dunphy v. Travelers' 
Newspaper Xss'n, 146 Mass. 495, 497, 16 N. E. 426, 431 : "It would 
be contrary to the fundamental principles of corporate organization 
to hold that a single shareholder can at any time launch the corpora- 
tion into litigation to obtain from another what he deems to be due to 
it, or to prevent methods of management which he thinks unwise." 

Unless a plaintiff i n equity is ready to state in court that he knows 
o r that he is informed and believes and therefore avers the truth ol the 
e ssential Tacts respecting the directors which show either that they 
h ave refus ed to act^when'asked^ to act or that it would be useless to 
mak e application to t hem^ there is no reason v/hy litigation should 
b e undertaken by him for its heo^.fit. The circumstance, that there 
are general allegations that vast sums of money have been lost to th,e 
de fendant corp oration can make no difference in the application of the 
g dyerning ^ principles of law. ^ y^^^ 

It follo ws that the bill is fatally defective in this respect and the de- A /*^"- 
murrer s must be sustained on this ground. It is unnecessary at tHis 
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time to consider any of the other numerous questions raised at the 
argument. Let the orde r be, demurrers sustained o n the yound that 
the bill does not allege reasonable application to director s to mstitat e 
p roceedings to recover losses referred to m the bill, nor fact s show- 
ing that such application would have been useless. So ordered. 



GENERAL RUBBER CO. v. BENEDICT. 

(Court of Appeals of New York, 1916. 215 N. Y. 18, 109 N. E. 96, 

L. R. A. 1916F, 617.) 

Cardozo, J.^* This case comes here on a demurrer to a complaint 
T he plaintif f is a corporation. It is o rganized u nder the laws of New 
Jersey. T He defendant is one of its directprs. T here is another cor - 
poration^, organized in the same StatCj known as General Rubber Com - 
panj^of^B,rja?iJ/ The capital stock of the latter company i s made up o f 
th ree t h ousand shares ; and allthe shares, with the exception of jyg^t- 
een, are^Tield and owned Tiy the plaintiff. For convenienc e, we sha ll 
refer To the plaintiff as the holding, and the General Rubber Cqiiipany 
ofTBfazH as the subsidiary company. The general manager ^jF_the 
subsidiary company at Para, Brazil^ was one Arnold J. Hutter. Whil^ 
acting as^ manager for that company, he became the man ager of a 
rival business. This business was conducted at first under the name 
of E. Levy, and later, after a corporation had been organized, under 
the name^of the Moju Company. The defendant was the ownerof 
more than one-fourth of the stock. He was also its vice-presiden t. 
'^f^H?_^l^ju_Company met with reverses, and finally beca me insolvent . 
To relieve jts_ embarrassments, Hutter, according to the allegation s 
of the complaint, took the moneys of the General Rubber C ompany of 
Brazil arid gave them from time to time to the Moju Company. The 
defalcations extended over a period of more than a year, and caused 
a loss o'r$T85,000. The charge is made that the .dsfen4ani Imew ,of 
this misuse of moneys, and that he acquiesced in it and approv ed of it 
He neglected, it is said, to inform the plaintiff of Hutter's wr ong doing ; 
he withheld and concealed the truth, so it is charged, inte ntionally a , pd 
for his own profit ; and the averment is that if such information had 
been given, the plaintiff could and would have prevented th e misapp li- 
cation and the loss. Because of this violation of his duty^ th e value o f 
the plaintiff^s shares in the subsidiary company is said to have been 
lessened, and the plaintiff to have been otherwise damage d, in a sum 
exceeding $185,000. For the amount of this loss with interest^ judg" 
ment is demanded. 

The foregoing summary states in briefest outline the averments of 
a voluminous complaint. It suffices, however, to indicate the problem 
of law which is involved. We^are to determine whether the def end- 
is A portion of the opinion is omitted. { 
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^iLis.ik]?!^ to.tbe holding, QfiTOfiany for.the.dimiaished-Y.alus^of Ju6^^^ 

shares resulting from the waste of the assets of the subsidiary com- /}Lci^ 
ganv. *' 

The defendant was not a director of the subsidiary comoany. He 
was a director of the plaintiff. Because of that relation he ow^d Ju 
the giaintiff the duty of good faith and vigilance in the preservation of 
its property. The duty and the breach, coupled, it is here alleged, with 
d amage, make out a cause of action. Ashby v. White, 3 Ld. Raym. 
320. Such cases as Smith v. Hurd, 12 Mete. (Mass.) 375, 46 Am. Dec. 
690, and Niles v. N. Y. C. & H. R. R. Co., 176 N. Y. 119, 68 N. E. 142, 
are pressed upon us by the defendant. They are inapplicable here. 
The distinction was well put by Taft, J., writing for the Circuit Court 
of Appeals in Ritchie v. McMuUen, 79 Fed. 522, 533, 25 C. C. A. 50, 61 : 
**I t is un dgubtedly Jrue^ as the Circuit Court held, that a stockholder, 
m erely as such, cannot have an action in his own behalf against one 
w Bo has injured the corpqraSo n, however much the wrongful acts have 
d epreciated the value of Tiis sharesTcitirig Smith v. Hurd, supra, and 
other cases). But we are of o pin ion that thi s pr inciple has no applica- 
ti on where the wr ongful acts are not only jyrongs against the corpora- 
ti pn, but are also vi olations by the wrongdoer of a duty arising from 
contr act or oth erwise^and pjving directly by, him to th^ shareholders." 

The s tockho lder in^thqse causes did not suehis own agent. He su ed 
a nother's agents, i. e.. the directors of a company, and sued them for 
the wast e of jhecompany^s property. In his own right/ and not in a 
de rivative action, he attempted to recover his own damages, which 5^ 
m easured by the diminution in the value of his shares. T he deci sis 
was th at th e delinquent directors were the agents of the company ;Ar 
that they owed a duty to the company and not to the individual stock- ^^^^^^ 
hfllilfiispand that if there had been any breach of that duty the cojgi- \ 

psfry must redress the wrong. But here the situation is a different one. 
Here" the stockholder is not suing .the agent of another compiuiy^ jJL is 
s uing its own agent. The stockholder happens to be itself a corpora- 
tion; the defendant happens to bq a direactcir; but the legal problem 
would DC the same if the plaintiff were a. natural person, and the do- 
fendant an executor or trustee. It would also be the same if the plain- 
t itt, instead of being substantially the sole stockholder^ were one stock- 
h older among man y. If the trustee of an estate, holding shares in a 
bank, should learn^ that the cashier was looting it, and with that knowl- 
edge should keep silent, the defendant would have us say that the bene- 
ficiaries under the will would have no remedy for the ensuing loss. A 
trustee in the case supposed would owe no duty of active vigilance to 
the bank whose property was stolen. If not liable to thoSe interested 
in the estate, he would not be liable to any one. Yet his duty to pre- 
serve the estate, the breach of that duty, and the resulting damage, 
would seem to call for the application of the principle that there is no 
wrong without a remedy. The case supposed does not differ in its es- 
sence from the case presented. The defendant, as a director of a_ cor- 
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poration should have taken the same care of its property t hat men of 
average_£rudence take of their own property. Hun v. Gary, 82 N. Y. 
65, 37 AmrDec. 546; Latimer v."Veade'r, 20 App! Div. 418, 428, 46 
N. Y. Supp. 823; Bosworth v. Allen, 168 N. Y. 157, 61 N. E. 163, 
55 L. R. A. 751, 85 Am. St. Rep. 667. A jury might not mi rfipsnnahly 
find that the care exacted . IjQt. thaLXUk. 3KQllLl involve at least ^ warn- 
JQg^ that jhe subsidiary company was in the management, .of .aJiUsL-aad 
that the value of the .share§ was vanishing. I tjs argued that even if 
the waming^haid been^^iyen,^ the plaintiflF was only a stockh older in the 
subsidiary company, and hence was not in a position to st op the waste . 
T he allegation i s, howeverTthat it coiild and would Viavp Hnn^ ^n ; anH 
we must hold this sufficient on demurrer. There are many th intrs i t 
c ould ha ve done. It could at least have sounded an alarm th at migh t 
have led' to Hutter's removal. The trial will show whether Us inter- 
vention would or would not have been efficient. In any event, we can- 
not say, and least of all as a matter of law, that the opportunity to in- 
tervene was valueless. Leather Mfrs.' Bank v. Morgan, 117 U. S. 96, 
115, 6 Sup. Ct. 657, 29 L. Ed. 811; Continental Nat. Bank v. Nat 
Bank of Commonwealth, 50 N. Y. 575 ; Voorhis v. Olmstead, 66 N. Y. 
113, 118; Rothschild v. Title Guarantee & Trust Co., 204 N. Y. 458, 
97 N. E. 879, 41 L. R. A. (N. S.) 740; Cassidy v. Uhlmann, 170 N. Y. 
505, 518, 521, 63 N. E. 554. 

It is strongly argued, however, that the defendant is ans);^eiahlcJ[QE 
the same wrong to the subsidiary company, and is thtis e xposed tn the 
risk of^a^ double liability. We think the wrong to the plaintif f does no t 
cease to be remediable because it may also be a, wrong to s ome oyie else . 
If the defendant has violated any duty to the subsidiary company, it is 
not the same duty that he owes to the plaintiff. He is not liable to th e 
subsidiary company qua director. He is not liable to th at company 
for mere neglect. Hjejs li able to it, if at all, pnly^as a strang er might b e 

liable. UJbfiJiakjflin^ia A. conspiracy to plunder it, he xuu§jLJikfi-aay 
other tort feasor, make compensation for the plunder. T here are al - 
legations in the complaint which are broad enough to be con strued ^s 
charging that he was a party to such a conspiracy. We can not know 
whether they will be proved. If they are proved in all their fullness , 
they will show that the subsidiary company as well as the plai ntiff has 
been wronged. Less, however, may be proved; the defendant may 
not have counseled or ratified Hutter's acts, or otherwise made him- 
self a party to them ; and still if he knew of them, and was silent, he 
may have failed in the stricter duty that he owes to the plaintiff. It is 
not for us at this time to say to what extent the duties are coterminous. 
It is enough that they have a different origin, a different standard, and 
a different measure. 

The argument is made, however, that since the duties overlap, a 
double liability is threatened. To-day the defendant is called upon to 
make good the diminished value of the plaintiff's shares. To-morrow 
he may be called upon at the suit of the subsidiary company to re- 
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plenish Its wasted treasury. We think the argument confuses the cause 
of action with the damages. I f the defendant i s solvent^ and has so 
made himself a party to the conspiracy that he is liable as a tort feasor 
to th e subs id iary corpo ration, Jhe existence of sucha cause pf actioji 
wii Fbe rejected, like tfie ownership of acy. other asset, in the value ojf 
t he shares . The Sinunution in value will be one thing if the subsidiary 
corporation iis without a remedy against any one. It will be another 
thing if there is a remedy against a solvent wrongdoer. It will be one 
thing if the cause of action in favor of the company is conceded or cer- 
tain. It will be another thing if the cause of action is contested or 
doubtful. A contested claim is rarely appraised at its face value. The 
expenses of litigation, its delays, its uncertainties, these and like ele- 
ments may'make the shares less valuable, even though a remedy at the 
suit of the company exists, than they would be if the wasted moneys 
were back in the treasury. The extent of the reduction in value is to 
be measured by the jury. 

AA^must kee2.jn^mjnd steadfastl^^ .the _^§gfijltial .nature of the..caiise 
of actionl^ It is not an action to restore to the subsidiary company the 
money that has been abstract ed. It is an action to restore- to the holding 
c ompany the dir rtipishe4 y^luejofits shares.. Tf the subsidiary com- 
pany were suing the defendant for a conversion of its assets, it would, 
of course, be no answer for him to say that there was a remedy also 
against Hutter. He would be bound to restore what he had taken, or 
permitted others to take. It is possible that if his offense was merely 
one of negligence, he might through subrogation have a remedy over 
against the principal offender. Steele v. Leopold, 135 App. Div. 247, 
256, 257, 120 N. Y. Supp. 569, affirmed 201 N. Y. 518, 94 N. E. 1099; 
Chillingworth v. Chambers, L. R. (1896) 1 Ch. 685 ; Moxham v. Grant, 
L. R. (1900) 1 Q. B. 88. But in this action he is under a very different 
duty. Nothing has been taken directly from the plaintiff. What has 
been taken belongs to the subsidiary company. The defendant is not 
sued for a wrongful taking. He is sued for the wrongful failure to 
pre serve the v alue of the plaintjff's shares. Only to the extent that, the 
t aking has m'a(fe' ^tHe'in3ivjduai^haresJess^yaluablg^.,bLa5. .a .liability. 
aVisen . In such circumstances there is no right of action in favor of 
the plaintiff against the primary wrongdoer to which the defendant can 
be subrogated. The ultimate devolution of the burden must, therefore, 
be determined, not in some other action, but here and now. In these 
conditions, it becomes our duty, through a sound definition of the meas- 
ure of damages, to work out a result which will be just alike to plain- 
tiff and to defendant. 

The existence of a cause of action does not depend, however, upon 
the extent of the recovery. If the subsidiary company has no remedy 
that will enable it to make good the loss,, the reduction in the value 6f 
the shares may be equal to the fund converted. If it has a plain and 
certain remedy either against the defendant or against some other sol- 
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vent party to the wrong, the reduction in the value of the shares may 
be less than the converted fund, or, it may be, almost nominaL We 
can imagine a case where a director has borrowed money illegally, and 
may, therefore, be required to repay it The corporation in such cir- 
cumstances has a cause of action to ccnnpel the money to be restored, 
yet the value of the shares in the hands of the stockholders may not be 
reduced at all. Whatever difficulty there is in determining the meas- 
ure of the loss is inherent in the very nature of these problems of ap- 
praisal. To determine the value of the shares, every asset of the sub- 
sidiary company must be reckoned, and the defendant's liability to that 
company, if it exists, must be included like any other. 

We_ 

il lusory . 

s peaks truly, 'h e~Ti¥rvrdrate3rtTiat dutjrj and to the ext ent of th e re- 
suiting damage he must answer for the wrong. * * * 

CoLi^iN, J. (dissenting). The facts alleged as constituting a cause 
of action at law in favor of the plaintiff against the defendant, ade- 
quately stated for the purpose of this discussion, are : The plaintiff, a 
N ew Jersey cor poration, owned, as an a^set, all the three thousan d 
shares of t he capital sToclc^loT'anbtHei- cforporation he reinafter de - 
n ominate d tK e"B razil company^'except. ei ghteen . T he defendant was a 
dir ector of the plaintiff . He was not a director of or connecte d with 
the Brazil company. An agent o f the Br azil compa ny, wrongf ully and 
w ithout the knowledge of it or the plaintiff and with the knowledg e, 
acquiescence and ap proval of the defendant, abstracted fr Qn^j;^me t o 
time^throug^h^ the period of about one jear, fww. its trea sury ^d de - 
livered to a third corporation^ the Moju Company, mon evs agg re ga t- 
in g $185,000, no part of .\^hi£h has.been repaid^ to. the Braz il company . 
The defendant owned about one-quarter of the issued s hares of th e 
capital stock/ and was the vice-president of the Moju Com pany . 

The defendant did not inform the plaintiff, which remained ignorant, 
while it progressed, of the misapplication of the moneys of the Brazil 
company. The plaintiff, had it known of the misuse, "could and would 
have taken such action as would have caused the funds and moneys (of 
the Brazil company) theretofore so misapplied to have been recovered 
and as would have prevented the said further misapplication of said 
funds and moneys to such wrongful uses." The Moju Company is in- 
solvent. The misappropriations by the agent of the Brazil company of 
its moneys h^ve lessened the value of the assets of the plaintiff, to wit, 
the shares of stock of the Brazil company in a sum exceeding $185,000. 
Judgment for the said sum of $185,000 with interest is prayed for. 

Certain facts are clear. This is an action at law. The Brazil com- 
pany was an indepefident legal being or entity, and its status was unaf - 
fected by the ownership of the plaintiff of its capital stock. Buffalo 
Loan, T. & S. D. Co. v. Medina Gas & E. L. Co., 162 N. Y. 67, 76, 56 
N. E. 505 ; Saranac & L. P. R. Co. v. Arnold, 167 N. Y. 368, 60 N. E. 
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647. The Brazil company owned exclusively Jthe ab stracted moneys . 
T he pl aintiff di3"not at law have nght,"^tltle or interest .in .Qrjto them, 
the^whoTe' title bT^wHTch^ was In the despoiled corporation. United 
States' Radiator Corp. v.' State of New York, 208 N.' Y.144, 101 N. E. 
783, 46 L. R. A. (N. S.) 585. The plaintiff, bxyjrtue of its shares 9f 
the capital stock of the Brazil company^ had merely the^ right to pa.r- 
take, proportionately, of the surplus^profits or fund of the company §s 
de clared or d istributed by its directors. Burrall v. Bushwick R. Co., 
75 N. Y. 2111 THmpton V. Bigelow, 93 N. Y. 592, 599; United States 
Radiator Corp. v. State of New York, 208 N. Y. 144, 101 N. E. 783, 
46 L. R. A. (N. S.) 585. The action is not brought in behalf of the 
B razil company. The pith j)f the alleged cause of action is, the aEstrac- 
ti on of the moneys anJthe neglect of t he defendant to inform tTie £laiji- 

Th e injury to the assets of the plaintiff was not.directj_andjcam^ 
a nd throuph the injury t o those of the Brazil company. Those assets 
were not taken or directly Injured orlnterf ered with. They, as it is 
alleged, were depreciated in value by the '^wrongful misappropriation" 
of the funds of the Brazil company, no part of which the plaintiff then 
owned or had a right to possess or control or has now the right to re- 
cover. The Brazil^companyj)wne fl thptr^ ^nH wa?^ entitled _tojp§5fias 
and dispose oftHemlinH it alone has the right to recover them. WhenT 
ever recovery or restitution of them is made to it, the alleged injury 
to the plaintiff will be obliterated. The subsequent disposition of them 
will be wholly within the authority of the Brazil company and it may 
naturally and lawfully result, through the hazards of business, that 
the plaintiff will not receive directly or indirectly any advantage from 
them. If at the commencement of this action the Moju Company or 
Hutter, the general manager and despoiler of the Brazil company, or 
this defendant had paid that company the sum abstracted, the plaintiff 
would not have had the alleged cause of action, because the plaintiff has 
no right to those moneys and upon their return to their owner, the 
Brazil company, it is not under any damages. If the defendant should 
pay the sum of them or any part to this plaintiff, he, under the allega- 
tions of the complaint, which permit proof that the defendant conspired 
with the agent of the Brazil company, would remain liable to the Bra- 
zil company for them, because they were taken from and belong to the 
Brazil company, but if he paid them to the Brazil company, he would 
not thereafter be liable to the plaintiff, because it had no right to them 
and its damage or loss would have been wholly remedied. There was 
but a single loss, although that loss may indirectly and collaterally af- 
fect the creditors and stockholders of the one loser, to wit, the Brazil 
company. A single recovery by the Brazil company would a fford co m- / ^ ^, 

Plet^ indetpnity to tHe_plaintiff and all interested parties. Each of the ' • ^ "^ ' 
Brazil company and the plaintiff has not the right to recover the one 
hundreTand"eigllty-ftve thousand dollars. ""The "general rule of the law 
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is, that an action must be brought by the person having the title to the 
damages which are sought to be recovered for the injury and not the 
person or persons who are indirectly damaged by it. 

If the defendant at his first knowledge of the spoliation during its 
progress had informed the plaintiflF of it, the plaintiff would not have 
had the right to any of those moneys or any damages, a fact which the 
complaint recognizes in the averment that if he had done so "the plain- 
tiff could and would have taken such action as would have caused the 
funds and moneys (of Brazil company) theretofore so misapplied to 
have been recovered and as would have prevented the said further mis- 
application of said funds and moneys to such wrongful uses." The 
quoted allegation is a conclusion of law based upon the ownership by 
the plaintiff of nearly all of the capital stock of the Brazil company, 
but treating it as an allegation of fact, there remains the truth that the 
plaintiff has not been injured by the neglect of the defendant. The 
power and authority which it then had to cause the Brazil company to 
recover the misapplied funds, it still has. While the Moju CcHnpany is 
insolvent, Hutter, the agent of the Brazil company, and this defendant, 
presumptively, are solvent. Solvency of the individual, no refuting 
circumstance appearing, is presumed. First National Bank of Mead- 
ville V. Fourth National Bank, N. Y. City, 17 N. Y. 320, 33 Am. Rep. 
618; Potter v. Merchants' Bank of Albany, 28 N. Y. 641, 86 Am. Dec. 
273. The plaintiff in proving the alleged cause of action would prove a 
cause of action in favor of the Brazil company against Hutter and this 
defendant, as tort feasors, through which that company could recover 
the full amount of the funds appropriated by them with interest — ^a re- 
sult the equivalent of that obtainable under full and immediate infor* 
mation of the misappropriation to the plaintiff by the defendant llhfi 
p laintiff is s eeking to recover, through tfie alleged wrong of t he defend - 
ant, a sum which it never had. and would not have had if the defend - 
ant had told it all thjit he knew, which is recoverable by the Brazil com- 
pany, and the recovery of which by the company will make w hole the 
value^f the plaintiff's shares of its stock. The law does not permi t 
such a result. 

In Wells V. Dane, 101 Me. 67, 63 Atl. 324, the plaintiff was a share- 
holder in the corporation, and brought the action against the defend- 
ants, officers of the corporation, to recover damages, alleging that the 
wicked and wrongful acts were with the specific intent and malicious 
and fraudulent design of injuring the plaintiff. The court held that 
the plaintiff did not have a cause of action, and for reasons which I 
think determine the question here in accord with complete and final 
justice. It said: "There may be cases of injuries to the individual 
rights of the shareholder where he and not the corporation jgnugLseek 
redress, such for instance as the levying of an unlawful tax .QO^shaECS, 
held by the individual stockholder, mutilation or destructi on of his 
certificate, or circulating false and scandalous reports or issuin g spuri- 
ous certificates thus creating uncertainty as to the title oi: validity of 
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existing^ shares. In all such ca ses, however^ the wrongful .act-afifiCtsJbc 
s hares dir ectly. They are ^ rea3ily" cfistiuatusjied ..troiD. thfi^ QftSfi jsA i^, 
where the plaintiff claims his shares were depreciated by wrong^ful jtcts 
malcmg possible the issue ^f^jix^hu^df cd ^h ^res of stpck withpu^ jji^y- 
ment therefoi-". ' ^iicITa w rong being prin^^rily agrain s^ t;he corporation , 
t he re3ress7or it mti^t ^e sought hy the rorporatio n. * * * What- 
ever injury befell him he suffered as a stockholder; and in a case like 
this, where the direct injury was to corporate rights and interests* the 
rigfifto share in the compensation which the corporation may recover 
passes to the transferee of the, plaintiff's ..shares. Winsor v. Bailey, 
55 N. H. 218. Neither does it matter that the misconduct is charged 
against the defendants as individuals and not as officers. By whomso- 
ever the wrongful acts were committed and in whatsoever capacity the 
wrongful doers acted, their acts directly injured the corporate body. 
Redre ss must be sought bv th e party injured. The plaintiff waj injured '^ 
onl yThdir y^tly anH rnnat#>ra1ly Wlienjthe corporation is indemnified j 
the plaintiff ceases_to_bg j^.lps,^. It is foFlhe' reason^ v iz,, that the ^ ^<i. 
plaintiff "sustained no loss in addition tO IFe .lQaSL-JtD..tUe .QQIPonitipn, ^'v-fr^^ 
that the action cannot be maintained notwithstandi ng t he allegation 
thatjhejvrongful acts were done with th^ specific intent fffl 4 ig.^^W"S 
and fraudulent "design" '6r injuring the plaintiff. If the plaintiff had 
suffereTahyTos'sTh addition to that suffered by the corporation such an 
allegation would be sufficient although the injury suffered was indirect 
and consequential. Gregory v. Brooks, 35 Conn. 437, 95 Am. Dec. 
278 ; St. J. & L. C R. Co. v. Hunt, 55 Vt. 570, 45 Am. Rep. 639. In 
those cases a wrongful act was done to one with an unlawful intent and 
design to indirectly injure another, and both were injured. Here 
there is but one loser and one injury. When the injury is to the col- 
lective rights of the shareholders and the corporate property is made 
good, the plaintiff, who has suffered only in these, will be fully indem- 
nified. There is therefore nothing for which he can maintain a sepa- 
rate suit. Where there is but one loss and one loser there can be but 
one suit, and that must be by the party who has suffered the loss." 
See, also, Allen v. Curtis, 26 Conn. 456; Niles v. N. Y. C. & H. R. 
R. Co., 176 N. Y. 119, 68 N. E. 142. 

The gist of the wrong in any aspect is the abstraction of the moneys 
which were those' of the Brazil company^ and that company^s~pwher- 
s hipof th e damages resjilting fromjj. i t'Ts tru e that in the pres ent 
c ase the defen3an t was a director of. the shareholder, and ij is alleged 
that such relation gave jin additional element to his y yong^doing, mak- 
ing him liahlp^tn the plaintiff. But the fundamental facts exist that the 
direct and primary injury and single loss is to the Brazil company; 
that the loss to the plaintiff was simply an indirect consequence of that 
loss and not additional to or independent of it; that the Brazil company 
can recover its loss and that being done the plaintiff will be fully in- 
demnified. The fact that the despoilers of the Brazil company were not 
Its directors does not affect the natural results of their acts and is im- 
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material. Wdls v. Dane, 101 Me. 67, 63 Atl. 324; Converse ▼. Unit- 
ed Shoe Mach. Co., 185 Mass. 422, 70 N. E. 444. 

The case of Ritchie v. McMuIlen, 79 Fed. 522, 25 C. C. A. 50, does 
not conflict with the foregoing reasoning and conclusions. T here the 
defendant directors of the corporation were pledgees of the plaintiflPs 
s hares of its capital stoclc, a nd' com^rfied together and wron gfully re- 
d uced the value an d Inco me of jhe gjedged shares with the intention of 
d efaulting the pledgor^ forcing the shares to a pufclic sale, depr iving 
t he pl aintiff of the means of redeeming them or buyin g {Rem ml of 
bi iying them In at less than their value, and of thus in creasing t heir 
holdings and causing tHe pfaintiff to cease to be a* sto ckhold pr anH 
lose the benefits from his development of the propertie,s. The basis 
of the decision there was that the pledgees used thei r positions as 
majority directors and their votes as stockholders intent ionally tn fi^ * 

~^*— I , J\ _■—_■■■- -infill ■ " •• -^ .•-••-•« ^ f r. m m ^" ^ - ■ • ^B^^^^^^^^^^^^^^^^^ ^^ 

preciate^th'e stock^o f tl^eir p ledgor with the dishonest pu rposes as men -(/ v 
tjoned. l!Ilearly, the injury to the plaintiff was direct aqd peculj^ . ^'t^^ 
T* he case, in this aspect, belongs to the "class of which is St! J. & L. C. 
R. Co. V. Hunt, 55 Vt. 570, 45 Am. Rep. 639. For the reasons stated, 
I vote for reversal. 

Chase, Miller and Seabury, JJ., concur with Cardozo, J. Col- 
lin, J., reads dissenting opinion, and Hiscock, J., concurs. Willard 
Bartlett, C. J., absent 

Order affirmed. -^.^ * - » -k » 



; ,^ 



^ ' T'^* I Xn. Expulsion of Members** 






'\ 



BARRY V. THE PLAYERS. 

(Supreme Gonrt of New York, AppeUate Division, First Department, lAUL 

147 App. Dlv. 704, 132 N. T. Supp. 59.) 

Appeal from Special Term, New York County. 

Application for mandamus by Richard Barry against The Plaver s 
to reinstate him as a member of respondent, a social club. From an 
order of a Special Term (73 Misc. Rep. 10, 130 N. Y. Supp. 701) 
denying a motion for a peremptory or alternative writ, petit ioner ap- 
peals. Reversed, and peremptory writ granted. 

ScoTT, J. Appeal from an order denying relator's application 
for a writ of mandamus to reinstate him as a member of the respond- 
ent, a social club. 

The respondent was incorporated in 1888 ; its purpose and object s 
being thus described in the certificate of incorporation: " That the 
particular business and objects of our society or club, so fo rmed^ are 

SO For discussion of principles, see Clark on Corp. (3d Ed.) | 152. 
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t he promotio n of social inter course between the rep resenta t ive mem - 
b ers of the d ramatic profession, and of the kindred professions of lit- 
e rature, pam lmg, sculpture an J music/ an J ffi patrons of the arts; the 
c reation of a l ibrary relating; especially to. the history of the Anierican 
stage, and thejpreservation of pictureSj, bills of the play, photographs 
a nd, curiositie s conhecteH with such history." 

The club has a'menibersHip oT r,034 of whom 40 per cent, are mem- 
bers of the d ramatic profession or m some way connected in business 
o r art with thej tage. 'How many are actors does not appear. The 
c onstitution of the cl ub provides tiiat any membgr niayj^e suspended 
o r expelled '*for cause" by a vote of two- thirds of the board of di- 
rectors; n otice and a copy oT the charges hav ing been given to tfie 
acc used member ] T he relator has been a meifiberof the jrlub jince 
1 907 and is a Writer and author by profession. On April 15 , 191 1> 
r elator was serve d with^a charge of misconduct and a notice of hey- 
i ng thereon . The' diarge read as follows : "That Mr. Richard B^rry^ 
a member of T he Players, has been guilty of conduct unbecoming 
a n associate of m embers of an fionorable profession in publishing of 
and concerning them^ the following libelous statement in P earson' s 
Ma gazine'^o^r March. 1911: 'Very few persom on 'the stage know 
hoaUtOihink. InjEact^ few of tbejnjknow how to feel, though they all 
niake^m5.§.Qrt.of bluff at jjt,. Education is unnecessary; general as- 
so ciation with hu manity is tabooed, and few of the profession, read 
e nough to have any ^rasp on things of the mmd. So the matter of 
sex never enters into the question of pay, except it T)e to favor the 
woman .^ " 

The relator did not appear in person in answer to the charge, al- 
though he j)ffered to do so if requested, but he submitted a written 
a nswer in which he protested that nothing in the article upon which 
t he charge ^Js^Totlndecr reflected expressly or by fair implication 
wpQlLlhosejnembers of the dramatic profession who were members 
o f the respondent club. He also submitted the text of the whole ar- 
ticle written by him in which the paragraph quoted in the charge 
appeared. T his a rticle, which had appeared in a popular magazine, 
was written in the fashion which has become familiar to magazine 
reade rs o f the present day in which literary style and grace is sac- 
r jEcg d to vigorou s an3_ dogmatic expression, doubtless with a view to 
arrestin g the a ttention of general readers. The purpos e o7 the ar- 
ticle was to demonstrate what the writer believed to be the disadvan- 
>yO t age at w hich women found themselves when placed in competition 
wUh men in in dustrial pursuits. He found that the dramatic prof es- 
s ion furnish ed an e^^ception to the gener.al rule^ and alleged that "on 
the stage one never hears complaint that men get more money than 
women." Then followed the words quoted in the charge, which were • 
apparently iptended to account for the phenomenon thatj on the stage, • 
w omen wer e as well paid as men. No question is made as to the 
regulanty of the proceeding leading to relator's expulsion, which fol- 
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lowed upon the presentation of his defense, and t he only ouestioa 
\ ^ presented by the appeal is as to the sufficiency of the ch arge to jus - 

\ \J^^^ ^ ixiy^Xi expulsion. 

/. {///• ' It will be observed that the authority^ given by th e constitution 
V tPjtll?_dijectorsJs_ to expel or suspend "for cause"; b ut no precise 

definition js giv<^ a«^ tQ wfiat shall be deemed to constitut e caus e. It. 
i s gene rally agreedj^_howeyerjL.both in this cpuntry and E ngland, that 
sufficient cause must consist either of an offense against th e member ^s 
duty^as a corporator, or of a serious offense against his duty;^s^a 
cinzenror'*oran offense against both duties (Evans v. Phila. Club, 
50 Fa. 107"; People V. Med. Soc, 24 Barb. 570), and in the nature of 
the case this must necessarily be so, since a club has no authority or 
jurisdiction to deal with a member except in his relation to the club. 
I n order to justify expulsion, therefore, a member. must be charge d 
with and proven g:uilty of conduct which can in sotn^ f air sense be 
said to be "improper and prejudicial to the club" (Loubat v. Le Roy, 
iS^ABBlTOTTir 1-20)/ The English courts have perhaps gone some- 
what further than have our own in conceding finality to the judgment 
of a club committee as to what conduct is improper and prejudicial ; 
but I do not understand that there is any substantial difference of 
opinion as to the rule that to justify expulsion the cause must be 
c onduct ^'im proper and prejudicial to the club," w hich, I understand 
to mean, conduct which in some way pr to some degree tends to m - 
jure the club materially or in reputation, or is contrary tp. and.destrjic- 
tive of the purpose of its organization. Otherwise , a member migh t 
be^ expelled arbitrarily and upon insufficient ffOunSsflind this may 
not be done. In re Haebler v, N. Y. Produce Exchange, 149 N. Y. 
414, "44 N; E. 87; People ex rel. Ward v. Uptown Ass'n, 9 App. Div. 
191, 41 N. Y. Supp. 154. 

It_will be observed upon a reading of. the charge a gainst relator 
that he is not accused of doing an3rthing to the prejudice ofjthe club 
of i^s members. In fact, neither the naine of the club nor a qy ref er- 
pnre tn jt fipp#>arR in .the charge or in the..article complaineiijof. Xhfi 
charge is that his conduct is "unbecoming an associate of members of 
^ an honorable profession," which amounts to little more t han an accusa - 

"^ » ^ tion of bad taste on the part of the writer. It is^e!!^lllX.52.tiS§y ^^ 
see how the expression of relator's unflattering estimate of all but a 
few of the persons on the stage constitutes an offense .agains t j^e 
club, or tends in any way to injure it or destroy its usefu lness . It 
might lead to a coolness, or even a suspension of social relations be- 
tween relator and some of his club fellows ; but as was remarked by 
Mr. Justice Cullen in People ex rel. Ward v. Uptown Ass'n, supra: 
"It may be unfortunate that there should be a difference of opinion 
or (disputes in club management ; but dissension is a hazard to which 
all associate action is liable, and clubs no more than other organiza- 
tions can expect to be exempt from this hazard." 

If a member of a yacht club were to say "that few yachtsmen could 
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saQ their own boats or knew the science of navigation/ * it might make 
him unpo pular with some of h js f ellow members, but could scarcely be 
sai3 to reHecrupoh the cIuB'as an organization. Even in their resolu- 
tion giving their reasons for expelling the relator, the directors did not 
say or even intimate that relator had been guilty of conduct prejudicial 
to the club. They resolved, as recited by their swetaj^j^l'That^t^ 
said publication by Mr. "Barry mentioned in the charge expressed a 
contemptuous opinion of the members of the theatrical profession, of 
w hich ffi e^membershlppr the cIuBfwas lar^ebf . S9ffiP2?.?.dj_ that jfli§ 
said publication was unbecomi ng an associate oif the members of that 
honor able professionj__ that it was f alse^nd JibelousiJhat it was not 
e xplained nor e xtenu ated nor justified^by^anything^ cpnjfejne^^ in his 
answer and was a_j[pojd and juffiqieuLcauSj?.. for his expulsion from 
membershipT* 

We are unable to find from first to last, in the charge or iii the iudg- 
ment rendered thereon, any declaration on the part of the directors 
t hat in th eir opinion the conduct of the relator had been prejudicial 
t o the clu b. On the contrary, th e sole conclusion which^ \ve may draw 
from their utterances is that relator had proven himself to be an un- 
desirable member of the club. This is not sufficient to warrant expul- 
si on, although it would be a_q.uite.&ufficient reason for, a refusal to elect 
h im if he were an app licant for membership. The learned counsel 
for the respondent, however, asks us to go further than any court has 
yet gone, and to hold that the expulsion should be sustained, because 
it is very improbable that, after the publication of his article, the re- 
spondent, if an applicant for membership, could be elected. T hat tes t, 
h owever , cannot be applied for the very sufficient reason that, speak- 
ing^generallyj no man has any legal right to become a member of a 
s ocial club and_may_be refused election for any reason at all, or 
capriciously or arbitrarily, but^ once having become a member, he is 
criiitted To remam such so long as he abides by the rules of the cIuK, 
and^pef forms his "duty as a member, and cannot be arbitrarily or 
c apriciously ex pelled. On the whole, while the relators article may 
have giv en j^ust^pff ense to some ".gfUhe 1 cl u6's. . members, iy.c . cannot 
s ay that its publication was prejudicial to the club or constituted con- 
d uct inc ompatible with relator's duty to the club. The expulsion was 
therefore" unjustified. 

Order reversed, with $10 costs and disbursements, and motion for 
a writ of peremptory mandamus granted, with $50 costs. 

Laughlin, Clarke, and Miller, J J., concur. 

Ingraham, p. J. I dissent from the reversal of this order. The 
Players Club was organized in the year 1888; the particular objects 
b^ing the prcnnotion of social intercourse between tfie representative 
members of the dramatic profession and of the kindred professions of 
literature, painting, sculpture, and music, and the patrons of the arts. 
By the constitution, to which the plaintiff when he became a member 
of the club subscribed (article 12), it was provided: "Any member 
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may be suspended or expelled for cause by a vote of two-thirds of 
all the members of the board of directors ; one month's previous no- 
tice in writing having been given to the member with a copy of the 
charge preferred against him." 

T he **cause" wh ich would justify the board of directors in expellin g 
a memberjs not specifiedj. but necessarily the cause must be one which 
would in a substantial manner affect the interests of the cl ub, or suc h 
c onduct as t o^ shqw_that the member against whom charges were pte- 
sented should not continue to.be a member of the club. Under th is 
provision of the constitution a broad discretion was vested wiA the 
directorsT^Tt was for them to determine whether the conduct of a 
member was such that his continued membership would be an injury 
to the dub or would be inconsistent with the objects for which the 
club was organized. It was this particular association organized to 
promote intercourse between the representative members of the dra- 
matic profession and of the kindred professions of literature, painting, 
sculpture, and music, and the patrons of the arts, that was in question, 
and it seems to me that any act of a member that could possibly af- 
fect this object for which the club was organized would be a "cause" 
which would justify the directors in determining the question as to 
whetHer the members should be suspended or expelled. It might be 
that the conduct of the relator in a club or organization organized for 
anoffier purpose would not justify his suspension or expu lsfon: but 
we have to consider the purpose for which the. defendant, was organ - 
ized in determiniog. wheu his conduct . was .SUCh as did or tended to 
affect the. welfare of the. club. Certainly the court has not the right 
to substitute its judgment for that of the directors in determining the 
sufficiency of the cause. When a body of men associate themselves 
t oget her for^ purely social purposes, where no pecuniary rightsju;e .in- 
volveH^ and where the constitution of the association expres sly gives 
to tfie directors broad discretion as to suspension or expulsion, it^ 
seems to me that, when a court is asked to review the action of the 
directors acting within the express powers conferred upon t hem, t he 
question mainly resolves itself into one of good faith and the exercise 
of that discretion should not be interfered with except in an extreme 
case where the charges are so clearly frivolous as not to call upon the 
directors for the exercise of the discretion expressly conferred ji£Pj& 
theiXL 

The object of this association, as before stated, was the promotion 
of social intercourse between the representative members of the dra- 
matic profession, and of kindred professions of literature, painting, 
sculpture, and music, and the patrons of the arts. The relator was 
accused of having written a magazine article directly reflecting upon 
the members of the dramatic profession, and I think it appears from 
the papers in opposition to this application that the publication of this 
article had caused intense indignation among the members of the club 
who belonged to the dramatic profession. Whether we think members 
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of the dramatic profession should have been incensed at this publica- 
tion or not seems to me to be immaterial. As a matter of fact they 
were. We will assume that the relator belonged to the, profession of 
literature, and thus^jvas a member of one of the prof essipns withjn 
wjychjtjyas fl^ of the cIuH to' promote social intercourse. If 

a member of thV profession of literature had so conducted himself 
as to cause" irri tation and exasperation among the members of the 
d ramatic prof e ssion who belpngeH to the club^ his conduct would _be 
such as would tend to make social intercourse impossible and not pro- 
mote It, and thus his conduct' would tend to defeat the object for 
which tEe club wa s formed, instead of promoting, it Thus charges 
against a member oif such a^club of conduct which directly tended to 
defeat the objects for which the club was organized were, I think, 
within this provision of the constitution and justified the directors in 
taking cognizance of the charges and determining whether or not they 
required suspension or expulsion. Having arrived at this conclusion, 
it seems to me necessarily to follow that, the directors acting within 
the authority conferred upon them, and exercising the discretion ex- 
pressly given to them by the constitution by which the relator is bound, 
the court had no authority to review the exercise of that discretion. 

In Loubat v. Le Roy, 15 Abb. N. C. 1, it was said that, in order to 
justify expulsion, a member must be charged with and proven guilty 
of conduct which can in some fair sense be said to be improper and 
prejudicial to the club. If jie is charge d with^condurt which itself 
t ends to destroy t he objects for which the club was organized, and 
which did have that el¥ect upon a substantial number of the members 
o f the cRF. tK en ft seems to me that such conduct was prejudicial tp 
t he club and th e objects which it was formed to promote. I do not 
understand that the" courts oF'tliis state have ever approved to its 
full extent the case of Evans v. Pennsylvania Club, 50 Pa. 107 ; but, 
even adopting the rule laid down in that case, it seems to me that, when, 
it ^ppeared tha t the conduct of the appellant had caused in the minds 
o t a substantiaT number of the club members a Feeling of anger and 
r esentment w hich would tend to destroy the harmony and intercourse 
which theTiu b was organized to promote, it can be said that the ap- 
peflanl: was giiUty of coridiict which in a fair sense was prejudicial 
to ttie ciu K 

1 think, therefore, that the order appealed from should be affirmed.** 

SI The order of the Appellate Dlyision was affirmed without opinion. 204 
N. Y. 069, 97 N. £L 1102. 
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NATIONAL SAFE DEPOSIT, SAVINGS & TRUST COMPANY 

V. HIBBS. 

(Supreme Court of United States, 1913. 229 U. S. 391, 33 Sup. Ct 818. 

57 L. Ed. 1241.) 

Inj:rror to the^Court of Appeals of the. District of C. olu mhia, fe L g - 
^}^V ^ IH^Sf?!?."^ which affirmed a iud^gm^nt.of the Supr eme Court o f 
th e_JDis trict, in favor of defendant in an action for conversion. Af- 
firmed. 

Mn Justice Day delivered-the opinion of the court: 

This case is in this court upon writ of error to the judgment of the 
court of appeals of the District of Columbia (32 Ai^. D. C. 459)^ 
affirming the judgment of the supreme court of the District of Colum- 
bia injtf^ action l^roug ht by the pl aintiff in errpr^ hereinaJtfiLCalled tfee 
bank, against the defendant in error, for the alleged co nversion o f 
certain shares of stock. The case was tried upon an agreed statement 
of facts, from which it appears : 

The plaintiff in error has been doing; a general banking b usiness in. 
th^ city of Washington, including the making of loans to its c ustomers 
o n promissory note s secured b;^ stock collateral, and, to a lim ited e x- 
tent, the buying^ and selling of .stock for its customers and occasionally 
fori tjelj. 

O n March 1 2. 1903. the bjtnk.jrnsdfi. A. loan lajone T M K-^ll^y nf 
$12,500^ for which he gave his promissory note, payable on demand , 
and deposited with the bank certain stock certificates., of .the Mergen - 
thaler Linotj^e Company as collateral security. Each of the certif i- 
cates_stood in the name of T. M. Kelleyj and on its face recit ed that i t 
was transferable by him, in person or by proxy, only upon the b oj 
of the company upon surrender of the certificate, and each, upon 
back contained an assignment with power of attorney to traQSi£C-tbe 
stock upon the books of the company, signed in blank by Kell ey. whose 
signature was duly attested^ 

One Willard H. Myers had been in the continuous empl oy of the 
banlTTor over twenty years, and had committed no acts inc onsisten t 
with his duty to the bank, and was trusted as a faithful emp1nye<> . 
Durin^the last ten_years of his employment he had been general book- 
keeper_and assistant note teller, a part of his duties being to receive - 
and enter upon the cash book of the bank the payment of lo ans j)y 
custorners7 and to procure from one of the officers of the ba nk and 
deliver to such customers the collateral security pledged for the J oans, . 

ss For discussion of principles, see Clark on Corp. (3d Ed.) §i 163-166w 
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it bemg usual, in the ordinary course of business, for the bank toJhu§ 
<lefive r certifi cates to Kim upon Tiis request. He had no auth oritY: and 
it was not a^part qi his. employment to_ dispose o.f^ bx^sJc^.plodfiB.-Xtf' 
otherwise, any stock held as collateral by the bank, or owned by itJiT 
a ny of its customers. 

On Maj[^26, 19Q 4f Mye|- ? requested the secretary of the bank to pro- 
•cure from the vault where such securities were kept the certificate.s de- 
posited _by Kelley^ whereupon the secretary delivered the certificate's 
to ^ytTS, in the usual^course of business, for the purpose qi having 
th em returned to T^elFey, similar requests, having been made by Myers 
p rior th ereto. Kefley had not paid the loaxi or.asked for the jdeliyeor 
of the stock, and Myers- made no entry in the cash book. 

The day following, May 27th, Myers delivered two of such certifi- 
c ates folh e jashier of the defendant in error, a stocky broker* fot sale 
on his account, and at the request of the cashier, as was the usual cus- 
to m where the sign atures of the assignor and attesting^ witness _jire 
u nknow n, Myers, as a further identification of such signatures^ signejj 
his name to the attestation clause of the assignment. The defend ant 
in error being out of the cityj^^the certificates were turned over to an- 
ot her broker, by whom they were on that day sold on the Washington 
stock exchange, and on the same day Myers received the check of the 
defendant in error for the proceeds of the sale, which he subsequently 
• cashed. 

Myers did not represent to the cashier of the defendant in error that 
he was selling th e stock for the bank, or that he was acting for it in any 
way, or ind icate that he did not own the stock, nor did the defendant 
in error or Tiis cashier know or have cause to suspect that the stock did 
n ot belon g to Myers. The stock was sold, however, without the knowl- 
-edge or consent or the bank or Kelley.'" l^y the custom of banks, bro- 
k ers, and o thers dealing in stock, which custom was known 
the possession of stock certificates assigned in blank and 
we re th e certificates here in controversy, has been.xecogni?ed» 
absence of knowledge or cause of suspicion to the contrary^ as ^yicjenpe 
o f ownership or of au thority to sell, pledge^pr pthewse deal with suqJi 
certificates as the owner might do. 

Certain of the other certificates deposited by Kelley were disposed 
of by Myers, some in like manner, through the defendant in error, 
for which Myers received the proceeds, others being hypothecated with 
the American Security & Trust Company, while the rest were sur- 
rendered by Myers to the authorities. 

I n this case conflicting legal .principles are invoked and relied upon. 
F or the de fendant in error the familiar principle "that where one of 
two inno cent persons must suffer b}' the acts of a third, he who has 
enabled such third person to occasion the loss must sustain it" is ad- 
vanced. The plaintiff in error invokes the principle that where the 
owner of property, such as stock certificates, has lost it by the criminal 
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or fraudulent act of another, the owner, not volimtarily or negligently 
conferring upon such another the indicia of ownership or apparent 
title, cannot be deprived of his property by the attempted transfer of 
title to a third person for value, no matter how innocent the purchaser 
may be of knowledge of the crime or fraud by which the property was 
acquired. 

In this case the diligence of counsel has called to the attention of the 
court many cases more or less applicable to the facts herein involved. 
We will not stop to pass them in review. It is enough to say that they 
have been attentively considered. 

Stock' certificates are a peculiar kind of proper^. Although not 
n egotiabl e paper, strictly speaking, they are the basis of commercial 
transactions large and small, and are frequently sold in open marke t 
as negotiable securities are. In First Nat. Bank v. Lanier, 11 Wall. 
369; W/, 2U L. "Ed, 172, 174, this court said: "Stqck^ertificatsa-aLaJl 
kinds have been constructed in a way to invite the confidence of busi - 
ness men, so that they have become the basis of commerciaLteaosat: 
tions in all the large cities of the country, and sire sold i n open ma rket 
the" same as other securities. Although neither in form or characfe r 
negotijible ps^^r^ tbey Approximate tp it as nearly as practicable. 
* * * Whoever in good faith buys the stock, and pro duces to the 
corporation the certificates, regularly assigned, with power tojransfer, 
is entitled.to haye the stock transferred to him." 

These principles are well known to business men and are constantly 
acted upon by them. This circumstance should be given due weight in 
determining the rights of the parties in this case. 

In Russell v. American Bell Teleph. Co., 180 Mass. 467, 62 N. E. 
751, a certificate of stock signed in blank was delivered to an agent for 
the purpose of surrendering it to the company in order to obtain a new 
certificate. He wrongfully obtained an advance on the strength of the 
certificate by putting it in pledge. Dealing with the contention that 
the case was like one where the certificate had been stolen, and there- 
fore no title could be transferred, Mr. Justice Hohnes, delivering the 
opinion of the court, said : "In Scollans v. E. H. Rollins & Sons, 179 
Mass. 346, 88 Am. St. Rep. 386, 60 N. E. 983, it is admitted that the 
general principle there laid down would not apply to an instrument in- 
dorsed in blank and stolen before it had been transferred. We shall 
not examine the premises of this defense because we cannot accept the 
conclusion. The qualification of the rule, as not apply ing when the 
instrument is stolen, is not based upon the name of the agent's crime, 
but upon the fact that, in the ordinary and typical case of theit4„.the 
owner has not intrusted the agent with the document, and therefore i^s 
not considered to have done enough to be estopped as against ajur- 
chaser in good faith. He certainly has not done enough if the estoppel 
IS based upon the principle that when one of two innocent persons is to 
suflFer, the sufferer should be the one whose confidence put into the 
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hands of the wrongdoer the means of doing the wrong. But in a case 
like the present, the agent has been intrusted with the conyerteci Drop- 
erty, and it is totally immaterial whetiig^^by„|L. stretchy which expends 
l arceny beyo nd the true field of trespass, his wrong. has b^en. brought 
with in the criminal k w ftF ""^ The ground of the estoppel is present 
and the estoppel arises. The distmction Is not new. On the one side 
are cases like Knox v. Eden Musee American Co., 148 N. Y. 441, 31 
L. R. A. 779, 51 Am. St. Rep. 700, 42 N. E. 988, where an agent or 
servant simply had access to a document remaining in the possession of 
the owner; on the other, cases like Pennsylvania R. Co.'s Appeal, 86 
Pa. 80, whfere possession is intrusted to the agent for one purpose and 
he uses it for another. It cannot matter in the latter class that the 
agent intended the fraud from the outset." 

We think this case corre ctly stat es the pri nciple^ and^ ^pplied^to the 
case in hand, is decisive of it. Here one of two innocent persons mu§t 
suffer and the question at last is, Where shall the loss fall? It is un- 
deniable that the broker obtained the stock certificates; containing all 
t he indicia of ow nership and_ppssible_pf TtdA^ transfer^,, f rojuj .pne . who 
had possession with the bank's consent, and who brought the certifi- 
cates to him^ apparently clothed with the full ^w:©^ 
the tests usually applied by business men to eain knowledge upon the 
subj ect before making a purchase of ^uch .property. On the othe r 
h and, the bank, for a le gitima te pu rpose^ with confidence in one of its 

o wn employee s, j;^tlV^t^^)..t^-^..^r.^-^^-^^^ ^UU, wit^ ev^ry eyideoffe 
of title and tr'ansferability; upon . thpm. The . bajak's tr usted ^^n1^ J g 
gross breach of his duty, whether with technical crjitiiiiality^Qr t^Qt is 
unimportant, took such certificates, thus authenticated with evidence A 
o f title, to ^ne who, in the ordinary course of business, sold them to ' 7 v 
parties wlio paid full value for them. Injuch case .w^Llhiok-lhfi. prin- ^^^^^ 
ciples which u nderHe equitable (estoppel place the loss upon him whose ♦ 

mi splaced c onfidence has made the wroog possible. 

Applying this principle, we think the Court of Appeals was right in 
alErming the judgment of the Supreme Court, and its judgment is 
afHrmed. 
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XIV. Lbbility of Corporation Arising from Unauthorized or In- 
valid Transfer'* 






WOOTEN V. WILMINGTON & W. R. CO. 

(Supreme Court of North Carolina, 1001. 128 N. 0. 119, 38 S. Bi 296^ 

66 L. B. A. 615.) 

Montgomery, J.** This case was heard in the co «rt heloYr upon 
an agreed state of factsr those material to the decision nf thf rase 
beinfif a^^oHows:*" Eliza Claudia_Bradley died in 1854^ lea ving a la st 



will and testame nt, in w hich she bequeathed to hen .sonXliadfiS-W. 
Bra dley 20 shares^ of capital stock of the Wilminjrtnn Ri "Rnlpiyrh Tts^U 
ro ad Company ^ow th e Wilmington & Weldon Railroad CfiOlBany), 
registered m her own na m e on the stock ledge r of the co mpany, to be 
h eld by him in trust f or_the sole a nd separa te benefit of the testatrix's 
daughter Lucy A. jewett during her life, and upon her death^tp the 
use^ and benefit of such children as she might leave surviving .hgr. 
On December 1st following, Charles W. Bradley and Jam es A. Brad - 
lejr, the d uJy-qualifi edi executors named in the willj transferr ed the 20 
shares of stock on the books of the company "to Charles W . Bradley , 
trustee TbiTCucy A. Jewett," and a new certificate of stock was issued 
by the company in those words. I n July. 1869^ Charles W. Bradley . 
trn<;t;pp/ transfer red the stock Jq I^ucy A. Jewett absolut ely, the word 
"trustee" appearing on the company's transfer ledger afte r Bradley 's 
name, and a new certificate of stock was issued by the co mpany t o 
Mrs. Jewett individually. Afterwards, in the same year (18 69), afte r 
her_husband's. death, Mrs. Jewett sold anT^ trans ferreS th e stock to 
other persons absolutely, and new certificates of stock were issued to 
the purcKasers, but the stock cannot now be identified n qr it^ g^ny - 
shi p trace d. The stock was not sold by the executors to.pay Ihg^debts 
of MrsTlBradley, the financial condition of her estate not reauiiiag^a 
sale for that, purpo§e. The defendant company had no kno wledy of 
the condition of Mrs. Bradley's estate, and no actual knowle dg e of tfie 
contents of her will. Mrs. Jewett died in 1898, and the plai ntiflFs qj i^e 
her children, except the plaintiff Edward Wooten^ who inteaoacdfid 
with Efiza Yonge. Jgwett. 

The action is brought to recover from the defendant the val ue of the 
st ock an d the^increment, by.way of dividends, which has accrued since 
the death of Mrs. Jewett. The question for decision, the n, is this : 
Does the transfer of the stock of a corporation on the books of the 
company by an executor fix the corporation with knowledge of the 

ii For discussion of principles, see Clark on Corp. (3d Ed.) H 1^ 169. 
a* A portion of the opinion is omitted. 

I 






r 



\ 



LIABILITT FOB INVALID TBANSFEB 



83' 



contents , of tli^ will ? I f so, then the t ransfer. of the .stPck:,by..the.CXr 
e cutors of Mrs. Bradley toTTFsTJewett was wrongful^^ because tUe 
tr ust creat ed in the will in favor of the plaintiffs, was not observed ip 
the transfer, an-J]AV]glajntiJ[ w^ to recover the value of 

the" stock aHn'the accrued dividends since the death of Mrs,.Jewjett 

l[t jsTncurnbent on a corporation to protect the rights .of. pei:5jQllS.in- 
t erested in the stock of th e corporation, a^inst unauthorized transter 
o f the stock. Cox v. Bank,'"ri9 N. C. 302, 2(5 Sri£'2T; I^owry v. Bank, 
15 Fed. Cas. 1040. XbLe.contentiqn of„the £lamtiff§ j§Jh?it,jyhfillJbe 
executors of Mrs. Bradley transferred on the books of the company 
the 'stoctc to Charles W .' Bradley as trustee for Mrs. Jewett^thej:pip- 
p any was fixed with knowledge of the contents^ of, the will, and, tha.t 
i n tlhe transfer the t rust in favor of the children of Mrs. Jewett, the'N , 

p lamtilts, should h ave"f)een"~preserved, under the provisions of the will ; WImA 
that the defendant should have seen that the transfer should have been » ^ 
made to Charles W. Brad ley m trust, or as trustee iorJJlx^^ Jew^tt 
for her life, and at her deat h to her children who might survive. her 
T he plaintiffs further contend th at the defendant also committed a 
wrongful and unlawful act in permitting"ori'its boolcs the trarisfeiTof 
t he stock by Charles W. B radley, trustee of Mrs. Jewett, Jo hi s c^s tgi 
que trust, absolutely, and the transfer by Mrs. Jewett to others. 

The defendant insists that, as the stock on the books stood in the 
name of Mrs. Bradley, the only thing necessary for it to take notice 
of, when an entry of transfer of the stock should be requested to be 
made on the books, was the exhibition to it of the letters testamentary 
from the proper court by the executors, the transfer to follow as a 
matter of course, according to the directions of the executors ; that the 
executors, so far as defendant's liability is concerned, could have sold 
and transferred not only the stock, notwithstanding it was specifically 
bequeathed, but that they could have done so even in fraud, provided 
the company had no reasonable ground to believe that they were acting 
fraudulently, or disposing of the money for their own benefit in the 
transaction, and that they could have negligently or fraudulently failed 
to execute the trust imposed by the will upon them in reference to this 
stock and its transfer, provided the defendant did not have actual 
knowledge or information, which might reasonably put them on their 
guard concerning the fraud or negligence, at or before the time of the 
transfer, and on the ground that in law the personal property of a tes- 
tator is vested in the executor, with the right to sell or dispose of it, 
and that the company was not compelled to take notice of the contents 
of the will. * * * 

In support of its position, the defendant's counsel referred the court 
to the cases in our own Reports of Tyrrell v. Morris, 21 N. C, 559 
Gray v. Armistead, 41 N. C. 75 ; Bradshaw v. Simpson, 41 N. C. 246 
London v. Railroad Co., 88 N. C. 584 ; Wilson v, Doster, 42 N. C. 231 
to the Bank of England Cases on the same subject; to Hutchins v. 
WoBMSEB Cas.Gobp. — 22 
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Bank, 12 Mete. (Mass.) 421, especially, among other decisions of other 
states; to Thomp. Corp. § 2531; Schouler, Ex'rs, § 351; 1 Cook, 
Corp. § 330, and Lowell, Stocks. We will now examine these citation s 
of thejef endant. 

We think the cases referred to in our own Reports have no app lica- 
ti on direc t ly to the auestioii Jo be decided. They are upon appoint 
about which there is no controversy, to wit, that executo rs a nd admijj- 
istrators havmg the right of property in the personal pr opei 
decede nt Tiave IK ere fore the ri^t to sell securities of the estate, axid 
the mere fact of selling is no breach of trust, and a purch aser is not 
liaWe wtttrotrr actual notice that the administrator intended to misapply 
the funds or to use them for his own purpose ; for the pu rposes of the 
estate may require the representatives to dispose of It. Tn 1 Cook, 
Corp. .§ 330, there is a treatise concerning the sale of stock by execu- 
tors and administrators, and the rights and duties of corporations in 
allowing and refusing tp allow a registry on the corporate transfer 
book of the sale of the stock by an executor or administrator, and the 
concluding part of the section is read : "In general, a corporation has 
a right to assume that the executor is traiisf erring stock for the pur- 
poses of the estate. It is not obliged to inquire into the purposes of 
the party, nor to investigate whether the transaction is in good faith 
or fraudulent, nor to examine the will." 

That seems to sustain the defendant, although the matter treated of 
is the sale of stock, and not the registration of the transfer of stock 
to a legatee, and its effect upon the corporation, without taking notice 
of the contents of the will. But the only case cited under that section 
(Smith v. Railroad Co., 91 Tenn. 221, 18 S. W. 546) is diametrically 
opposed to the doctrine of the text. In that case the owner of the 
stock died testate, but without having named an executor. An admin- 
istrator cum testamento annexo was appointed, and he delivered a part 
of the stock to a legatee named in the will absolutely, although she had 
only a life estate therein, and had the same transferred to the legatee 
on the books of the corporation. He made the transfer as administra- 
tor simply, without the words "cum testamento annexo." The* court 
said there : "We are of the opinion that upon the facts of this case the 
corporation is not now liable to an action on this ground. It had no 
knowledge that there was a will limiting the title of Fannie Baugh to 
this stock, and there were no circumstances connected with the trans- 
fer by Mr. Howe, as administrator, calculated to put it upon inquiry 
as to the existence or terms of a will. He assigned the certificate 
standing in the name of his decedent simply as administrator. If he 
had assigned as administrator cum testamento annexo, it would have 
been notice of a will. The assignment was to the 'heirs and distribu- 
tees,' not legatees, of J. W. Baugh. In this respect, the case is to be 
distinguished from Covington v. Anderson, 16 Lea (Tenn.) 310, and 
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Caulkins v. Gaslight Co., 85 Tenn. 685, 4 S. W. 287, 4 Am. St. Rep. 
786." 

Section 2531 of Thompson's Commentaries on the Law of Corpo- 
rations contains the broad statement that the "letters testamentary 
show an apparent right to dispose of the stock of the testator, even 
though bequeathed specifically, and, on principle, the company is bound 
to respect his title, and transfer them according to his desire." And 
the cases of Bayard v. Bank, 52 Pa. 232, and Hutchins v. Bank, 12 
Mete. (Mass.) 421, support the text. The matter embraced in section 
351, Schouler, Ex'rs, is to the same effect, with a reference to Bayard 
v. Bank, supra. 

But in addition to the authorities cited by defendant's counsel, they 
say that the case of Lowry v. Bank, supra, when properly understood 
is authority for the defendant, and Mr. Rountree in his brief quotes an 
extract from the opinion in that case, to wit : "Undoubtedly the mere 
act of permitting this stock to be transferred by one of the executors 
furnishes no ground for complaint against the bank, although it turns 
out that this executor was by the act of transfer converting the prop- 
erty to his own use, for an executor may sell or raise money on the 
property of the deceased in the regular execution of his duty, and the 
party dealing with him is not bound to inquire into his object, nor liable 
for his misapplication of the money. Such is the doctrine of the Eng- 
lish courts, and would seem to have been the law of this state prior to 
Act Assem. Dec. Sess. 1843, c. 304, and the transaction now before us 
took place before that act went into operation. But it is equally clear 
that if a party dealing with an executor has at the time reasonable 
ground for believing that he intends to misapply the money, or is in the 
very transaction applying it to his private use, the party so dealing is 
responsible to the persons injured." 

But in that part of the opinion last quoted the chief justice was con- 
sidering the matter of a sale of the stock by the executor, without in- 
tending to weaken the force or to affect the correctness of the other 
doctrine decided in the case, and which we have been discussing ; that 
is, that knowledge by a corporation that there is an executor is knowl- 
edge that there is a will, and also constructive knowledge that the con- 
tents of the will are known to the corporation. 

After mature consideration of all the cases cited and the text in the 
law books to which our attention has been called, our opinion is : 

"TffsJ that, where a transfer of stock of a corporation is made on its 
books b^ an executor^ the corporation is fixed with a knowledge that 
there is a will, and is chargeable with a knowledge of its contents to 
the same extent as if the officers had actually read it. 

Second, that, notwithstanding such knowledge of the contents of 
the jyiH, the executor may, even with intent to convert to his own use 
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the money, sell and tra nsfer such^tock to a_purchaser under the cor- 
p oration's supervisi w^^ anT tliat, even"flioiigh the, stock be. specificall y 
b equeathed in the will, without liabi lity on the part of the corporation , 
luiless it has at the time of the transfer reasonable firoundtoheUfiie 
that .the_ executor inlfiflds to.misap£ly the money, or is in the very 
transaction applying it to his own IMTiYatfi-USe. 

We have arrived at the conclusion, however, that, as th e corooratioa 
is fixed with the know ledge of the contents of the will when the <^x « 
ecu tors transfer Stock ton its, bopks^ the provisipiis, .of the will fp refer - 
ence to the stock iftUSt be .caCXiedL out in the transfer at the peril o f 
the_c2ID£any ia ca§£§ where the transferee is a legatee named in the 
wiUjthatis, the corporation must, at the time of the transf er^^ a scer- 
t ain whe ther ff\e transfer is jo a j)urchaser from the executor i n the 
usual course of administration and the regular execution of his duty 
as executor or to a legatee named in the will. 

The defendant, for another defense, takes the position that before 
a recovery can be had the negligence of the defendant must not only 
be established, but it must be shown that the transfer by the executor 
to Charles W. Bradley, trustee for Lucy A. Jewett, individually, was 
the proximate cause of the loss to the plaintiffs. Mr. Davis in his 
brief says : "But assuming, for the sake of the argument, that the de- 
fendant was negligent in this respect, yet it is clear that this was not 
the proximate cause of the loss to the plaintiffs. The title was in their 
trustee, and, under the law, he held it as well for them as for Lucy A. 
Jewett No loss was occasioned to them by this transfer, and no injury 
or damage sprung from it, and, but for another and subsequent inter- 
vening cause, to wit, the act of the trustee, Charles W. Bradley, in 
1869, in transferring the stock to Lucy A. Jewett, none would have 
occurred." 

Buttfie legal title to the stock was not in any trustee of th^ plaiotiJOEs* 
It was in Charles W. Bradley, the trustee of Mrs. Jewett individually. 
The first transfer, however, was the effective cause of the lo ss^ and the 
other transfers were steps made possible by the first one, wlij<;-h 1<*H ff\ 
the loss even of the identity of the stock or its ownership. The first 
transfer was wrongful, in that it was the duty of the defen dant to 
have protected the rights of the plaintiffs, and the plaintiff s_JiaiJlie 
right, at the death of their mother, to call for a return of t he stock _i?r 
its value. St. Romes v. Cotton-Press Co., 127 U. S. 614, 8 Sup. Ct 
1335, 32 L. Ed. 289. 

The defendant further sets up the statute of limitations against th e 
demand of the plaintiffs. We are not deciding that the plaintiffs had 
no right to interfere in the transfer of the stock to have it restored^ to 
its proper ownership at any time after the wrongful transfer, but they 
were not compelled to take action for the recovery of the stock orjt§ 
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value until after the death of their mother which occurred in 1898. 
This action was commenced in 1899, and is not. therefore, barred bv 
the statute of limi tations . 

His bonor rendered judgment, upon the facts agreed, that the de- 
fendant company was liable to the plaintiffs for the value of the stock 
at jhe da te of the death of Mrs. Jewett^ and, by consent, that the matter 
be referfeH"fo a releree ^4o hear evidence and take testimony, and 
determine the value of said stock, and all other. issues of law and fact 
rafseSfTy the pleadings not herein set out and adjudicated, and to xie- 
te rmine wh at sum^if any, thejplaintiffs are fjititled tn recpyer/* There 
was no error in the judgment of the courts and the same is affirmed 
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EAST V. BENNETT BROTHERS, Limited. 

\>A^'0'^*\ (Court of Chancery. L. R. [1911] 1 Ch, D. 163.) 

^\»A'' Bennett Brothers, Limited, was incorporated in May, 1904, withji 

.^ capital of i25,000. .divided in 25^000 shares oif £1, each, of which 

1 0,000 were 6 per cent, cumulative preference shares and lS,(50Cror3i- 



n ary stTa res.. 

Qause 5 of the memorandum of association (so far as material) 
provided that : '* The co mpany has power from time to. ti me to in - 
crease or reduce its capital^ and to issue any shares in any increased 
capital as prdinary^ preferred, or deferred shares, and toatta ch to 
any class or classes of such shares such preferences, rights, privileges, 
or conditions, or to subject the same to such restrictions or limita - 
tipn? as _may be determined by the company in general meeti ng, bi 
so . t hat no new shares shall be issued so as to rank 
OL in., priority to the _said cumulative preference shaces. u nles^ such 
iss ue is sanctione d by an extraordinary . rpgnlntinn nf tV|(^ }ifv1Hpr<s 
of the c umulative preference shares present at a sepa rate meeting 
of such holders specially summoned for the purpose of considering 
the question. So long as the capital of the company is divided into 
shares of various classes the rights and privileges of any class of 
shares shall only be modified or varied in the manner following, name- 
ly: A modification or variation of the rights of any class o f sh ares 
may be eflfected when sanctioned by an extraordinary. rcsQlut ion^ of the 
holders of the shares of such class passed at a separate meeting of such 
holders, at which there shall be present in person or repre sented by 
proxy the holders of not less than three fourths of the issu ed share s 
of such class." 

Article 46 was as follows: *' So long a s the capital is divided into 
shares of various classes, the rights and privileges of the h olders -o f 
shares of each class may be varied or modified by any arrangement 
which js sanctioned on the one hand by an extraordinary resolution 
of the holders of the shares of such class, and on the other hand by 
a like resolution of the holders of the remaining shares of the com- 
pany, each such resolution being passed at a separate meeting .gf 

1 For discussion of principles, see Clark on Corp. (3d Ed.) {{ 182-184. 
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t he members entitled to vote thereat. M eetings of the ho ld ers of a 
cl ass of shares shall beTulB JecT,' sojFax ^^ ^os.sible^ to the same rules and 
p rovisions as the meetings of the . goxopaxiYt but so that the c[Uorurn 
of the members, of the class affected shall be the holders pi shares oi 
that class present in perso n or represented by proxy holding^nQ t less 
th an three fourths of the iss ued shares of that class." 

In Ju ne, 1904, t he companjr was desirous of increasing its capital^ 

a nd tor tha t purpose of issuing an additionalJ[2i22iii^E£{^Sfltfe£Sr 

Joseph B ennettr ;u nior. 



m ulative preference shares . At that time 

was the sole holder of all the original 1(1000 6 per cent.^cumulati3£.e 

preference shares. 

On June 20, 1904, an extraordinary meeting of the company (which 
h ad "been 'duTy convened) was held^ at which Bennett took the chair. 
A t that meeting a resolution was proposed by Bennett and seconded 
by another shareholder and carried unanimously: "That the capital 
of^the compa ny be increased from £25^000., divided into 10^000.6 p^j 
centcumulative preference shares and 15,000 ordinary shares of il. 
e ach, to i4O,0 00. divided into 20,000 6 per cent, cumulative preference 
shares and 20,000, ordinary shares of £1. each, by the creation of 
10,006 6_pe r centr cu muIaHyej^reference shares and 5,000 ordinary 
shares of il. each, such preference and ordinary shares to rank pari 
passujn all respects with the preference and ordinary respectively al- 
read^xT stnig ; and tV^t the f!irertnr5^ be. and they are hereby empow- 
ered to issue such shares at such times, to such persons, and on such 
terms (not being less than par) as they may from time to time think 
fit," 

On the same day Bennett signed in the minute-book of the company 
a documenFm the foTTowTng terms: '% the undersigned, Joseph Ben- 
nett^_ junior, hereby record my consent as the holder of all the pref- 
erenc e shares is sued J)y_ Bennett Brothers^Limited^ to the_ increase by 
the conipanyof its capital from i25,000. divided into 10,000 six per 
cent, cumulative preference, shares and 15,000 ordinary shares of one 
pound each to i40,000. divided into 20,000 six per cent, cumulative 
preference shares and 20,000 ordinary shares of one pound each 
b y the creation of 10,000 six per cent, cumulative preference shares 
and 5,0(50 ordinary shares of one pound each, such preference shares 
to rank pari passu in all respects with the preference shares held by 
me._ 

The resolution passed at the meeting was duly confirmed as a special 
resolution at a meeting of the company held on July 5, 1904. 

Acting on th is_ resolution and on the express formal consent^ of 
Bennett cont ained ijijhe document signed by him," the co mpanv issu ed 
t he n ew 10,000 6 per cent, cumulative preference shares numbered 
30,001 to 40,000, both inclusive, which were now standing in the 
names of a number of persons specified in the plaintiff's affidavit in 
support of the motion. 
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) . 7-7^ The c ompany npw_Erpjysing..tQ issue fresh capital, a nd the ques - 
• * ^ ti on arose wh ether the preference shares issued in 1904 were validly 
/V * ^^ issued! I n order t o have this question determined the p laintiff , who 
i was the holder of 400 of these sh^re,s. brouglit the prese nt action, on 

beh alf oFTiimself and all other the persons registered a s holders o f 
t hese preference sh ares^against, the company^ . claiming by his _writ 
{2 Q. B. D. 26) a declaration that notwithstanding the special res - 
olution the company_}iad never been entitled to issue any of th e 
10; 000 pref erence shares, and that the same had not b een duly is - 
s ued to the pl aintiff and the other persons whose names were entered 
in the share register of the company as holders thereof ([1877] W. N. 
223): rescission of all contracts to take the said shares and rectifi- 
cation of the share, regi.^tsr (2 Q. B. D. 29) ; r epayment of the il . 
per share paid up thereon respectively with interest; and ([1883] 25 
Ch. U. iiy) that t he co mpany might be restrained by inj unction from 
paying any dividends upon the said shares or otherwise treatin g ^h e 
plaintiff and the other persons aforesaid as members of t he company 
in respect of the shares. 

The plaintiff now moved for an interim order in the terms of the 
writ. 

Warrington, J. This is a most extraordinary. c^S!^ Iijs_ a mo- 
tion in an action brought by the plaintiff, on behalf of him self and 
all other the persons registered as holders ol the preferenc e shyes 
in the company numbered 30,001 to 40,000, both inclusive, against 
the compaxiy^ and the object of the motion is that the register o f mem - 
bers of the company may be rectified by removing therefr om the 
names~of those shareholders. The question arises in this way, [His 
Lordship stated the facts, and continued:] 

^\ is suggested that the proceedings of the company were not valid , 
and that Ihesft shares which have been so issued and have been held fpr 
the last six years were no shares at all — were not properly issued — 
and on that ground the plaintiff asks to have the names of the]5olders 
of them taken off the register. 

T he que stion that I have to determine i§ whether what the compa ny 
did was in effect, although not perhaps in terms, within the provi - 
sions of the memorandum and articles of association, and, i f it wa s 
in effect though not in terms, whether there was a sufficie nt comol i- 
ance with the memorandum and articles to render the pr oceeding s 
valid. Perhaps I ought to say that the real question is not so much 
whether the proceedings were in effect a compliance with th e mem - 
orandum and articles as whether upon the true constructio n of th e 
memorandum and articles they were not- really and in termsa com- 
^ pliance wjth them. Th e question resolves itself into. this. On the 

construction of this particular memorandum and the particular part 
■ of it, can there be such a thing as a meeting of one shareholder? It 
is "not a question of tliere being several shareholders, and one share- 
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h older only attending the so -called m eeting, b ut where there is qrfy 
one_shareholdjer^so Aat a meetings in th^^sens^ an assejnblyjpf 
persons is impossible. The object of the^pro yi^ions in the memora n- 
dtmi is^^uite j>lain. It is to obtain^ before^ the issue of new, shares, 
the^assent m a binding and formal manner of the person or persons 
whose"ngIits are affected. 

Under article 46 it is clear that if Be nnett can constitute "a meet- 
i ng'^ there is no difficulty about the quorum, because the quorum in 
t his case is to be th e hol ders of shares present in person (or represent- 
ed by proxy) &ot3inj£not less than tEree fourths o,f the issued shares 
of the class. In an ordinary case I think it is quite clear that a 
meeting, must consist of more than one person. That was deter- 
mined in two cases, Sharp v. Dawes, 2 Q. B. D. 26, which came before 
the Court of Appeal, and In re Sanitary Carbon Co. [1877] W. N. 223, 
which came before Sir George Jessel, M. R. In Sharp v. Dawes, 2 
Q. B. D. 26, 29, the meeting in question was a meeting of the com- 
pany. T here were several . sh areholders in^the company. A mee t- 
in g was called for the pu rpose ofjtnaking a call. One shareholder 
o nly att ended thg meeting. He held the proxies of other shareholde.!:;? 
and he took the chair and passes a resolution making a. oalU .and iic 
proposed a vote of thanks to himself. In giving judgment in the Court 
of^AppeaTXofd "Colerfdge, C. J., said : "T he word 'meeting* prima 
f acie means a coming together of ippre th^P pne person. It is, of 
course, possible to shew that the word 'meeting' has a meaning differ- 
ent from the ordinary meaning, but there is nothing here to shew 
this to be the case. It appears therefore to me that this call was 
n ot made ^t ajpjecting of the company within the meaning of the Act" 
— i. e., the Stannaries Act In Re Sanitary Carbon Co. [1877] W. N. 
223, the meeting again was a meeting of the company. There were 
several shareholders. A winding-up petition had been presented by 
a creditor, and it was opposed by the company on the ground that 
a meeting had been held at which a voluntary liquidation had been 
resolved upcm. There again the meeting consisted of one person only, 
who had in his pocket the proxies of the only three other sharehold- 
ers, and that person voted himself into the chair, proposed a resolu- 
tion to wind up voltintarily, declared the resolution passed, and ap- 
pointed a liquidator. There again the Master of the Rolls held that 
there was no meeting. / 

B ut now wha t I have to consider is whether this is not one of the 
^^^i referred to by Lord Coleridge^ C. J.j as one in >yhich it may be 
possible to shew that the word "meeting^* has a meaning different from 
the or^narjMneaning. For that purpos e I think I„.am entitled to see 
w hat is th e object of the provision in the memorandum of association. 
Pl ainly, a s I have already said^ that object is that before affecting 
the rijgbts of the preference shareholders it shall be necessary to 
obtain ancl record in a formal manner the assent of the preference 
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s hareholders to that cp nr_se. I think I may take it also t hat 
sons who framed this document may have had, and must be 
to feave had, In their minds the possibility at all events that this par- 
ticular class^ .snares might falTinto the hands of one perspn. There 
i s nothing to prevent it in the constitution of the compan y. One must 
regard the memorandum as far as possible as nrnvidi npr for nrrnm - 
Stances which in the ordinary course may arise. That beincr so, I 
think I may very fairly say that where one person only is the holder 
ot all the'sKai^ToTa particular class, and as that person can not m eet 
himself, of Tdrni 'a meetme: with himself in the ordinary sense, the 
persons who framed this memorandum having such a position in con- 
templatFon must be taken to have used the word "meeting/* i]iQt„in 
the strict sense in which it is usually used, but as including th e_case 
of one single shareholder. T here is, of course, no difficulty in treat - 
. i ng the fo r mally expr essed assent of Bennett as a resolution. The_Qnly 
q uestion is th e pur ely technical diffculty arising from t he use of the 
word "meeting" in the memorandum. ~ ' 

I think on the whole that I may give effect to, obyious_£^jUHQii 
sense by holding that in this particular case, where there is on ly one 
shareholder of the class, pn the true construction of the memoran- 
dum, the expression "meeting** may be held to include th at case . It 
seems to me, therefore" that the shares were validly issued and that 
there is therefore no necessity for the rectification of the r egister, I 
refuse the motion on that ground. I think I had better s av. the Cour t 
being of opinion that the 10,000 shares in question were yalidljt-iaaufid, 
no order on motion. 

.A^ ' 

' < • ^ ' .^V V ^ PEOPLE ex rel. CARUS v. MATTHIESSEN. 

• ^ L^*^ ' (Snpreide Court of nUnois, 1915. 269 111. 499, 109 N. B. 1096.) 

y "^ ^* Appeal from Appellate Court, Second District, on Appeal from Cir- 

^* \-* cuit Court, La Salle County; Joe A. Davis, Judge. 

•. '' Info rmation in the nature of quo warranto .by Mary_ Hegeler Ca rus 

against t. W7 Matthiessen. Judgment for defendant was reversed by 

the Appellate Court* and defendant appeals on a certificate of im pqr - 

tance. Affirmed. 

CoOKK, J. The people, on the relation of Mary He geler Cary ^, iyi- 
djvidua l ly , and as trustee imder the will of Edward C-HegeklV-de- 
c eased, a ppellee, filed an information in the nature of a aM.-Wan!antp 
in the circuit court of La Salle county against the a ppellant^ F. W . 
Matthiessen, calling upon him to show by what authority hg was exe r- 
cising jh€_o.ffice _of director of the Matthiessen & H egel er Zinc Com - 
pany, an Illinois corporation. The p lea of appellant set forth his elec- 
tion as a director on December 18, 1913, anS averred ti3eTo the office 
by virtue of such election. The circuit court found that th e appellant .,** 

had been duly and regularly elected a director of the com pany at a ^ ^^ 






/A-i^/ 
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Appellate Court for the S econd Distric tj and a judgment of ou ster wa s ^^i!L^ 
entered. T he cause~i s brought here by appe al on a certificate of im- 
portance. 



The sole question involved is whether the meeting: of December 18, 

kholders of me corporation. It /a 

isjthfcjdaj m of ap pellee that, as the jiotice of the meeting required by 



1 91o. w as a legal m eeting "oF the stoc kholders of_me corporation. It C^C^f 



l aw was not g^ven, any a ctio n taken was inval id^ while appe llant coi> ^ p 
t ends that sufficie nt notice was given, and, if not, J.hat all the ^tocE- • ^'*, 
holders were present, and it was therefore immaterial whether notice 



wa 



T he corpor ation jaag organized in 1871 underageneralincorporatiop 
a ct passed in 185 7. Laws of 1857jj,^.^.161. The capital stock was (}i- 
vide(iintoJ26^§hareSj^^nd these shares were distributed amon^ F. W. 
Matthies sen and Edward C. Hegeler and the members of their imme- 
diate families; tTie members of each family owning 213 shareg. Sec- 
of the actoi i857/ under "\^hich the company was orj^nized, and 
which became a part of the charter of the corporation, provides that 
an annual election of directors shall be held at such time and place as 
the board may designate, and a written or printed notice of such election 
shall be given to each stockholder personally or sent to. himihiuugh 
the mail at least fifteen days before the day of the election, and the elec- 
tion shall be made by suc h of the stockholders as jshall attend. far .that 
purpose, either in pe rson or by prpxy. It is conceded that the n otice re- 
qu ired by th js^ection of the statute, was not ^yen of the meeting of 
December.JSj 1913. T he by-laws of the compa ny provide that the an- 
nual meeting of the stockholders for the election of a board of four 
d irectors slia ll_be held at the office_of the company, in the city of La ) 
S alle, on December 18th of each year, excepting when that day shall i 
f all o n Sunday, in w]}ich_ case_the meeting shall be held on the follow- / i ( 
ing day. The hour for holding the meeting is not fixed in the by-laws. 

There was nolnaterial controversy as to the facts. It appears that 
the notice of the annual meeting req^uired by the statute had never been 
given, but ever since the organization of the company the stockholders 
met by common consent some time during December 18th of each 
year, usually about the hour pf.JP_o'clock^a. m., for the annual elec- 
tidrPoi the board of directors. I f for anv reason it did not suit the 
c onvenience of either app ellant .or Hegeler to mejpt at the office of the 
c ompany, the m eeting, by consent of all the stockholders, was held else- 
wher e_. The stock was held by a very limited number of persons, and the 
b usiness w as transacted harmoniously ; two members of the Mathiessen 
farnily_arid two members of the Hegeler family being elected to the 
board of directors each year. After the death of Edward C. Hegeler 
2 11 sha res of the Hegeler stock was held by Mrs. Carus as trustee un- 
der the will of her father, one share was held by Mrs. Carus in her 
ow n right, and one .share by C. B. Lihme, a son-in-law of Edward C. 

• I- ^ I - I ' 

^ y V ^ ^ ' ►* '-' 




348 ICANAGBMBNT OF CORPORATIONS — OFFICERS AND AGENTS 




This was the situation on December 18, 1913. On Decembe r 17, 19.13. . 
appellant an4 others instituted quo warranto proceeaings aga mst Lihme 
to contest his right to hold the office of director in the company, and 
summons in that case was served on him either that evening or the next 
morning. Mrs. Cams and I^ihme went to the office of the c ompany in 
La Salle about 10 o'clock the morning of December 18, 1913. They 
f oundTKer e^fesent aU the Matthiessen stockholders, either m person 
or by oroxv. Lihme was much excited over the action which had been 
instituted aga i nst _h im, and he at once demanded of appella nt that no > 
ele ction be -held a nd..n(> business be transacted at. that tilQf. S.Qnie_Qf 
the witnesses testify that he demanded that the meeting adjo urn unt il 
sbme^time In the future, but all the testimony is to the Isff e^t that he 
demandecT'thaf no action be taken that day. While Lihme was en - 
gaged in making his demands a member of the Matthiessen fa mily mov - 
ed^ that appellant be made the chairman of the meeting, and th^s mo - 
timi^ was put and declared carried. Mrs. Carus w as in the same way 
selected as secretary of the meeting. About the time jhe vot e wa s be- 
ing" taken on Mrs. Carus as secretary she and Lihme withdrew frpm 
the JTOQiH, Ml?... Carus said nothing whatever while sh e was in th e 
room, and neither she nor Lihme voted on the two motio ns put while 
they were present. It is conte nded that, _as^ Lihme cont inued to de - 
mand that the meeting adjourn after appellant had been selected as 
chairman and had taken charge of the meeting, he thus participated 
to the extent that he is bound by the action of the meeting. IJhxne did . 
nothing bu t protest against the taking of any action or the tra nsac tion 
of any business jit that time; but, be the effect of his actionswhat 
It majr, Mrs. Cams said nothing and did nothing that could becon - 
strued as consenting to the holding of the meeting. Unless the pr ovi- 
sions of the by-laws constituted sufficient notice of the annil^ meeting 
or the physical presence alone of Mrs. Carus constituted a. waiver of 
the statutory notice, the meeting was not a legal one^ anH a^y e^tf i g n 
held thereat would be invalid. After Mrs. Carus and Li hm^ had H , ? - 
' parted, the'^election was held, and appellant was elected a^.oflg.jif.jhj& 
directors for the ensuing year. 

While the trial court held, as a proposition of law, that a by -law ^f 
a_cgrporatipri which names a day, but not the hour, for the liolding of 
the annual meeting, is insufficient notice to the stockholders of the time 
of holding the meeting, it took the view that no stockhold er can urge 
the invalidity of such meeting for want of notice, unles s he has been 
injured or deprived of some substantial right by lack of. n otice: thaj . 
where all the stockholders are present on the day and at the place fixed 
in the by-laws and at an hour at which for over 20 years i t was cus - 
tomarjr to hold the annual meeting, and where each stockholder knew 
that the annual election for directors was then about to tak e place, in 
law each stockholder had the right and opportunity to participate in 
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th e meeting, an d was not injured by lack of notice or deprived of any 

suSs!antiaITlpif]7^in ^f tfielrieetTng on the 

CTOund of lack of notice. The court properly held that the by-laws di4 
not constitute notice to the stockholders of the holdine: of the aqnual 
meetin g for the election of directors. Section 6 of the act jjuider .which 
t his comp any was incoVporated proyidfiS-tliat thi^ njeeting. shall bejield 
at such time and place as Jhe boar4. of direQtojs.m^y. designate,, jtad 
exp ressly requ ires written notice to be given the stpckholders each 
year. Had theTyTa'ws'^provrjeH tHeliour at which the annual meeting 
s hould be hel d on each Decegiber.lSthj it. would have amounted to no 
more than the designation of the time and place of the meeting by the/\ 
b oard,' an3 'would no t take' the place of the notice required by the stat-f ^ ^N 
ute! I'hat notice is indispensable unless it is waived by all the stock- ^^t-A*<^ 

h olders, eith er expressly or by~'consentTng to or participating in the 
meetin g. •--- 

Did Li hme waive notice by demanding that no business be transacted, 
and by demanding a pledge of the chairman, after he had been select- 
^ d, that the mee t ing do nothing but adjourn, or did Lihme- and Mr§. Q v 
Cams wai ve notice by their mere presence at the meeting? By noth- jj^^^v^ 
in g which h e did or said did Lihme recognize the right of the meeting ^^^* ' 
to organize or to transact business. His effor t to secure a pledge from 
a ppellant, even af ter he had been selected by his faction as chaimjao, 
t hat the meeting d o nothing but adjourn, amounted to no more than an 
o ffer t o submi t to the jurisdiction of the meeting, provided no business 
whatever should be transacted] His offer was not accepted, and he 
wit ndrew, protesting aga inst the holding of, thfe meeting. 

This court has never been called upon to decide whether the mere 
presence of a stockhoIJer at an annual meeting for the election of di- 
rectors, with full opportunity to participate, is alone sufficient to con- 
stitute a waiver of notice and deprive him of the right to rely upon 
lack of notice. T he text in 10 Cyc. 3 26, that where notice is required 
b y^ statute, the m eeting cannot be legally held unless the notice be ex- 
p Kcitly given in respect of the day^hour^ and place or the stockholders / f /^^ 
are all pr esent andf consenting, but if a single member having the right 
tQ ^e p resent and^vote is not dul^ notified and is absent, or, being pres- 
e ntT ret u ses to consent to the holding of the meeting, its proceedings 
will be void, states the correct rule and is supported by authority. This 
questioTr'af ose' m Charter Gas Engine Co. v. Charter, 47 111. App. 36, 
and the Appellate Court for the Second District, in an opinion written 
by a present member of this court, held that every s tockholder had a 
r ight to be p rese nt at the anjiual m eeting jor the election of direc tor s, 
and it .could not be legally held u ntil after notice of the time and^ace 
had been given in an authentic and legal mode, unless all stodcholders 
were present a nd cons e nting, in person or by proxy. That holding is 
correct, and, as applied^to the facts in this case, neither Mrs. Carus nor 
Lihme having con^nted^ to the. hoj^ing. of the meeting or participated 
in it in any 'way^ the meeting of Dccembej 18, 1913, was not legally 
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h eld, and appellant has no va lid title to the office of dir ector of the 
co mpany by virtue of any action taken jit that meeting. 
I'he judgment of the AppellateXourt is affirmed. 
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>^ A" (Supreme Court of Illinois, 1915. 270 111. 170, 110 N. E. 873.) 

Dunn, j.» * * * The Peru Plow a n d ^Vhe el Co mpany is a 
c orporation organized JiD_dir__the._la ws^ o f Illinois, havi ng; a capita l 
s tock of $4 00,00(),_engaged in the .manufacture of plows, metal wheels , 
and_farm_implements, The complai nants are the owners of 2.027 of 
the 4,000 shares of i ts stocks ; Thomas Cahill being the o wner of 7 
s hares pu rchased in NpvembeTa -19.12. I n Septe m ber, 19 12 , 41 of the 
stockholdgrs^OB^nin^ 2^001 shares of the stock, entered int o the trus t 
agreement in controversy. After re citing^ thaj jhe stockholde rs deemed 
it to their interest that all of their stock should be voted as a un it upon 
all que stions affect.ijag_.the business iind management of the company, 
and^that _Henry Ream had consented to hpid and vote s uch stock 
on behalf of the stockholders^ the agreement provided : 

"That for a valuable consideration, the receipt whereof is hereby 
acknowledged^ an"3rn Further consideration of the mutual c oven ants 
and agreements expressed in tliis agreement, the stockhold ers hereby 
assign, convey, and transfer unto the trustee above named the jium- 
ber of shares of stock of the Peru Plow & Wheel Company, a corpo- 
ration of the state of Illinois, as set opposite their respective names, 
toTe held in trust by the said trustee for the respective sto ckholders 
by whom it'Ts severally assigned, their personal representativ es and 
assigns, upon the following terms and conditions : 

"(IT"T he "said tr ustee shall hold, control, and vote said stock as if 
he was the owner of all of said stock. 

"(2) Said trustee shall determine how said stock shall be voted 
upon any question, at any time and every meeting of the stock- 
holders. 

"(3) All of said stock so held by the trustees shall be voted as a 

"(4) At all elections of directors of the Peru Plow & Wheel Com- 
pany said trustee shall nominate three directors to be voted for at 

2 For discussion of principles, see Clark on Corp. (3d Ed.) {{ 18&-18& 
s Portions of the opinion are omitted. 
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such election, and said trustee shall vote all said stock held by h im 
as a unit _ii^ir_eacf ran3 alT oT th e directors _s o nominatea by him. 

"(5) A v a cancy in the office of tr ust ee^ as_ herein provided for, 
s hall be filled in the following manner, v iz. : In Jthe_event^of_ the death, 
r esignation, or removal, for any cause w hatever^ ojf. said, trustee here- 
in._the vacancy in the p fficeof trusfc^ shall be filled, by, a majority in 
a mount of t he then holder^joj :tb€L.StQck now, owned by^ the following 
s tockhold ers (here appear the names of _the signers of the agreement) 
parties to ^Hi sagFe ement, as a ppear ^ set opposite th^ir respjpctLYe 
names subscribed^hfiiqjto. 

"(6) Said ^rustee^ sJbaJL l^repare. an d issue to th^ sto ckhold ers, cer - 
tificates showing the amount of stock held on behalf of each stockhol^l- 
er, respectively, and the stock so held may be divided and transferred 
injike manner as if it had not been assigned m trustj^. subject to, tjje 
rights and powers of the trustee under this agreement. But no such 
assignment or transfer of stock shall be effective for any purpose until 
surrender of tne certificate issued by said trust ee and the issue of a new 
certificate to the puTchaser, or assignee t hereo f. 

"(7) No fees shall be char ged by su ch trust e e herein designat ed tor 
a nv services performed in^co hnectTon w ith I he trus t J&erebx created. 

"(8) Said trustee shall collect and receive all dividends on the stock 
transferred to and held by him, and shall immediately pay over the 
same to the holders of trust certificates representing such stock as 
th eir respective intere sts appear. The trustee shall not demand or re- 
celve any compensation for receiving and paying over such divi- 
dends. • 

"(9) The rijjitS j^ duties, and powers hereby con ferre d jupon said trus- 
te e shal l_^expi£fi and whnlly rf,a,.Sf. on the 1st day J)i.. September, .aI -D. 
1922, and the trustee shall at said time assign and transfer to the per- 
sons who then hold trustee's certificates evidencing their ownership of 
shares of st ock" the amount of stock to which each holder thereof is 
shown by his trustee^s "certificate to be entitled. 

"(10) Said trustee h ere_by„accepts the trust hereby created by the 
above iffidJoregping.jnstiruinQntj^^nd hereby undertakes to hold, own, 
and vote said stock as therein provided, and to retransfer the same on 
theTsOiyJor^ epte mber, A. D. 1922, to the holders of trustee's cer- 
t ificates evi dencing their rights to receive the same. Said.JxustQ§. fur- 
t her undertakes at al l t[mes tp vote the said stock by, himself or by 
p roxy, and e xercise his powers as trustee in such manner as h? shall 
dee m to be fqr^ the best interests of the stockholders of the Peru Plow 
&~Wheel Co mpany. Said, trus tee. .further^ undertakes to accept addi- 
tional. assignments of stock from any and all stockholders of the Peru 
Plowj&JWheel Company, and to permit any stockholder thereof to be- 
come a subscriber to this agreement. It is expressly understood and 

agreed that Henry Ream, trustee herein referred to, shall not be lia- 
'^ ^ — •* — ^■— — ^» --• • .' 

ble, either directly or indirectly, to any person, firm, or corporation for 
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any lo ss or damage whatever occurring^ on account of the trusteeship , 
o r ifbm any act done by the said trustee in connection with^the duties 
and trusts herein imposed upon him." 

The certificates of stock of the stockholders signing the agreement 
were canceled, andjwq certificates^ for 2,001 shares in the a ^yegrate , 
w^re issued to Ream as trustee. He issued to each sto c kholder a 
trustee's certificate stating that the stockholder to whom it was is - 
sue d was the o wner of a certain number of shares of the capita l 
stock oi {Tie Peru Plow & Wheel Company held by him as tr uste e, sub- 
je ct and pursuant to the Igrm^ conditions, and stipulation s of a cer - 
tain agreement between him, as trustee, and certain stockholders of 
th e said Peru Plow & W heel Company joining m ?he sai Q agreement 
of dat^ September 4, 1912, a copy of which agreement wa s on file 
with the trustee," ahd^feTerence was had to it as to all th e terms^ con - 
dition'sTJnirfiquireme '61 tHe trust. T he certificates were stated 
to be tran^ferable^only on the books of the trustee by the owner 
t hereof in persoin^or by attorney, upon its surrender properly in - 
dorsed, when like new certificates would be issued to the prope r 
o wner o f record. Oii the back of each certificate was a fo rm for_it s 
assignment. 

^mogthe stockholders signin^.the agreement were Kat e Cahill , 
John u. ijahill, anSr Cornelius j. Cahill, who together. owi\ed,2iLfibaD?s 
of stock.. T hey sold iji^ir s]lf7.''p^ ^^ ^b» ^pjgjlaj}?. Tho mas Cahill, 
a nd assigned to him their trust, certificate. He presented the ce r- 
tificate so assigned to him to Henry Ream^ who was jpresident ^of _the 

.'' ^^^ corporation, and demanded that a certificate should b e issued to 

/' ; ^ I him by the president and secretary of the corporation for 70 share s 
of its capital stock : b ut the s aid Henry Ream refused to i ssue suc h 
c ertificate, and s tated that said 70 shares of stock were in cluded in 
t he trust agre ement, and that he could not and would not i ssue a cer - 
tificate for them to Thomas Cahill for that reason. Thomas Cahill 
thereupon notified him that as owner of 70 shares he withdrew the 
same from the said trust agreement and would no longer be bound 
tliereby, and demanded that a certificate be issued to him free from 
any restraint) obligation, or condition under said trust agreement ; 
but said Henry Ream refused to issue such certificate. ♦ ♦ ♦ 

The effect of the agreement was to place the legal title of the 
majority of the stock in Henry Ream, who was given th e power U ) 
vote the stock for ten years upon all questions and at e very meetings 
of the stockholders according to his own discretion, uncontrplled^by 
the stockholders in any way. He then owned 37 shares of stock, and 
thus the entire control of the corporation was conferre d upon the 
owner of less than 1 per cent, of tlie stock, with no po wjer in the 
owners of the remaining 99 per cent to interfere in an y way. We 
have held that it is legitimate for the owners of a. majo rity of the 
stock of a corporation to combine for the purpose of controlling the 
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corpgratioxL. Faulds v. Yates, 57 111. 416, 11 Am. Rep. 24; Venner 
V. Chicago City Railway Co., 258 111. 523, 101 N. E. 949. I n this case , 
h owev er^ the agreement j goes much^arther^Aan .any^ case^w.hich. Jias 
h eretofor e arisen in this court. The voti ng power of the stock is ab- 
solutely separatea from its ownership for a term of years, so that 

t He real owners o f thejgropert;21..^r?-5^W?l£Jb^t Jl"?^ entirely .di- 
v estefl ot its management an d control, or of an y pa rticipation therein. 
Our law contemplate s that corporationsshall ,t)e.j:ontrolled by. a ma- 
jority of the stockholders, acting through directors elected by, them 
ii Tperson or by proxy, and it has been held that aTy -law of a corpg- 
ration w hich author izes bondholders to vote for directors at stock- 
holders' meetings is in violatiga of both the constitutional and stat- 
utory provisions requiriafi^ directors^ to be elected a majorit y o f 
th e shares o f stock of the corporation. Durkee v. People, 155 111. 
354, 40 N. t?626, 46"'Am. St. 'Repr340. The_£pwer to votejpr 
direct ors can be exercised only by stockholders in person or by proxy, 
and they cannot be_4e£riyed or deprive themselves of this^ power. 
Sto ckholders cannot evade the duty ijnpo sed u pon them by law of 
using thei r pow er as stockholders for the welfare of the corpora- 
tion and the general interest of its^ stockholders. A" stockholder mav 
r efuse to exercis e his jQght. tp vote and participate jn .§tpcklxolder3' 
meetings, but he cannot' deprive .himsfili..Qi the BflWfiX .to dp 




A stockholder may ordinarily withdraw from a combination to con- 
trol the majority of the stock of a corporation, and a contract not 
to transfer his shares to the opposition or vote against the combi- 
nation, although it is expressly agreed that the contract shall be ir- 
revocable. 1 Beach on Corporations, § 305. In section 306 of the 
same work it is said: "On ^general principles, the right to vote on 
stock can not be. separated from the ownership in such sense that th^ 
e lective f ranchise shall be in one man and the entire beneficial in- 
terest in another, nor to any extent unless the circumstances take, the 
case out of the general rule. It matters not that the end is benefi- 
cial and the motive good, because it is not always possible to ascertain 
objects and motives, and if such a severance were permissible it might 
be abused." 

W hile the pooling of stock for the purpose of electing directors 
a nj'ofticers an d ^conf rolling^ the management and business of the 
co rpora tion is not necessarily illegal^, an agreement the purpose and 
effect of wTijch are to permit the affairs of the corporation to .be 
m anaged by the determination of persons other than .its_ stockhpldgrs 
or by a m inority oTTts own stockholders is invalid. Shepaug Voting 
Trust Cases, 60 Conn. 553, 24 Atl. 32, supra ; Kreissl v. Distilling Co. 
of America, 61 N. J. Eq. 5, 47 Atl. 471 ; White v. Thomas Inflatable 
Tire Co., 52 N. J. Eq. 178, 28 Atl. 75; Warren v. Pim, 66 N. J. 

WOBMBEB CAS.COBP.— 23 
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Eq. 353, 59 Atl. 773; Bache v. Central Leather Co., 78 N. J. Eq. 
484, 81 Atl. 571 ; Morel v. Hoge, 130 Ga. 625, 61 S. E. 487, 16 L. R. 
A. (N. S.) 1136, 14 Ann. Cas. 935; Harvey v. Linville Improvement 
Co., 118 N. C. 693, 24 S. E. 489, 32 L. R. A. 265, 54 Am. St Rep. 
749; Bridgers v. First Nat. Bank of Tarboro, 152 N. C. 293, 67 S*. E. 
770, 31 L. R. A. (N. S.) 1199. T he principle to be deduced from these 
cases is that the holders of the majority of the. shares jjL.atodLilL-a' 
corporation may control its management^ and every p erson who be- 
comeF'a n''"5wner"?F ?tocTc Has a ri g ht to believe that the corporation 
wilj^_and_ to ins ist that^ it _shalX be managed by the majority: that 
the power to votels inherently attached to and inseparable from the 
real ownership of each share^ and can only be delegated by proxy. 
w ith power of Revocat ion ; tha^ each stockholder must b e f ree jo 
cast his vote, whether by himself or by proxy, for the bes t interes t 
of the corporation: and that each stockholder, if he de sires to do 
SO, 'shall have the right to exercise at each annual meeti ng his own 
judgrnen t as tot he. best, interest of all the stockholders, un trammeled 
by dictationj_^an4mifettered bj.the obligation of any contr g^y t. 

We held in Venner v. Chicago City Railway Co., supra, that the 
election of directors under the provisions of the trust agreement 
there involved, in the manner therein provided, was really an election 
by the stockholdfers through their proxies, and so was not in viola- 
tion of any constitutional or statutory provisions. There is no 
s uch thing as an i rreyocable proxxJo vote stock not coupled witH 
any interest in the stock itself other than the right to vote it A 
proxy, though stated to be irrevocable, may be revoked at an y tim e. 
iXook on Corporations, § 610. "This contract ^aye to 'Henry ileam 
alone the power for ten years to elect three of the five di rector of 
the^ corporation and to formulate and determine its p oliry, ypre - 
strained "anT'unTnHuenced by all the other stockholders or anv o f 
them. The surrender of their duties by the sto ckholders is com- 
plete^and the rnajority have no power to direct the. tr ustee; for h e 
alone is to determine how the stock shall be voted, and to vote it, 
upon any question at any time and every meeting of the st ockhold - 
ers,. HejioJ()nger_represents the majority of the stock for 70_ shares 
have been sold to the complainant Cahill, who has the, entire bene- 
ficial interest therein. Other shares may be spld, so that.hfi£QreJtbe 
expiration of the trust the trustee, who originally represented a 
majority of the stock, but now represents only a minonty^m ay rep- 
resent only his own 37 shares, and yet, if the trust agreement is to 
be enforced, have absolute management and cont^oj of the corpora - 
tion. 

In Smith v. San Francisco & North Pacific Railroad Co,, 115 Cal. 
584, 47 Pac. 582, 35 L. R. A. 309, 56 Am. St. Rep. 119, i t was held 
that an agreement by several purchasers of stock in a corporation 
to vote it as a unit for five years, in accordance with the decision 
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of the m ajority, is binding upon the parties and irrevocable. In 
Carnegie Trust Corv.'^ecurTfy'' Lit eTnsrXo.''(5r" America, TTl Va. 
1, 68 S. E. 412, 31 L. R. A. (N. S.) 1186, 21 Ann. Cas. 1287, the 
Supreme Court of Virginia held that an agreement among stock- 
holders to place their stock in the hands of trustees for 25 years, to 
enable the trustees to manage the corporation, constitutes a valid trust. 
T hese cases ar e inconsistent with the views which we have expressed 
an d the cases cTterf in" support of them, but in our judgment the latter 
ca ses state tne true_rule. ♦ ♦ ♦ 
Judgment^reversed. 



J. 




y.'"'^^l//W' BRIGHTMAN v. BATES. 

V . (Snpreim Jndlclal Coart ot Massachusetts, 1900. 175 Mass. 105, 55 N. B. 800.) 

^*^ Actions by Frank W. Brightman, against Lot.B.. Bales Jaad..agaill§t 

Jamei^^EjlAvight. Actions tried together. T here was a judgm e nt in 
eadbJor.£laiptiLff^ accLthe Qa§e^. are. reported for. rulings. ^Affirmed. 

Holmes, C. J. These are actions upon a covenant executed bv the 
d efen dants. The covenant reci tes that lj360_ shares of jjie stock, Sii 
the Union Street-Railway Company in New Bedford have beeiL S>^ 
are about to be , purchased by a s yndicatCj^under^an agree^rnent qf_Sep- 
te mber 4 ^1i$^4i t hat the plaintiff has been largely instruniental in 
o rganizing the syndicate; and that Tie^cohji^ ers "th at for his services 
t herein^ in case the synd icate is fo^nigd^_and the afoFesald shares .pur- 
chased , he should r eceive for hi s compensation" a certain amount of 
stocky These recitals are followe3r]5y several covenants on the . pict 
o f the defend ants, and one other to j[iye_the.pi[aintiffj in stock of the 
c ompany, at $l(>9 a jh are, a commis sion of $4 a^ share "upon the num- 
ber of shares we sell to said syndicate^ less the number of shares we 
have severally subscribed as members of said syndicate," and certain 
o ther deductio ns in ca§e. Jthfi-COmpen^ation yras not got from the syndi- 
cate^ T he judg e before whom the ca se was tried found for the plain- 
ti ff, an d the case isTiere upon a report of requests for rulings, which 
in various forms raise the question whether such a finding can be 
justified in-law. 

Fefore going further, we will dispose of one or two objections which 
were not the main ground of defense, and were not much pressed. 
The covenant was delivered to the plaintiff, and properly might be 
found, if not ruled, to be made to him. Beyond acceptance of the de- 
livery to him, no other acceptance or notice of acceptance was neces- 
sary. Thej:onlract is jntelligible. We cannot say that the judge was 
n ot wa rranted in^ finding that whatever efforts to get the compensation 
from die syndicate were necessary before coming on the defendants 
had b een made. The lj360..^r.es were subscribed for, and, although 
sorne of the subscriptions were upon stipulations, that does not affect 
the case, because all the" stock was taken and paid for before the ac- 
tion was brought. We pass to the principal defense. 

' .« . --* « . * 

• , • • • • 
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T he syndicate referred to was formed und er an other written agree- 
ment, whereby the subscribers recite their desire to beco me members 
oj it, to the end that control of the railway company an d advantage to 
th em may De gaine37 agree to tafc e the shares set agai nst th eir names 
at $169 a share, and further agree after the purchase to enter into a 
pooling contract^_wh?rebv all the. syndicate stock "sh all b^ voted at 
each annual meeting for a period of not less than three y ears for such 
board of directors as s hall be jiamegL by a committee of five of the 
subscribeTs, with power to a majority of tliem to fill any va cancy in 
tEe committee. It is. sa id that this agreement was ill egal, and that 
the. covenant sued upon was so directly aimed at helping to brin^ the 
u nlawruinarrangemen t about jhat it must fall with the other. Barnes 
v. Smith, ISy Mass7344;'347, 34N! E. 403;' Gibbs v. Gas Co., 130 
U. S. 396, 9 Sup. Ct 553, 32 L. Ed. 979. 

With regard to t his contentjon it is to be observed, i n the first pl^ce . 
that the syndicate agreement is dated September 4th and tf ie covenant 




as already certa in. Although one^ or two sub scrip tigns see m to have 
been sijgjied a day or two later, we do not perceive why t he judg e 
maynot have found that the services all had been rendered at the 
date of the covenant, andj in view of the defendants* testi mony that 
they never heard of those services before September 22d^ why h e may 
not have iouim that the covenant was a voluntary one, the legality of 
which would not be affected by the nature of the executed transaq^pn 
which happened to furnish a motive for making it. Gray v. Mathias, 

5 TtrTss-. — • - ■ 

^i^J!?Li??i^i52-^^^^ "^> *" ^^ covenant \yas, depende nt upon the 
rendering of further services, it was so closely connected with th e 
syndicate agreement as to fall if the latter cannot be su stained, we 
pass to the question whether the latter agreement is unla wful on its 
face, bearing in mind that, unless it is unlawful on its fac e^ it has the 
advantage oF a finding in favor of the plaintiff. I n dealing with this 

question it 3o_e3 not. Jiefid tp.be said that rnmhinatinn nf rnmmnn ip- 

terests is necessary, and constantly is taking plac?. It is as legitimate 
lor a majority of stockholders to combine as for other people . The 
"^ fact that they expect "gain and advantage" (in the words of the syndi - 

V^ cate agreement) to accrue to them does not make the com bination y^ - 
lawful. That expectation and /ntent would have that effect only if th e 
gain was to be at the expense of the corporation, or in some way was 
in tended to worka wrong to the other stockholders. No such intent 
appears, and, although it is .impossible not to view such an arrangemen t 
with suspicion^ it; is also impossible to let suspicion tak e the place of 
proof. 

The_only serious ground. of objection is the agreement that the stock 
"shall be voted at each annual meeting" for three years for a board 
of directors named by the committee. It is suggested lEat this was an 
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un lawful attempt by the contracting part ies to^deBnye„ them selves in 
advance of their deliberative power and duty as stockholders, and to 
s ubmit themselves to the dictation of five men, w ho,, in_ thQ.^iutuifo 
mijght not be even member s of the corporation. Perhaps the notion 
Up on which these sugg estions are foundedhas been pres sed somewhat 
further than wou ld be warra nted by more farse eing views. .but-W.C 
have no occasion to discuss it in this broad form. The question be-' 
ore us IS not wh ethe r it wo ul d be possible to carrv gut„ ftg gpntract 
in a way which would have made the contract bad if specified in it, but 
whejher It w as impossible to carry q u^ the_contract_in ^awaj;^ which 
might lawfully have been specified in advance. We put the question 
in this form, because fHerels rib doubt that the subscribers might actu- 
ally have done the things stipulated without giving any one a right 
to complain; that is to say, they might have held their stock, and 
voted, by previous understanding, according to the advice of the com- 
mittee, as long as they chose. The question is what they might con- 
tract to do, for this is supposed to be a case where a contract to do 
lawful acts is unlawful. 

The syndicate agreement does not specify how it is to be carried 
out. It cpnte mpiates t he making of another^ contract. As the later 
c Sntract is to be a pooling contract, it was*^ possible, if not prob'abTej 
that one element of the arrangement would be that the title to the 
st ocK should be give n ti)_a trustee^ and tHTs happened in fact. During 
t he three years the stock seems to have been held by a banlc. The stock 
was transfe rred to it, and was not transferred to the members of the 
syndicate* But it would have been possible, consistently with the terms 
of the syndicate agreement, that the committee who were to name the 
board of directors themselves should be the trustees. In that case the 
trustees, of course, would have voted on the stock. They, not their 

cestuis que trustent, would have been the stockholders for the time "v , ^^ 

being. We k now nothing in the policy of our law to prevent a ma- /) ^ /[r 
jority of stockholders from transferring their stock to a trustee with 
uprestricted power to vote upon it. Brown v. Steamship Co., 5 Blatchf . 
525, 527, Fed. Cas. No. 2,025. See Greene v. Nash, 85 Me. 148, 26 
Atl. 1114. 

Supposing that the committee had been trustees, what would the 
syndicate agreement have amounted to then? Merely an agreement 
by each of the trustees to vote as they should jointly agree to vote, 
and an agreement by the subscribers not to demand back their shares 
for three years. The latter term certainly is not illegal, whetlier valid 
or not. A stockholder has a right to put his shares in trust, whatever 
his motive. I f the trust is an active, one^ he cannot terminate.it at 
wiJb and t he att empt Ji^ cutJiimself off by contract^.. instead of by 
the imposition of duties^ from ending it, certainly is, not enough to 
poison the covenant with the plaintiff. See Williams v. Montgomery, 
148 N. *Y7 519, 525, 43 N. E. 57. It might be held that the duty of 
voting incident to the legal title made such a trust an active one in 
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all cases. As to the arrangement for the trustees unit ing to e lect their 
\ candidates, tlie decisions of other states show that such ar rangements 

I • 4 c^ '^^Y? "^^^^ upheld, and we do not think that it needs argum ent to prove 
' ' " tl2?lJ]^^J„?ttd?^^^^ ^FstocK hoIHers want to make their power felli 
they must unite. T herejs no reason wJiy amajority^io uld not a^ec 
to keep together. Faulds v.'Yates, 57 111. 416,11 AmrRep. 24; Smith 
vrRaiTwayTIB:, 115 Cal. 584, 47 Pac. 582, 35 L. R. A. 309, 56 Am. 
St. Rep. 119; Havemeyer v. Havemeyer, 43 N. Y. Super. Ct 506, 
512, 513, affirmed, according to Beach, Priv. Corp. § 504, note 6, and 
Fisher v. Bush, 35 Hun, 641, in 86 N. Y. 618. See Brown v. Steam- 
ship Co., 5 Blatchf. 525, 527, Fed. Cas. No. 2,025. 

We have considered such decisions elsewhere as have been called 

to our attention or found by us. Few of them are by courts of final 

resort. Nothing that wehave found in them satisfied jis.1 

belowjwas not warranted in fiiidii^ for tlie plaintiff. 

Judg ment a ffirmed. 



' ^* ^" i<^ III. Relation between Officers and Corporaticm^ 

h \ V 

. J'\ ^y^^ CRITTENDEN & COWLER CO. v. COWLER- 

\ ^\ (Supreme CJourt of New York, Appellate Division, Third Department, 1901. 
,^r 66 App. Dlv. 95, 72 N. Y. Supp. 702.) 

\ ■ ^'^ Appeal from Special Term. 

S uit for an injunctio n bv the Crittenden ■&..Cnw1p.r-<^<^"ipy^pY againfi** 
Benjamin b^^Cowler From an order^grantjng an injunction pendent e 
lite restrainiug.,Jth^ defendant from assigning, surrenderin g, ^r c^is - 
posing^ofjajg.ase, and from taking any proceedings thereu nder to eject 
plaintiff from the leased premises^ and from in any w av interf 
with plaintiff's enjoyment of the full benefit of such lease as though 
made to it as lessee, the defendant appeals. Reversed. 

Kkllogg, J. It appears from the moving papers: That plaintif f 
is ^dor nestic cprj)qrati.on ^engaged in the business nf selling ^\ r?tfVi^ 
stationery, wall paper, etc., in Glens Falls, N. Y. That the lease of 
t fie st ore it occupied and did business at expired May_1^19QL That 
defendant and one James W. Barber were at that time^ and lOLSOiae 
months prior thereto, the sole directors of said corporation. T hat Mr . 
Barber Jhad control of the majority of stock of said corp oration . That 
f or so me time prior to May 1, 1901, a feud existed betweentjiese di- 
re^tors. Thatlilr. -. Barber threatened to deprive defendant of tb e 
management of the corporate business. That Mr. Barber first a£pli_ed 
to the landlord for a new lease running to the corporation; t he cor - 

* For discussion of principles, see Clark on Corp. (3d Ed.) S 200. 
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p oration never having a lease f roni the landlord^ but ha ving^QfiaU^ied 
u nder a lease assigTied tQ it^ b y a f or merj£5S£&. That, soq t^ aftpr thf> 
a pplication for a leasejnade by. ^^^ EarbfiXi* Jtho^ef ^ndaot applied 
for a lease inTns own name. There utx>n the landlord made a journey 
from his residence in Poughkeepsie to Glens Falls to investi^tG-ihfi 
sit uation. At Glens Falls the landlord had a meeting, at which was 
rep resent ed the defendant, Mr. Barber, and all the stockholders of 
t he corporatio n. The propriety o r wisdom qi_ leasing Jhe £remises Jo 
t he corpor ation sep m S-fO.h^ve been fully considered at that time by 
t he landl ord, andjie seems to have reached th^ determination not to 
l ease to the corppratipn. He refused its applica tion f or Ai??se, say- 
ing^ll'tKatTe had jnever recognized the.QorporatlQix aa his. tenant,. an4 
that he w ould not recognize it now." Tligjease^in questign was there- 
after, and uponjthejanie day (April .29^ 1901),. mad^ with defendant. 
T he le ase covenants against subletting and against assigning. thfiJe^^ge 
of the premisej. fijallfed. the. "3tQre;." A bond with surety was exacted 
of~tiie defendant by the landlord, and was furnished for the faithful 
performance of all the covenants of the lease. 

This case presents material facts which distinguish the case from any 
reported case brought to our attention. Here there was n o secret 
le§sing]|^no act done "behind the baqk." Here we have a pos itive re- 
f usal on tlie j)art 67" the landlord to accept the corporation as a tep- 
ant . This refusal, after application made and considered, disposed 
of and cut off that "expectancy" which is declared by some authorities 
to run with every lease,— the expectancy of a renewal. This has been 
deeme d a species of property in the lessee, and a copartner or on,e 
s tanding In any fiduciary capacity is not permitted to profit by taking 
aJjienewaTin his own name while this expectancy exists. But the 
rule ceases to operate when such expectancy no longer exists. It will 
hardly be claimed that a landlord may not exercise his own discretion 
i n the s election of a tenant. He may or may not renew, as he. chooses. 
W hen onc e he has declared against renewal, the tenant, then in oc- 
cupation, has no more anjexpectancy which can be dealt with, ^ho- 
ever thereafter leases does the tenant no injury, and takes from him,^ 
n o prop erty pr^prqperty rights. I see no reason i n law or equity in \ / ^<. 
excluding a copartner or a director in a corporation from dealing with *^^ "^ 
the l andlord i n r espe ct to thepremises after a renewal to the occupy- 
in g tenant h as -been rciused /by the landlord. The terms of tlie lease 
in question are presumably the terms insisted upon by the landlord. 
A s between the lan dlord and this defendant the lease is binding. 
Th ere can be no subletting and no assigning without the landlord's 
consent. This would seem to place the mterference by the courts to 
fprfe.a subletting to the plaintiff, and to make a tenant for the land- 
lord without his consent, as quite beyond its powers. Under the facts 
in this case, whatever redress the plaintiff may have, it does not seem 
t o me that it^can have the right to occupy these premises as tenant 
without first getting permission of the landlord. Therefore, to en- 
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join the defe nd ant aga inst performance of the letter of his lease, and 
pirjnipjpg j^t^rferenrfi in the occupancy by the corpo ration of these 
p remises, is to i nstall a tenant in spite of the covenants of the lease , 
and to interfere'wTtH' contract relations in a way unpreced ented and 
unwaf ranted By the facts here disclosed. 

The^order should^ be reversed, with $10 costs and disbursements, 
and motion for injunction Henied, with $10 costs. All concur^ 



i^, 



\ IV. Liability of Officers and Directors to the Corporation* 




GIBBONS v. ANDERSON. 

(Circuit Court of United States, 1897. 80 Fed. 845i) 

, SevERENS, J.* T he bill in this case was fi led hy the complainants 
as receiver of the City National Bank of Greenville, to, e stablish the 
li ability of the, def Qndk.ntSi Foster and Anderson, who,jK£]:£_directors 
of the^ank^f otjifigli^ence. in the_ pe rformance of their d uties as such > 
which it is alleged has resulted Jn a heavy loss to the Jt)ank_^anyijt3 
creditors/' The ba nk was grganize^'^April 2R," 1S84* wTth a cap\tu\ 
st ock of $50,000 . It_was suspended on the 22d day of Ju ne, 1893 . The; 
c omplainant w as appointed receiver thereof by the comptr oller of th e 
c urrency five^d ays Tatcrl'^and on July 1. 1893^ entered upon the di s- 
c harge of his duties . T he total liability of the bank to its creditors at 
the time of its failure was $237,733. The nominal value of its assets 
was about $326,000, but the total net amount which the r eceiver h^s 
been able toj;eaijze from the assets is only about $40,000. T his result 
i s certainly a very startling one, and the enormous loss in the liquida - 
tion of t he baplTs'assets calls for an inquiry for its jcaj[X§§s. And they 
are not far to seek. The defe ndants were membersof the board of 
directors from its organization to the date of its suspension. Le Roy 
Moore was another director, and, either in the capacity of_ casJi Tc^ or 
p resident, was its managing officer during the whole of t he bank's op - 
eratioiis] If during part of the time another person was cashier, he 
was only nominally such. Mgong dominated the bank, and excreted 
the functions of cashier. Upon investigation it turns QUt^.that suhstan- 
tially from the beginning Moore employed the bank for the_^romotion 
of his own "business enterprises, and, to a steadily increasing amount^ 
has in one way and another diverted its funds to his owjn^^e^_to,jhg 
extent .that at the date of the suspension of the bank. he wa s ^n^ebted 
to the bank jjpon^ paper of which he was the maker .m th§ sum p| 

8 For discnsslon of principles, see Clark on Corp. (3d Ed.) §{ 203-203w 

« A portion of the cuiinion is oinittcd. ^ ' ^ 

<. " t \' /iV^ 
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$ 36,263.63. and as indorser in his own name in th e sum of $44.819.59> 
He was al so liable as in dorser unde r the name of Le Roy Moore & 



o. in the sum of $17,419.9Z. No other person than Le Roy Moore 
was liable for these indorsements of Le Roy Moore & Co. ; the other 
member having long since been discharged by the renewal of paper 
and the extension of credit without his knowledge, — ^that firm having 
been dissolved in 1887, and the liabilities thereof assumed by Moore. 
Th ere was also in the bank at the time of its suspension, representing 
p art of its assets, paper upon which the Stanwood Manufacturing 
Co mpany was maker to the amount ot $»,^:)U, arirupon"'wIiTcH It was 
i ndorser, $67,748.54, a m ounting in a ll to $76.498.54. This Stan^^Qod 
Manufacturing Company was a business concern of which Moore was 
t he ow ner, with a..trifliGfejsxQepjtiQIi. He owned 2,400 of the 2,500 
shares of $10 each, and, so far as appears, only 20 other shares were 
taken. The books of the company show that $15,000 only of its capital 
stock were paid in, and this by Le Roy Moore's individual promissory 
notes, upon which he never made any payment. The bank had a ch at- 
t gl mortgage on all its property, and the sum of $3,5 00 was the sum 
realized out of the sale of that property under this mortgage. Over 
S63 ^0QQ o f pap^f held bv the bank, upon which^the St anwood Manu - 
f acturing Company was indorser^ consisted of accommodation notes 
made by the employes about the factory of tiie Stan\vpoj^l^anu factur - 
i n^ Company, and was worthle ss. This paper was all unloaded upon 
th e bank by M oore in the prosecution of his own enterprises, and 0£- 
erate d pra cticafTTas a credit to himself. For a number of years prior 
to the suspension of the bank he was a borrower from it, either upon 
h is own n ame^ or under a guise so thin as to be transparent^, to an 
amount grossly in excess of the legal limit. The comptroller in his 
letter of October 14, 1892, states that at the last examination he was 
directly indebted to the bank in the sum of $29,565. In all these ways , 
direct and indirect, Moore converted the assets of the bank to his 
own use, and m the end it appears that for all these large sums which 
Moorehad obtained, and which were represented by paper which.. b^ 
h a3 employed tor th atjmrpose^ aniounting^ to $l72j768.S8, only a yery 
lit tle ca n be realized. Moore made a trust deed of all his property 
t o secure the debt s he owed to the bank, out of which not more than 
$ 12,000 to^$l 5.00 can be_realized. This is the res ult not, of. a.singL& 
f raud, nor of a group of contemporaneous f rauds^ practiced by Moore, 
but^_jLs.jlready stated^ it -is.,ihg. consequence of .malver^atiQxi.flf.tbe 
funds of the \ i^ p\( ^ r^^ ^^9yJ?J^^ beginning of its histcyy. It is need- 
less to go into detail. The books of the bank show that he was going 
deeper and deeper into the funds of the bank, and, under one cover 
or another, converted of its assets more than three times the amount 
of its capital stock. 

The defendants, who were directors all this time, say that they were 

a ny thing wrong in the affairs of the bank until their eyes 

w ere opene d to the facts by. it^^failure, Greenville is a small place^ 
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of only a bout 3.000 inhab itants, and the defendants r esided there . The 
volume of the business of the bank was comparatively smal l-;— certainl y 
not so "Targ e T)ut th at "the most cursory examination of the genera l 
f eatures " oT its business by any one having ordinary bu siness intelh - 
g5ice"wbuld have disclosea the truth. It is contended by the directors 
th at they did not in fact know Jipw Mppre .was jQarryiOfi^ tl;L£jgiil22yi2£,e 
out of it. jind it isjdie more charita^^ view to ^^k^ thflJr rondlir^ ^P 
the extent that supine negligence is more easily eynif^eff th:tn ac^riye 
iraud T There is in the record the testimony of witnesses statmg that 
at the time of the failure of the bank these defendants declared that 
they trusted all to the president, and that they knew but little of the 
bank's affairs, relying as they did upon their confidence in the man- 
agement But what..dse can be said than that, if thej^ had notice of 
the facts, they were culpable^ or that, if they did not know them , they 
were grossly neg ligent and inattentive. to their duties? The testimony 
i '^ convinces me that the latter is the fact, and that their negligence and 
lack of interest was so profound that not even the disclosu res and the 
warning contained in the letter of the comptroller of Octo ber 14/1892 . 
and which, pursuant to his request, was brought to fli eir attention. 
a roused th em from the stupor which beset themj for the situation 
was in no wise redeemed, and grew steadily worse witho ut the mov - 
ing of a hand ty the directors to save it. From the time of their elec - 
t ion the board of directors seems to havg j^1t ^i7])firf d o ver the affairs 
oT 3ie bank while its managing officer was plundering it of all that i t 
ownecI7~and much that belonged to others. Once in a while there 
seems to have been some faint consciousness, but nothing which in- 
dicates any activity. But they sav, and have railed wi tnesses to prove , 
that acting in accord with the usage and custom of national banks, and 
having called into the management a person in whom . tlifijUisuLsn- 
tire confidence, which was justified by his reputation^ .a^iL-CfilQinitted 
the affairs of the bank to him, they were not bound to havp Hnnh^ un^ 
distrusTonirs'"'cofrect dealing until something occurred which shoul d 
arouse suspicion. And this is their defense. 

The learned counsel for the defendants puts the question thus: 
"Whether a director in a national bank is individually liable for loss 
to the bank accruing through another director, viz., its president, when 
such mismanagement was not known to or participated in by the di- 
rectors sought to be charged." Or, in another form: " Whether an 
i ndividua l director in ^ natipjiaiiank is liable in his indi vidual capacity 
for all losses occasioned by the mismanagement of the bank's affairs 
by a trusted officer through the neglect of the board of directors 16 
meet and examine into the affairs of the bank." 

These questions present in the most favorable light for the defend- 
ants what is undoubtedly the substance of the inquiry upon the facts 
which existed in this case, and which is, in short, this: Whether the 
duty of the board of directors is discharged by the sel ection of officers 
orgoiaid*^reputation for ability and integrity, and then leaving the af* 
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f airs of the bank without any other super vision or examin ation tiban 
mere inquiry of the officer, and relying upon his statements until some 
<: ause for suspicion attracts their attentio p. Section 9 of the national 
banking act, being section 5147 of the Revised Statutes, provides that : 
"Each directorj^ when appointed or elected, shall takean^oatli^thatiig 
will, so^far'as ffi e^'jut^l^^evolyesoii^h^ aud hon^s^xjd- 

minister the affairs of such association." 

A nd by section 5145 it is declared that the affairs o f such associa - 
tio n shall be managed by not less than five directors. The oath which 
the director is required to take, that he will diligently and honestly 
administer th eanair s of such association, indicates the scope of his U ^^^^ 
obligation . The management of the bank is cast _U2PiL^^^..^2SL4 J9/ ^^♦^-^ 
dTrectors. The duty of managing and administering the affairs of the 
bank by the board of directors has been differently construed in deci- 
sions bearing upon this subject, but it is not necessary for me to ana- 
lyze the cases, or to reconcile their apparent differences. Some of 
them have gone to a length which in my opinion is extremely dan- 
gerous to the public safety, and, if generally applied, would make these 
banking associations, which were designed to supply the people of the 
country with financial institutions hedged about with security on 
which their confidence might securely rest, the objects of doubt and 
distrust. The rule of decision by wh ich my judgm ent in the pr esent 

I .. ■■ I !_■ ■■— ' I I - I I -^ 1 ^ I f ilm «r ' 

<: ase must be guided is laid down i n the case of_Briggsjv. Spaulding , 
141 U. S. 132, 11 Sup. Ct. 924, 35 L. Ed. 662." Muchj^nhejihcus- 
sion in that case was devoted to the consideration of the special cir- 
cumsfarices upon which rested the charges made against the several 
directors. Those circumstances have little or no resemblance to those 
of the present case, and not much aid is afforded by that part of the 
discussion; for, as the court in that case observed, each case must 
stand upon its own facts. The directors in that case were held to be 
excusable. 

One very important and noticeable difference between that case and 
this is in the fact that the question there was narrowed down to one 
of fact, as to whether the defendants were fairly liable for not pre- 
venting loss by putting the bank into liquidation within 90 days after 
they became directors, the previous condition of the bank being ad- 
mitted to have been good, whereas in the present case the defend- 
ants' neglect runs through quite a number of years. But the court la id 
down certain general rules by which the obligation of directors of 
nation al ba nks_is^ to be ,testgd j^.. that js to say, they declare what is the 
mTnjmum of that obligation. Chief Justice Fuller, delivering the opin- 
ion of the court, said: "We hold that, directors must exerci se ordi- \ 
nary care and prudence in the administration of the affairs of a bank, / 
a nd th at this includes something more than^ QjBBiciaticg as JBlguceheads. f " ^ ' ^ ^ 
They are entitled, under the law, to commit the banking business, as 
<iefined, to tneir duly-authorized officers, but this does not absolve them 
from the duty of reasonable supervision; nor ought they to be per- 



364 MANAGEMENT OP COBPOBATIONS — OFFICERS AND AGENTS 

mitted to be shielded from liability beca use o f want of knowledge of 
wr ons^doing^ if that ign orance is the result of ^oss inattention /' 

in my qpjnion^ it does r^nt rvif^of thf^ rf^guW^ij^fpf^ nf thj«^ c^fatprnpnt 
of the law that directors may confide the manacrpment nf the onera- 
tions of the bank to a trusted officer, and then repose uoon their con - 
fi Jcnce in h is^rigjit^conductj_wj thput makin g e xaminat ion themselves ^ 
^ or relying upon his answers to general questions put to him with 
regard to the status of the affairs of the bank. To begin with, it is 
to be assumed in every case that the directors have not selected any 
other than a man of good reputation for capacity and integrity. Any 
other idea assumes that they have been guilty at the outset of a glar- 
ing fault. Further, it is a well-known fact that a large proportion of 
the disasters which befall banking institutions come from the mal- 
feasance of just such men, and it would be manifest to everybody that 
only a satisfactory and quieting reply would be made by the official 
who has any reason for concealment. Again, what are tfie duties of 
management that are committed to the cashier, or thie officer stand- 
ing in his place? They are those which relate to the details of the 
business, to the conduct of particular transactions. Even in respect 
of those, his duties are conjoint with those of the board of directors^ 
in large affairs it is his duty to confer with the bo^d. In questions 
of doubTa nd'Hi ffrculfy, and where there is time for consultation, it is 
h js duty to seek t heir advise and direction. It is his dutv to look after 
the details of the office business, and generally to conduct its ordinary 
ojperjitipng^ ^ It is the right and duty of the board to maint ain a^ super- 
vision of the affairs of the bank; to have a general knowledge of the 
manner in which its business is conducted, and of the char acter o f 
that_ business ;^ and to have at least such a degree of inti macv with it s 
affairs as to know^6*wh*6m7"an3"up6n wHat security, its l arge lines o f 
c redit are giv en; and generally to know of, and give direction with 
regard to, the important and general affairs of the bank, of which 
the cashier executes the details. They are not expected to watch the 
routine of every day's business, or observe the particular state of the 
accounts, unless there is special reason ; nor are they to be held re- 
sponsible for any sudden and unforeseen dereliction of executive of- 
ficers, or other accidents which there was no reason to apprehend. 
The duties of the board and of the cashier are correlative. One side 
are those of an executive nature, which relate mainly to the details. 
On the other are those of an administrative character, which relate 
to direction and supervision ; and supervision is as necessarily incum- 
bent upon the board as direction, unless the affairs of banks are to be 
left entirely to the trustworthiness of cashiers. 

Doubtle ss there are many matters wj^ich stand jdo middle grnund^ 
a nd w here it may be difficult to fix the responsibility, but I think 
there is nonsuch difficulty here. T he idea w hich seems to prevail in 
s ome qu arters^ tliata director is chosen becaus^ he is a man of goo5 
standing^ and character, and on that account will give rcDutation to- 
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t he bank, and that his only office is to delegate to some other person 
the manag ement o f its affairs, and rest on th at until his suspicion is 
aroused, which generally does not happen until the mischief is done, 
•c annot De accepted a s sound. It is sometimes suggested, in effect, 
that, if larger responsibilities are devolved upon directors, few men 
would be willing to risk their character and means by taking such an 
office; but congress had some substantial purpose when, in addition 
to the provision for executive officers, it further provided for a board 
of directors to manage the bank and administer its affairs. The stock- 
holders might elect a cashier, and a president as well. The banks 
themselves are prone to state, and hold out to the public, who com- 
pose their boards of directors. The idea is not to be tolerated that 
they serve as merely gilded ornaments of the institution, to enhance 
its attractiveness, or that their reputations should be used as a lure to ' 
customers. Wh at th e public suppose, and have the right to suppose, 
isjthat those men have been selected by reason of their high character 
f or TnT egfitV] their sound judgment, and ISeir capacity ?or conducting 
t he affairs of the bank safelv and securelv . The public act on tliis 
Pr esumption, and trust their property with the bank in the confidence 
that the directors will discharge a substantial duty. How long would 
any national bank have the confi de nce of deposit ors or other creditors 
if it were given out that these directors whose names so often stand 
at the head of its business cards and advertisements, and who are al- 
ways used as makeweights in its solicitations for business, would only 
select a cashier, and surrender the management to himr It is safe 
to say such an institution would be shunned and could not endure. 
It is inconsistent with the purpose and policy of the banking act that 
its vital interests should be committed to one man, without oversight 
and control. 

Recurring to the present case, it is clear that unless the board of 
d irectors is t o be absolyedjy^ppn vie theory that they, were justified ixi 
committing the affairs of the bank to Moore, and relying uponhis^^po.d 
conHuct. andVhis-ailS^fiJiaJlfiL the perfunctory questions which were 
occasionally put to him. until they were brought to the facts by the 
collapse of the bank upon the first prick of a financial stringency such 
a s cam e upon the country m the summer of 1893, they must be held 
li^bJ^ It is with sincere commiseration and regret that the court* feels 
compelled to reach this conclusion, in view of the consequence which 
must follow to these directors. But there is another side to this mat- 
ter. T he court cannot ignore the rig hts a nd interest s of t he depositors 
a nd othe rswh o have trustf ull y c; ;Qnfi ded their money to the bank , and 
wh o now find tf iat it was run through a shell into the hands of Moore, 
w hile the def enda ntsjurned jheir heads away, and failed to give them 
the protection which a propj^r discharge of their duties would have af- 
forded. The records of the board of directprs make a sorry showing, 
when put in contrast with tHe financial history of the bank. The en- 
tries are few, at long intervals, and are almost wholly limited to the 
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election of directors smd the declaration of dividends. They are feebly 
supplemented by the oral testimony .of the defendants, which tends 
only to show that individual inquiries were occasionally made by them^ 
of a comparatively superficial character. There was no examination 
of the books ; at least none of any value. ^ If there had been such 
examination by a fairly intelligent man, such as a director promises 
he is, the condition of things would have been seen. It is not irrecon- 
cilable with what they declared, when the bank failed, with respect 
to their knowledge of its affairs, and with what I must believe was sub- 
stantially the truth of the matter. I t may be conceded that the mem - 
b ers of the board were not responsible for th e mal feasance or n on- 
f easan ce of their associates, where^ the f?iult pf ^h^ j?thfiri^ W^f^ "^^ 
known to them, and they wer^ helpless, to prevent the con sequences : 
but in the present case the charge of negligence rests up on the whol e 
board, and there is nothing to show that the defendants took any step s 
to retr ieve the consequences oF the joint negligence. If th e defend - 
ants Tia3 ^eeif able to show that they themselves had do ne what t hey 
could to mduce the board to attend to its duty, a different case w ould 
be presented. * * * 
^TJecree entered in conformity with opinion. 
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CHILDS v. WHITE. 

(Supreme Coart of New York, Appellate Division, First Department, 1913. 

168 App. Div. 1, 142 N. Y. Supp. 732.) 

Appeal from Trial Term, New York County. 

Action by William H. Childs against H. Kjrke White. From a 
ju dgment entere d on a directed verd ict for defend ant,' plaintiff appeals. 
Bf eversed,~ a hd new t nal granted. 

HoTcHKiss, J. I n Octo ber^ .191 0^ plamtiff purchased from the do- 
mestic busine ss corporation of White, .Van^Qlahn & Co. $5Q,600 of its 
preferred stock at pfir. In May, 1911, the company wa s adjudged a 
bankrupt. By this action plaintiff seeks to recover his lo ss from de - 
f end^t^ whom he alleges was continuously a director of the company 
from its organization in December, 1908, until its failure. In brie_f > 
the negligence alleged in the complaint, evidence tending to prov^ 
which was given in plaintiff's behalf at the trial, was that defendant, 
knowing the company to be insolvent at its inceptio n, becarne a"3irecto r 
to facilitate the sale of the company's preferred stock b y giving t o the 
co mpany the benefit of his name and his reputation f or wealth an d 
business success: that defendant was negligent in the performance of 
his duties as director, and permitted one Van Glahn to manage^all j>f 
the company's affairs, including the sale of said stock, which sale was 
accomplished by false circulars, false reports to one or more'commej- 
cial agencies, the payment of unearned dividends (see Ottinger v. Ben- 
nett, 203 N. Y. 554, 96 N. E. 1123, reversing s. c. on opinion Miller, J.^ 
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144 App. Div. 525, 129 N. Y. Supp. 819), false oral statements mad e by 
V an Glahn personal ly, and by other deceitful means, of some of whiA 
acts defendant hadjctual KngyyTed ge as t o others he had notice of_f acts 
which should have put him on inquiry, and that as to all. if defendant 
had conducted himself witn reasonable prudence and had he not prac- 
ticaHy abdicatedall and failed to perform any of his duties as director, 
he would have known the circumstances under which the stock was 
befng sold, and plaintiff would not have been led into the investment 
and loss of his money. 

The respo ndent ar^es that such an acti on will not lie; that^tiiere 
is no " 







a ny necessary . But tw o eleme nts a r^ Qf J iJI^rily necessary to sustain ^y \^^ 
an action for negligence — a violation of duty owing by one to another / 2t^ \ , 



or to the public, followed by such an injury as is the natural conse- 
quence oitne negligent act, or whicli might reasonably have been antici- 
pa ted to result tne reTrQm"'(per Andrews, C. J., Knox v. Eden Musee 
Alii. Co., 148 E."y ."441, 461, 462, 42 N. E. 988, 31 L. R. A. 779, 51 Am. 
St. Rep. 700). 

That directors of corporations owe a certain measure of duty not 
only tojexisting stockholders, but as well to those from whom the cor- 
p oration mav solicit sub scri ptions for }t<s^ Qtnrlr nr «^f;curi^i^gj__e".cl .that 
^.?y ?r^ ^^ th at, behalf b ound to use some degree of both diligence and 
care in the performance of such duties as properly pertain to their 

ce, and are liable for negligence in failing §q to doj^ is a proppsitiop 
t oo well established to be n o w ope jn. to dispute. What is due diligen ce 
a nd care var ies wi th the circu mstances pf„each case, and it is impos- ^ 
s ible to formula te pr ecisely general rules which will cover all states ) 
oT fact But that directors are bound to use a reasonable degree of / V 
care m the performance of those, acts^. which, under the circumstances, .' ; ^ * ♦ 
prudence would fairly seenii to.reauire .them to perform, is, in the light 
of the authorities, a lenient statement of the rule of law affecting this 
subject '" See Campbell v. Watson, 62 N. J. Eq. 396, 426, 50 Atl. 120 
et seq. The classes of actions in which the duties of directors have 
been defined have commonly been those based upon deceit or breach of 
trust. S ome have arisen upon rights of action originally accrui;;gJo 
t he corpo ration, but which have been prosecuted in its behalf by stock- 
holders or by receivers; others have been actions brought by stock- 
holders or creditors difectly to their own use. But the circumstances 
under which the action must be pursued in the right of the corporation 
and those under which it may be brought for the use of the individual 
plaintiff (see Niles v. N. Y. C. & H. R. R. Co., 176 N. Y. 119, 123, 
124, 68 N. E. 142) suggest no distinction so far as the duties of a di- 
rector are concerned. 

While the legal relation which directors occupy toward the fore- 
going several classes of plaintiffs may not be identical (Briggs v. 
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Spaulding, 141 U. S. 132, 148, 11 Sup. Ct. 924, 35 L. Ed. 662; Dykman 
V. Keeney, 154 N. Y. 483, 491, 48 N. E. 984), and although the measure 
of service and iittention owing by directors is not the same in all kinds 
of corporations, there is to be found in many of the reported cases lan- 
guage which upon principle is clearly applicable to an action for neg- 
ligence against one in the situation of this defendant. Thus in Hun v. 
Cary, 82 N. Y. 65, 71, 37 Am. Rep. 546, it was said: " When one de - 
pos its money in a savin gs bank, or takes stock in a corporation, th us 
divesting himself of the immediate control of his property, he expects, 
and has the right to expect, that the trustees or directors, who are 
c hosen to take h is pjace in the management and control oi his p roper ty, 
wiir exercise ordinary care and prudence in the trusts committedto 
them — the same degree of care and prudence that men pr ompted by 
self-interest generally exercise in their own affairs. When one volun- 
ta rilv takes the positio n of trus tee or d irector of a corporation, good 
f aith, exact justice, an d public jiQlicy.jmite.in_ requiri ng of him such a 
d egree of care^nd prudence, and it is a gross breach of duty— crassa 
negligentia — not to bestow them." 

In McClure v. Wilson, 70 App. Div. 149, 153, 75 N. Y. Supp. 212, 
215, in which a receiver of a co-operative life insurance company 
sought to recover from a director moneys received to the use of the 
corporation, we said : "As a director he was. chargea ble wifr such 
knowledge as he gained in that capacity or might Viavf* 1(>amf^ \^y tht^ 
exercise of reasonable care. He could not blindly shut hi s eves tp wha t 
w^ transpiring about him and shelter himself behind t he^rlaim that he 
was merely acting in the interest of a friend, and knew no thing pf ^yhat 
he. was doing.** - 

tJpon abundant authority, in People v. Equitable Life Assurance 
Society, 124 App. Div. 714, 731, 109 N. Y. Supp. 453, the same prin- 
ciple of imputed knowledge and responsibility for nonfeasance and 
acts suffered to be done because of inattention and lack of care was 
applied by this court in a statutory action against directors for loss 
occurring through neglect of duty. The recent case of Rives v. Bart- 
lett, 156 App. Div. 552, 141 N. Y. Supp. 561 (decided May 9th, 1913), 
was an action of deceit against directors for inducing plaintiff to pur- 
chase stock of their corporation. If the views there expr essed j^th 
respect to the duty and responsibility of directors are applicable in an 
actloii oFdeceit, they certainly apply to the present case. In shorty Jhg 
books are full of cases defining and applying the obligations^ undjgr 
- which directors of various classes of corporations rest,, including their 
obligations to prospective as well as existing stockholders, and prescrib - 
ing rules of conduct which it cannot be doubted were viol ated by this 
respondent, if he were guilty of all or some of the acts alT eged, and t o 
which the evidence of the appellant was directed. 

I n view jof the fact that there must be a new trialjjwe_r££iaicLirQm 
commenting upon the force or effect of the evidence offered at the trial 
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f urther than to say tha t we think it_was such_as entitle d pla intiff to /- .C^S^ 
hs ive the q uestions of fact submitted tQ.thejujx..f^d that the direction^' '^'^' ^ 
of a verdict iix. defendant '§ _f avor w.gi§ error. 

T he judgm ent should be reversed and a new trial granted, with CQSts 
to a££ellant to abide the event. 

Ingraham, p. j., and Laughun and Scott, JJ., concur. Down- 
ing, J., dissents. f ma t* 




V. Liability of Corporation for Torts of Officers and Agents ^ 



NOWACK V. METROPOLITAN ST. RY. CO. 

(Court of Appeals of New York, 1901. 166 N. Y. 433, 60 N. E. 32, 54 L. B. A. 

692, 82 Am. St Rep. 691.) ' 

Appeal from supreme court, appellate division. First department. 

Action by Joseph Nowac k. by Bamett Nowack. his gu ardian ad litem, 
a gainst the Metropolitan Street-R ai lway Company . From a judgment 
of the appellate division (54 App. Div. 302, 66 N. Y. Supp. 533) af- 
firming a judgment for defendant, plaintiff appeals. Reversed. 

This action was brought to recover damages alleged to have been 
sustained by the plamtifi, when a lad of 12 years, through the negli - 
gence of the defendant in running over him with one of its horse cars, 
a nd intlictm g mjuries which resulted in the loss of his right Ifig. Upon 
t he trial the theory of the pl aintiff was that he started Jo. cross East 
Houst on stre et, in the city of New York, when a horse car of the de- 
fe ndant was appro aching from the west, about 75 feet awaj. He had 
a bout 16 feet to go in order to get entirely across the track. Going, 
so utherly in .a_diilgQn^rdirection, in order to reach a point further east 
on the opposite side of the street, where he was called by an errand, 
hi s back w as partly towards the approaching car. He thought he had 
t ime to cro ss in safety, but after crossing the north rail he was knocked 
d own by one of the horses on the south side of the track and run over 
by the c ar. The horses >yere galloping at full speed under the whip 
o f the d river, and after running over the plaintiff the car went nearly 
t hree bl ocks before it stopped. The theory of the^ defendant was that 
the pla intiff was not in front of the horses at any tTme7"arid was hot 
c rossmg't'He st reet, but was trying to catch on to the car ne&r th? middle, 
and that after several efforts he fell under the car. the rear wheels of 
which passed over him. 

The conflict in the evidence was irreconcilable, for several witnesses »» '^ 

w ere called to sustain Jhe thepjy.of either party. Among them, on the i.^ 

T For dlscassion of principles, see Clark on Corp. (3d Ed.) H 207-200. '> 
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part of the plaintiff, one Klein was sworn, who te stified that he was 
Standing on the front platform with the driver, who wa s whipping h is 
horseSj_which^ were running at full speed. He first saw the plaintiff 
when^e.^iQ§Jriim J2_toj5 feet in front of the horses, betweeq ^he tw o 
rails, and about iQ cross the south rail. He told the driver to lo ok o ut 
for the bjy, but the re_^ly was, in substance. "Mind your own busi ness. " 
On the cross-examination he was asked if hef Qre .the fo rmer ^i^ial of the 
a ction fie tried to i nduce, a wopian to swear that she saw him o n die 
front platform and that she refused, but he denied it. On the redirect 
e xamination he testified tha.t. he. knew one Kaufmann. who had been to 
hisjiouse fiwt or six times during the week then past : the first time be - 
ing on Saturday, a week before. He was asked to s tate wha t K ayf- 
mann said to him on that day, but it was excluded. The witness was 
then withdrawn^ and Kaufmann, being put upon the stand by the^plaip- 
tiff, testified that he was employed by the defendant as an investi- 
gator; that his duties were "to see to the witnesse§^and take.,§tate- 



and asked him to state the conversation that he had with Kaufmann on 
the Saturday in question ; but the defendant's obie_c tiQn as incompe - 
tent," immaterial, and irrelevant was sustained, and the plaintiff except - 
ed. After the witness had testified that he had a c onversation 
Kaufmann on the occasion mentioned in reference to the testimony tha t 
h e was to giv e upon the trial, he was asked these ^uesi ions : " What con - 
versation did heha\'e~with you in reference to the testimo ny yo u were 
to give u pon .the trial of this action? Did Harry Kauf mann m^ke anv 
offer to you of money or any other thing in reference to^ th^ t estimo ny 
you were to jgive upon the trial of this action ?" Each. of. J]a£g£jiues- 
tions was objected to upon the ground above stated, the ob lec tions were 
sustained, and the plaintiff excepted separately to each rutin^gT 

Vann, J. Eviden ce tending' to show that a party to a n action tried 
to bribe a witness to erive false testimony in his favor, although col- 
lateral to the issues, is competent as an admission by ac ts and cond uct 
that hTs case is weak and his evidence dishonest. It is s om^wKat like 
an attempt by a prisoner to escape before trial or to pro ve a false alibis 
orty'a merchant to make way with his books of account^ ei^cepf ^hat it 
^'<' goes further than some of these instances; for, in addition^to reflecting 
■ ' on the case, it reflects upon the evidence on that side of the controversy. 
" Wher e jtappears that on one side there has been for gery pr fraud in 
some material parts of the evidence, and they are disco vered to be th e 
contrivance of a party to the proceeding, it affords a presumption 
against the whole of the evidence on that side of the ques tion, and ha s 
the effect of gaining a more ready admission to the. evid ence of th e 
otheFparty.'' 1 Phil. Ev. (C. & H. Notes) 627. It is not conclusive, 
even when believed by the jury, because a party may think he has a 
bad case when in fact he has a good one, but it tends to discredit his 
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witnesses and to cast doubt upon his position. It isJ[or the considera- 
ti on of the jury, after ample opportunity for explanation and denial, 
unHi^f prnppr in«^f^ uctions to pr evenVthemTrom g-ivihg undue attention 
to th e collateral matter to the detriment of the main issue. The lead- 
ing auEE[oH!yTn''support oFsuch evidence is an English case, decided 
after careful argument by counsel and upon full discussion by the 
judges. Moriarty v. Railway Co., L. R. [5 Q. B.] 314. It is also sus- 
tained by the cases in this state relating to the subject, some with and 
some without discussion. Cruikshank v. Gordon, 118 N. Y. 178, 187, 
23 N. E. 457; Gray v. Railway Co., 165 N. Y. 457, 459, 59 N. E. 262; 
Mather v. Parsons, 32 Hun, 338 ; Gulerette v. McKinley, 27 Hun, 320 ; 
Adams v. Peopte, 9 Hun, 89. It is received even in criminal actions. 
People V. Rathbun, 21 Wend. 509 ; Gardiner v. People, 6 Parker, Cr. 
R. 155, 205 ; Donohue v. People, 56 N. Y. 208. The same rule pre- 
vails in other states, without exception, so far as we have been able to 
discover. Egan v. Bowker, 5 Allen (Mass.) 449; State v. Nocton, 121 
Mo. 537, 551, 26 S. W. 551 ; Heslop v. Heslop, 82 Pa. 537, 539; Snell 
V. Bray, 56 Wis. 156, 162, 14 N. W. 14; Lyons v. Lawrence, 12 111. 
App. 531 ; People v. Marion, 29 Mich. 31 ; Com. v. Webster, 5 Cush. 
(Mass.) 295, 316, 52 Am. Dec. 711. The elementary writers sanction 
it, some notwithstanding they concede it to be collateral, and others up- 
on the ground that, as it relates to good faith or the intent of a party, 
it is a material fact, and has a direct bearing on the issue. 1 Tayl. 
Ev. (9th Ed.) 242; 1 Greenl. (15th Ed.) § 196; Wheat. Ev. § 1265; 
1 Starkie, Ev. 437; 11 Am. & Eng. Enc. Law (2d Ed.) 503. 

It is claimed, however, that such evidence is not admissible aeainst 
a corpo ration^ without proof of spnie cpjr^orate^act exgressly authoriz- 
i ng an agen t^to tamper with wknes§^. This is equivajent to claim- 
ing that such evIHence cannot be received against corporations at. all, 
b ecause^ in the n ature of things, proof of express authority would be 
i mpossib le.^ A corporation can act only through agents, and where a 
branch of its business, whether broad or narrow, is intrusted to an 
agentj^ithout any restriction, whatever he does which directly relates 
to that part oF the corporate business, and tends to promote it, is bind- 
ing up'ofnhe cbi'poVatroh.'^TTnder'sucTi arcumstances he has control of . 
the met hod of action, ^nd that which he does, whether morally right or \ 
wrongs within the jgeneral scope of the matter intrusted to hira, in legial \ i 
e ffect is done by the^corp.oration itself. Having authority to accom- /]^ 
plish a certain result, with no limitation as to the means tc).be employ.ed> , ** ' 
his actsTso f ar as they d irectly contribute to.that result, even if unlaw- 
f ul, are co rporate acts. They are done for the corporation fey atu ^Qflt 
clothedwith geriefar authont;y_ta.^ect_a certain purpose, which they 
a id in at taining. An^ admission made bj^ hini through acts done^to 
ca rry on his branch of theJBusmess^ an3 which reasonably tend tp a^d- 
vance it, is'regafde'JTn law as made by the corporate body which au- 

■—I. _ .■■ ,t ■ , ■ '■x* Will III. » «•«« *■« . ^ ■ m m- » ^ .u»»^ ■ , M ,>«>> •...<». 

thorized him to act for it with reference to the subject of his employ- 
ment.' 'Kaufmann was employed to look up and "see to*' witnesses for 
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the defendant. SO as to enable it to defeat the pl^^iptjff'g f^gi^^r ^"79'^Sr 
others. IifijtaS-ift-£nd, witnesses^ if possible^^ who would swear :to 
s uch a state of f acts as would prevent a recovery against the defendant . 
The method of domg^tdis was left to his judgment and discretion . If. 
he adopted a method not contemplated by the defenda nt, still it is re - 
sponsiUe for what he did, in the line of his employmentj^ to promote it s 
i nteres t. In _ordcr to pr omote its interest,, he jgav^ fit^ as we must now 
assume, to use the power intrusted to him by trying to bribe the most 
impo£iaiOdtness foV thejjlaintiff to testify falsejy. in fa vor of the de- 
f endant. He was ernployed "to see to the witnesses," and this was his 
manner of seeiner to them. He was to procure evidence, t he method n ot 
being.^pecified, and he tried to get it by an unlawful method. The sub- 
ject was lejt to his |udgment, and he acted according,to his judgment . 
Tfie scope of the business intrusted to him included whatever he 
thought best to do in order to get the right kind of witnesses. He lyas 
not working for himself, but for the defendant; and, as he represented 
it witK reference to the subject of witnesses, his conduct not only tended 
to show that its case was weak, for witnesses are not bribed unless it is 
thought necessary, but to cast a doubt upon the testimony of the other 
witnesses who were looked up by him and sworn by the defendant. It 
indicated, as the result of his investigation for the defendant, that hon- 
est witnesses could not be procured who would swear to a defense. 
If he could not make a mere admission as such, he could do an act 
which had the effect of an admission. His declarations dum fervet 
opus were acts. Those acts, if shown, would have reflected upon the 
integrity of the defendant's case as presented in court through the 
medium of witnesses, and would have tended to prevent the verdict 
which was rendered in its favor. They would have afforded "a pre- 
sumption against the whole of the evidence" for the defendant, which 
has served it so well. It has had the benefit of what he did with refer- 
ence to the other witnesses, unaffected by the cloud which the evidence 
offered would have cast upon them. He was acting in the co urse of his 
employment, for he was employed to procure witnesses. The power of 
the corporation was intrusted to him with reference to that subject, to 
be used as he saw fit. His acts related solely to that su bject, and were 
done by him^ as its agent, wholly for its benefit. If this evidence would 
have been admissible against an individual defendant who had employ- 
ed Kaufmann as he was employed, it .is admissible against this corporate 
defendant. If an honest man by mistake employs a dishonest..oiie.to 
look up witnesses for him, and the latter, through excess of zeal^ re- 
sorts to bribery^ although it was never thought of by his employerj^Jt 
is better, for cleanliness and purity in the administration of justice, 
that the facts should be shown, with the fullest opportun ity for ex - 
planation, than to exclude all evidence of the evil acts upon t he ground 
that they were not authorized, because authority may groggfly b^e in- 
ferred from the nature of the employment. In such a case all doubt 
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should be resolved, if possible, in the interest of clean evidence and the 
exposure of foul practices. 

There are but few authorities which bear directly upon this branch 
of the subject We have the general rule that a principal is liable to a 
third_person in a civil action for the fraud or other malfeasance of his 
a gent perpetr ated b^' fhe latter , in. ihfi Qpufse' of his employment^ al- 
tho ugh the a ct was ultra vires, and the principal did not authorize, 
j ustit^y, OTHcnow oTTtT'^'FaTrherr vfTranway rro.,'r33 17. Y. 261, 30 N. 
iSnJmTTb L. KrA:"l36, 28 Am. St. Rep. 632; Fifth Ave. Bank v. 
Forty-Second St. & G. St. F. R. Co., 137 N. Y. 231, 33 N. E. 378, 19 L. 
R. A. 331, 33 Am. St. Rep. 712; Jarvis v. Beach Co., 148 N. Y. 652, 
43 N. E. 68, 31 L. R. A. 776, 51 Am. St. Rep. 727; Railroad Co. v. 
Schuyler, 34 N. Y. 30; Stewart v. Railroad Co., 90 N. Y. 588, 43 
Am. Rep. 185. As was said in an important case in England: ".If the 
a gents employe d conduct themselves fraudulently, so that if they had 
been a ctmg tor pr ivate employers the persons for whom they were act- 
i ng^ wou ld have been affected by their fraud, the same principles must 
prevail wTiere ^he principal undef~wTi6m the agent acts is a corporation." 
Raiigerv. Railway Co., 5 H. L. Cas. 86, 87. So this court has declared 
that " where authority is co nferre d to act f or an ot her^ w^l^ jgHLgP^9ff^ 
li mitatio n, it carries with it by implication authority t o do all t hings 
necessary to its execution; "and when it myolves the exercise of t^e 
discretjon of the servant, or the use of force towards or a^ginst another, 

^^!5i? 9r.^^?'^-.^^^9!l?^l9? 9^ force is a part of the thing authorizg(J, 
and when exercised becomes, as to third persons, the discretion and act 
o^RejTiaster, and this although the servant departed from the private 
instructions of the master, provrded'he was engaged at the time in do- 
ing his master's business and was actings within the generaFscope of his 
e mploym ent. * * * In most cases w here the_jnaster has been held 
li able for the n egligent or tortious act of the servant, the servant act- 
e d not o nly without^express authority to do the wrong, but in viola- 
tion of hlFduty to the master." Rounds v. Railroad Co., 64 N. Y. 129, 
133, 21 Aril. Rep. 597. So far as this rule rests upon estoppel, it does 
not apply to the question before us, but so far as it rests upon public 
policy or convenience it has some bearing ; for the interest of the public 
is promoted by the exposure of corrupt acts intended to turn the course 
of justice. 

T he autho rities directly in point, so far as they have been called- to 
our attention, with one exception, support the theory that the evidence 
in question should have been received. In the leading case evidence was 
admitted to show that a clerk in the employ of the defendant, a rail- 
road corporation, offered money to a witness for the plaintiff to influ- 
ence his testimony in favor of the company. It was the duty of the 
clerk to look up and arrange the evidence in cases where the company 
had been sued by persons injured, without special directions, and with 
general authority to use his own judgment. It expressly appeared that 
he had no authority "to deal with a witness in any way," and that if he 
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had used money to suborn a witness he would have been instantly dis- 
charged. The court, referring to the authority of the clerk, said : 
"He was empowered generally to perform that duty, with out spe cial 
J directions. That part of th e business of Jhe compa ny was placed in 

,', ^^^ his charge, with general authority to use his judgment in its perf orm - 
' ' J uT ance._His acts, therefore, were the acts of the compan y, within the 
s cope of his e mploynxgnL His legal authority, of course, but extended 
to lawful acts. So it is true of all agencies, as they are not appointed 
for the purpose of committing wrong or the performance of illegal acts, 
except in rare cases. Few actions would be maintainable if a recovery 
could be had only in cases where express authority is given, or the agent 
is required to commit the wrong. * * * I n this case the clerk was 
in the exerci se of a corporate power^ enga^e.d in the pfgrf oj'mance of a 
d uty delegatedTo him by the cpmpany^^and in the perf ftuaamCfiJOLthaJ: 
d uty he at tempted the use of illegal means for the accomplj^lixucnLfiLa 
legal end, and for the benefit of the company. He did no]: atteq ajt tO 
suborn the witness for the benefit of himself, but for the benefit of the 
company'j^^hot wlflfi tlie consent of his superior, but in th e courseof the 
legitimate and authorized business of the company. He was unques- 
tionably employed by the company, was acting for it, and did the act 
to promote its interest. He was engaged in the performance of a duty 
f 9r the company. He did the act as a part of the d uty, although un - 
authorized. We are there i ore ot thlT'opiHTon that he performed the 
illegal and unauthorized act .while acting in and as a part of his employ- 
' 1- . ment, and we must hold the company is responsible for the acj. !Eft£ 
^ • ■ T^ that reason, v/e hold that the evidence was admissible." Railway Co. v. 
M'cMahon, 103 111. 485, 42 Am. Rep. 29. In Snell v. Bray, 56 Wis. 
156, 14 N. W. 14, a man who expected to be sued requested a friend 
to write to an acquaintance, but did not authorize him to attempt to in- 
fluence her testimony if she was called as a witness on the other side. 
The friend wrote to this person, warning her not to aid the other party 
or testify in the action; and it was held that the letter was properly 
received in evidence, as an admission by conduct, although it was writ- 
ten before the action was commenced. In Railroad Co. v. Rambo, 59 
Fed. 75, 8 C. C. A. 6, it was said that "it was competent for the plain- 
tiff to introduce evidence in rebuttal tending to show that the authoriz- 
ed agent of the Baltimore & Ohio Railroad Company had been engaged 
in suborning witnesses to testify falsely. S uch evid ence w^as relevant 
on the main issue, as tending to show an admission by its conduct that 
it had a bad case, needing false and perjured evidence to support it." 
In Green v. Town of Woodbury, 48 Vt. 5, it was held that evidence was 
not admissible to show that a constable employed to subpoena witnesses 
and assist in the defense of a town had offered inducements to one of 
the plaintiff's witnesses to keep away from the trial, when it did not 
appear that any other officer or agent of the town was cognizant of, au- 
thorized, or approved the act. The rule laid down by the supreme 
court of Illinois in the case cited is the better calculated to advance jus- 
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tice by keeping its channels pure. It tends to prevent perjury and 
fraud, and to strengthen the confidence of the people in the courts. ^ 
Ut>on principle, as well as according to the weight of authority^ pro^f y J ^ 
of Kaufmann's attempt to bribe Klein to swear falsely for the defend- /^/m^ 
anf should have been received. The judgment should be reversed, and 
a new jrial ^[ranted, with costs to abide the event. 

Candon, J. (dissenting). When the servant in the act of executing 
his master's business does wrong to the injury of another, the master 
is liable, although he had not authorized the wrong. But when such 
unauthorized wrong of the servant does no injury to any one the mas- 
ter should not be punished for his servant's sin. That is this case. 
There is much authority the other way. It rests in great part upon the 
praiseworthy desire to punish the attempt upon the purity of justice. 
But this will not justify imputing to the innocent the wrong of the 
guilty. Some evidence tending to support the inference of permission 
or acquiescence on the part of the master should be given. I advise 
affirmance. 

Parker, C. J., and BartlETT and Martin, JJ., concur with Vann, 
J., for reversal. O'Brien and Haight, JJ., concur with Landon, J., 
for affirmance. 

Judgment reversed, etc 
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VL Relation between Directors or Officers and Stockholders * 



SMITH v. HURD. 

(Supreme Jadidal Court of Massachusetts, 1847. 12 Mete. 871, 

46 Anf. Dec. 690.) 

T Tiis was a spe cial a ction on tfie_case^ bxi. s tQckhold er of the Phnenix 
B ank, aga inst tjiose who were directors of the said^bank, ,f or several 
years next before an^^iffhe time of the failure of said bank, in QctQ- n t- 
ber. 1842. T here wer e two counts ; one founded in nonfeasance of i I ^/ 
o fficial duty, t he oth er in misieasance. 

The defendants demurred to the declaration, and the plaintiff join^ 
i n demurrer. 

Shaw, C. J.* This is certainly a case of first impression. We are 
not aware that any similar action has been sustained in England, or 
in any of the courts of this country. It is founded on no statute. It 
i s^ an action o n the case, at_ common law, brought by an individual 
holder ^o f_ shares in an incorporated bank,_against Jhe directors, not 
including^ the president, setting forth "various acts of negligence and 

* For discussion of principles, see Clark on Corp. (3d Ed.) | 213. 
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malfeasance through a_series of yearSj^ in consequ ence of which, as th e 
d eclar ation alleges, the whole capital of the bank was w asted and l ost> 
and the shares of the plaintiff became of no value. The circumstance 
that no such action has been maintained would certainly be no decisive 
O Qjection, It It could be shown to be mamtainable o n principle . But 
the fact, that similar grievancesTiave existed to a great extent, and in 
numberless instances, where such an action would have presented an 
o Dvibus and effective^remedx* affords strong proof^ that in the view of 
all su ch suffenng^£artieSj, and their legal advisers and guides, there was 
no principle on which such an acti9n can be maintained. 

Ijran''acti6n can T)e brought by one stockholder, it m ay be brought 
bjr the holder of a single share ; so that for one and the same default 
of these directors, thirty-five hundred actions might fie brought It it 
may be sustained by proof of an act, or series of acts, of carelessness, 
neglect, and breach of duty in managing the affairs of the bank, by 
which the whole value of die stock is destroyed, it may, on the same 
principle, be maintained on any act or instance of such negligence, by 
which the shares are diminished in value, fifty, ten, five or one per 
cent Still, notwithstanding these consequences, if the plaintiff has a 
good right of action, upon recognized and sound legal principles, his 
action ought to be sustained. 

B ut the court are of opinion that the action cannot be maintained ; 
\^ and that on several grounST, a few of the more promin ent 6f ^ whidi 
may be alluded to. 

!• T here is no legal privity, relation, or immediate. ,CfllUlfiCtiQniL.ie- 
tween the holders of shares in a bank, in their individual capacity, on 
the one side, and the directors of the bank on the other. Th<^ flirprtnp; 
are not the bailees, the factors, agents, or trustees of such individual 
Stockholders. The bank is a corporation and body politi c^ having a 
separate existence as a distinct person in law, in whom the whole stock 
and jproperty of the bank are vested, and to whom all ag ents, debtors , 
o fficers, an d servants are responsible for all contracts^ express or im - 
plied, made in reference to such capital, and for all_ torts and injurie s 
diminishing^ or impairing it T he very purpo se of inco rporation is, to 
createju^ legal and ideal person in law, distinct from all th e pe rsons 
composing; it, in order to avoid the extreme difficulty, and^erhap^jitj? 
not too much to say the utter impracticability, of such a number ^f 
persons acting together in their individual capacities. T!*he practical 
dffficulty would be nearly as great whether it were held that all must 
join in an action to recover damage for an injury to the common prop- 
erty, or that each might sue separately. 

The stoc kholders do. indeed, ordinarily elect the dire ctors ; but it is 
as parts and members of the corporation, in their corporate capacity, 
in modes pointed out by the charter and by-laws, so that the directors 
are the appointees of the corporation, not of the individuals. Indeed, 
I believe there is a provision in the bank charters — there certainly was 
formerly — which is equally to the present purpose; namely, that the 
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Commonwealth shall be at liberty to add a certain amount to the capital 
of various banks, and appoint a proportional number of directors. 
Such directors, so appointed, pursuant to the charter regulating the 
legal organization of the body, would stand in all respects on the foot- 
ing of directors chosen by tiie stockholders. If these were liable to 
the action of individual stockholders, those would be in like manner. 

2. The indivi dual members^ofjhe corgoration, whether they should 
all join, or each act severalfy, have no right or power to intermeddle 
with the p roperty or concerns of the bank, or call any officer, agent^r 
servant to'" account, or discharge them from any liability. Should all 
the stockholders join in a power of attorney to any one, he could not 
take possession of any real or personal estate, any security or chose in 
action ; could not collect a debt or discharge a claim, or release damage 
arising from any default ; simply because they are not the legal owners 
of the property, and damage done to such property is not an injury to 
them. Their rights and their^powers are limited and welldefinej. 
They are members of an organized body, and exercise such powers as 
the organization of the institution gives them. Stockholders in banks 
h ave JT s eparate nglTt to ilTvidends, when declared, and to a distributive 
sJEarToTtKe'capitalltock^jFa fharterjif the bank 
is jit^an endjjaiid its debts j[)aid. 

3. But anothe r important conside ration's^ ^3^^ .^1^?. ^^j^!y. done to 
the capital stock by wasting, impairing, and diminishing its value, is 
not, in the"Ef st Instance, nor necessarily, a damage to the stockholders. 
A fl sums whrc R cou ld^ m any f o rnij^erecovered on that ground^ would 
be assets of the corporation, and when collected and received by direc- 
t ors, rec eivers^ or any other persons entitled to receive the same, they 
would be held in trust, first to redeem^ the bills and pay the debts of the 
bank ;' and it would be Qnly^ft^r these, debts were paid, and in case any 
surplus should remain^ Jthat the stockholders would be entitled to re- 
c eive anyth ing. It is^ therefore, an indirect, contingent, and subordi- 
nate inte rest, which each stockholder has, in damages so to be recov- 
ered aga inst directors. If, upon such indirect, contingent, and remote 
interest, individual stockholders could recover for the defaults of di- 
rectors, and especially, as is alleged in this case, where these defaults 
have been so great as to sink the capital, a fortiori would the creditors 
of the bank individually have a right to maintain similar actions ; be- 
cause their claim upon the funds, being prior to that of stockholders, 
would be somewhat more immediate and direct. 

In the same connection, it is obvious to remark, that a judgment in 
favor of one stockholder would be no bar to an action by a creditor,, 
nor a judgment by both, to an action by the corporaticm. 

^' But it i s said; that although the real and personal estate, the se- 
curities and capital stockj^ are, in legal contemplation, vested in the cor- 
p oration, ye t the individual has a separate and distinct property and 
injerest in his particular shares, by any injury to which he may have a 
separate damage. To some extent, it is true that he has a several in- 
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terest in his share: b ut it is to b e taken with <^i^e. gtialifiratinns. 
S trictly sp ea king, shares in a bank dq^nqt con^ titu t^ a legal es^ajie and 
progerty2_it is^rather a limited and qualified ri^ht whi ch the stock - 
holder has to participate, in a certain "propprtion. in the benefits of a. 
common fund, vested in a corporation for the common use: it is a 
qualified and equitable interest, a valuable intere st m anif ested us ually 
"^Z a certificate^_whi ch is tran s ferable . To the ex tent of thi s separate 
and^culiar mtergstj^ a .stockholder^ no doubt, .might fnaint ^i^ hi<s sepa - 
rate and special action, according to the nature of the wrong done to 
him lEi respect tQULtL.as trover or trespass, for the conv ersion or tor - 
tious taking of his certificate ; trespass on the case for refu^inp to 
make a transfer on a proper occasion : assumpsit for a di vidend de - 
cl ared, and th ejike. B ut an injury done to the stock, a nd capital, by 
n egligence or m isfeasance, is not an injury to such s eparate interes t, 
b u^to the w hole tody oT stockholders In common. It is like the case of 
a common nuliarice, where one who suffers a special damage, peculiar 
to himself, and distinguishable in kind from that which he shares in 
the common injury, may maintain a special action. Otherwise, he can- 
not Co. Lit. 56a ; 3 Steph. N. P. 2372 ; Lansing v. Smith, 8 Cow. (N. 
Y.) 146. 

But we are pr essed with Jthe argument, ths^t for every damage which 
one siistains^jvhich is.cgiused by the wrongful act of an other^ he ough t 
to h ave a r eni£4Y. This is far from being un iversa lly true. Another 
maxim in regard to claims for damage is, causa proxima, non remota, 
spectatur. Thousands of instances occur, in which one sus tains conse - 
quential and incidental damageTfonTtlie misconduct of anot her, with - 
out a Temedy at law. By the misconduct of the officers or agents of a 
parish^town^ county^ or even of the State or the Union, def alcation s 
may take place, treasure be squandered and wasted^ and all the mem- 
bers oF'the respective aggregate bodies suffer damage, for^whjidl^thc 
law, from the nature of the case, can afford no direct re medy . But 
the true answer to the objection is, that stockholders haye . a re medy, 
a theoretic one indeed, and perhaps often inadequate, in the^powerjjf 
the corporation, in its corporate capacity, to obtain redress for injuries 
done to the common property, by the recovery of damages j and each 
individual stockholder has his remedy through the powers thus^vested 
in the corporation, for the common benefit. 

On the whole^ the court are of opinion that the dem urrer is well 
. taken, and that the action cannot be maintained. 




^/<9'^ «»4'r^' 



RIGHTS AtfD BBMBDIBS Or CBBDITOBS S79 



U-^ RIGHT^ AND REMEDIES OF CREDITORS 



^i 



I. Assets of a Corporation as a '^rust Fund" for Creditors ^ 



COLE V. MILLERTON IRON COMPANY. 

(Ck)nrt of Appeals of New York, 1892. 133 N. T. 164, 80 N. B. 847, 

28 Am. St Rep. 615.) 

Action by pla intiff, a judgment creditor of the National Mining 
Company to have set aside a conveyancie made by it of all its property 
t o the MiITerton Iron Company^ and to secure^the release of the prop- 
er ty from a mortgage executed by said company. 

Finch, J.' ""'IT^ "plaint iff" is a'creditoiLoLJthfi.I^IatiQnal Mining Com- 
pany, a corporation formed and existing under the laws of this state. 
He commenced an action to recover damages done to his property fey 
the wrongful act of the corporation, serving the summons in October, 
1887^ and recovering judgment in July of the next je^r. During the 
pendency of the action all the property and assets of the debtor cor- 
poration were transferred to the Afillerton Iron Company, alsoja dp- 
mestic corpora tion, upon a nominal consideration, except an assumg- 
tionbjj^the venJee oT tiie^btg'oflh^.venSo^f^ thereupoii the for- 
mer^executed a mortgage to the Mercantile Trust Company rnyprir^ g ^ 11 
its propertyj^including that acquired from the National Mining Com- 
pany. WfientKe'^pIaintiff^obtained his judgment nothing remained upon 
which it was a lien an d his execution was returned unsatisfied. He 
the n be gan this action, in whTcH Tie^ assailed the transfers pnade 
with a view of subject ing the j)rop^rty_.of the debtor cprporatign 
to the satis facti on o j his debt. Upon the trial his complaint was dis- 
missed , b ut the gen eral term reversedTKe^j^dgment and ordered a new 
t mLr From that order the trust company alone appeals and has giveh 
the usual stijiuIationTof "judgment absolute. 

The trial court has refused to find that the National Company was 
i nsolven t at the^ date of^ its transfer, but did find that such transfer 
suspended an3 terminated the regular business of the grantor, and was 
made and accepted with that purpose and intention. The^^ractical 

effectj^aLgLta-di§5Qly^..the-^Mtor. £Qrpora^ its charter 

to f orfeiture at the hands of the state, for it voluntarily, stripped itself 
of all its^j)ropertj and assets and became incapable, and intended to be 
andfemain incapable, of performing its corporate duties. Such a 
t ransfer, w hich involves the destruction of the corporation and an 
abandonment of the purposes of its organization, is illegal as against 

1 For discussion of principles, see Clark on Corp. (3d Ed.) § 216. ^ 

s The statement of facts Is abridged. ^ '*' 
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c reditors, whose rights are there by sacrificed and t h eir remedies de - 
st royed . T he transfer was illegal, also, because made i n contemplation , 
of insolvency . T hose who accomplished itTcnew that its necessary and 
inevitable effect wniilH he to make the corporation unabl e to oav its - 
debts, and^must^e he'ld,to have intended that consequence o f their acts. 
I 36 not agree to that reading of the statute which limits its prohibition 
to cases in which payment of some note or obligation has been pre- 
viously refused. An interpretation so narrow would seriously maim 
and distort the obvious purpose of the statute and make a transfer, in 
contemplation of insolvency, good the day before a note matured and 
bad the day after. As apinst the credit or the transfer, to thf Miller- 
t on Comp an y was illegal a nd in fraucLoi its rifyhts. The assets of a 
c orporation are a trust fund for the payment of its debts upon which 
t he creditors ha ve aiTequitable l.i^n^ both as aga inst the stnrj^lnrviHerg 
a nd all transf erees, except those purchasing in good fait h and f or 
value. Bartlett v. Drew, 57 N. Y. 587; Brum v. Iiis. Co."^(C. C.) I6 
Fed. 140, 4 Woods, 156; Morawetz on Corporations, '791. The ]VTj11pj-~ 
t on Company wa s not, such ,a purchaser I t parted with n9^}^^nf . J^: 
knew and participated in the illegal purpose to destroy the Nat ional 
(^mpany,7.to make it utterly insolvent, and to deprive its creditor^ yf 
tl£e trust fund upon which they had a right to rely, and so th ey were at 
) V^ liberty ito set aside the transfer so far as it barred their reme dv and to 
^^ ^^ enforce their equitable lien upon the property in the hand s of the 

traiisFefee. 

It is not a sufficient answer to say that the transfer was ratherior- 
mal than real, because, before its occurrence, the Millerton C ompany , 
having the same .stockholders and officers, managed and conducted the 
business of the National Company before the transfer as well as after, 
and that what occurred was a practical consolidation. Companies may 
consolidate,"T)ut under the permission and safeguards ot the statute , 
all of wEicK were "disregarded, and what is called the., formal tx^fisac- 
tion cuts off and destroys the right of the creditor^, and js^Jjfiing used 
for that exact purpose. 

NeTtTier is it an answer to say that the creditor is not harmed by a 
change of the party liable to pay, unless there be some disproportion in 
the assets. He cannot be forced to change his debtor against his will, 
and it appears in the proof that the transfer to the Millerton Company 
was followed by a mortgage sweeping in it to its lien and peril the very 
property transferred. 

We are satisfied^ therefore, that the plaintiff was entitled to judg - 
ment of sequestration and for a receiver, and so the order of the gen- 
eral term was right The judgment obtained by Chapman is not a bar 
to the femedy. It is not relied upon for that purpose, and the appoint- 
ment of a receiver was without notice to* the attorney-general, as the 
law required. (Laws of 1883, ch. 378.) In the present case the plain- 
tiff must give such notice when he applies for the appointment 
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T he rights of the mortgagee, jwho is the present appellant -Seed not 
no w be accurately determmgl Whether that mortgage was valid at 
all for wants of proper consents, or whether any ot the bondholders 
have acquired equities superior to those of the plaintiff, may or may 
not beco me qu estions in the future. Enough appears to show that 
so me of th em do not stand in the attitude of bona fide.creditoi;;s#jaud 
t hat the remed ies of all may be confined to the 2roperty of the MiJlex- 
ton^Company not derived from the National, .^^til at least the f orm^ 
isj^austed. Those questions, however, may be left to the develop- 
ments consequent upon further proceedings. 

The orde r o f the general,, term .should, bftjaffir^ied^ani.xudgment 
sil^pE^ilfP^^^'^-JLlai.Otiff should be rendered upon the stipulation^, with 
■coTts. All concur. 



DOWNER v. UNION LAND CO. OP ST. PAUL. 

(Supreme Court of Minnesota, lOUL 113 Minn. 410, 129 N. W. 777.) 

Acti on by T. B. Downer against the Union Land Company of St. 
Paul and others. From an order overruling a demurrer to the de- 
i ense, plaintift appeals . Reverse d. 

Start, C. J. T his is an appeal by the plaintiff fro m a n order o f the 
d istrict court of the c oun ty of R am sey o verrulin g his demurrer Jtp 
t he second allege d defense in the answer of the defendant Willius. 

T he action was comm enced in Dece mber^ 1909. The here material 
allegations of the complaint, briefly stafedi, are to the effect following : 
T he defendant Union Land Company^ her eafter jef erred to as the 
c ompany, is an d has been since 1887 a corporation for pecimiary 
p rofit duly organiz ed_under the lawsjof-this state. On April 5, 1 887, 
it issued 17,000 shares of its cabrtaT stock, of the par value of $l6b 
^ach, a s full pa id to its organizers of which 50 shares were delivered 
to the defendant Willius. nereafter referred to as the defendant. The 
co mpany, after such issue of stock,_became indebted in the sum ol 
$98,000, a nd thereafter, for tEej)urpose of securing the money to pay 
s uch indebted ness, it_ issued its bonds, amounting in the aggregate to 
•$ l26,0Q Q,"^wjth ^ 10 per cent, annual interestj, . payable to trustees or 
bearer February 1, 1894. T he plaint iff purchased 6 of such bpnds, 1 ^^^ 
e ach for $500 , and paid therefor $3,000j relying upon the representa- /,\< z'^' 
tion that the 17,000 shares of stock so issued had been paid for in full. 
None of nis bonds, or any part thereof, were paid, except interest to 
Au^st 1,_18 95. He recovered , r judgment against the company in 
t he distri ct court of the county of Ramsey, on February 5^ 1902, for 
the amount due on the bonds, $4,979.83. Execution was issued on the 
judgment and returned satisfied only to the extent of $1,023.87. The ^ ! 

balance of the judgment has never been paid and the company is in- >n \ 

s oTverit." ' Trie organizers and stockholders of the company, including ,-^ 
t he defen dant, with the intent of acquiring the 17,000 shares of stock Y* 
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as full paid, when in fact they were not, purchased 1.476 acres of land^ 
f or which thev paic j onl y $679, 289, whiicn was more than it was worth . 
T hey caused thi^ land^ with cash i^uffif-ienf ^q ^ake the price actually 
paid for tbe^^iock not more than $850,000. to be transf erred and turned 
oyer to the companyin payment of the 17,000 shares of stp^jj^jfljixfir- 
^^^^52^^— ^-J^^^^^^^^ than $790,000. Such vaJuatio n wa^ not 
th e reslilt o f mistake. but^jy^.JL-gross overvaluation. j ntentionaUv 
ma de by all the_partics_to .the . transaction* .with the. k nowledge of 
all the past and present stockholders of the c ompany, an d with the 
intent to enable such stockholders to acquire, and th ev did thereby 
acquire, each his respective portion of the 17X)00 shares of the capita l 



s tock by pay ing to fee _cQmpany:.th£t£for . aoLtQ-^xceed. $50.^ 
The 17,U00 shares so issued are the only portion of the authorized cap- 
ital stock of the company which was ever issued. The plainti ff did 
n ot discove r the^raudulent character of the issue of t he 17^000 
shares, and wais^unable^vIath^'Jue "SilTgence to discover the same, un - 
tiriEFie summer of 1906, "and such discovery was then f or the first 
time made after several years of diligent inquiry. The complaint 
thepairegei 'Si detail the steps taken by the plaintiff to ascertain the 
facts as to the issue of such stock. T he complaint prays^ in effect, 
judgment ajgainst the company for the amount due on the original 
judgment, and that eadd of the defendant stockholders b e required 
to^;^y so much of the difference between the^parvaljie of his stock 
and the amount actually paid by him therefor as may be necess ary to 
pay the judgment against the company, and for general relief. 

T he answer of the defendant j>vers four alleged defens es, yiz . : (1) 
T he stoc k was irTTact fully pafd. (2) Th e plaintiff *s bonds contained (JA^ 
an express agreement that the stockholders should In no wise be lia- 
ble for their paym ent. (3) The action is barred by the statute of lim « 
it ations . (4}^.Laches^ 

The plaintiff replied to all the alleged defenses, excep t the second , 
to which he demurred. The trial court overruled the demurrer. The 
second alleged defense was to the effect : That the bonds of the com- 
pany drew interest from their date at the rate of 10 per cent, per an- 
niini, an J their payment was secured by a trust deed of all o f the 
cprporate property. That each purchaser of the bonds, includin g' t^e 
plaintifri entered into an agreement with the company, in consideration 
of the high rate of interest and the provision for the pa yment of th e 
bonds, which was included in the body of each bond m these words: 
** It Ts' a conditi on of the^issue of this bond and the eyeruHon of sai d 
trust deed t hat .this bond is_ an .obligation of said c ompany only " 
(meaning said_defendant land company) "and that the st ockholders of 
said companjr shall not, nor shall any of them, be in a ny wise Ha - 
ble for the payment thereof, nor shall any holder of this bond.bgjsnti- 
tlecTto any^ remedy to enforce payment thereof against any stockholder. 
The TloTder of this bond accepts this condition and agrees jQ^he terms 
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thereof." And further, that no representations were ever made to the 
p laintiff thajt the shares oT stoclc TssuedDy the company were fully paid, 
or. t o any extent, except such repr esentations ^as jnay J)e^ deemed to 
h ave arisen fro m the mere fact that" D^OdO shares jSad been_issued 
a s^fuUy paid, o f which' 12,1 32 shares were outstanding wfien tifie pjain- 
titt purchased his bonds. 

1. The first contention of the defendant in support of the order, over- 
ruling the demurrer, to be considered, is that the complaint does not 
allege facts sufficient to constitute a cause of action, for the reason 
that on its face it appears that the alleged cause of action is barred 
by the statute of limitations. A demurrer, as a general ru le^ searches 
t he^ record, and judgment wil l be gjygi against the party whose plead- 
i ng was first def^ct iv^ i" Qiihgfanrp lLi§.,not clear that tjiis rule h 
here applicabjc^^-fox: ihaJXaaML-that Jhfi Jiuestipxi^whetjier^ the^alleged 
cause of action is barred by the ^tatyte of limitations has become, by 
the answer pleading the statute and the reply thereto, an issue of fact 
b etween the parties. 1 Chitty, PI. 669; 6 Enc. of Pr. P. 332; Hanson 
V. Byrnes, 9B Minn. 50, 104 N. W. 762. This point, hQM :gY£r^,i5^jQQt 
r aised by the plaintiff, a nd we assume, for the purpose of^ this appesj 
o nly, that the d emurrer in this case fastens upon the first defective 
nlekdingT The G uestTon of the sufficiency of the complaint is, then, tp 
be determined as if the demurrer was to the complaint. It is the set- 
ti ed rule of this court that, in an action for relief on the ground of 
fraud consummated more than s ix y ears belore the commencement of 
the action, the complaint must allege facts showing that the fraud was 
not discovered until within six years next before the action was com- 
menceol that, if it fails so to do, demurrer will lie, but in such a case, 

the bar of the statute is not raised either by demurrer or by an- 
swer, it is waive(ir"TTumphrey v. Carpenter, 39 Minn. 115, 39 N. W. 
67] Burk V; Land Ass'n, 40 Minn. 506, 42 N. W. 479; Morrill v. Lit- 
tle Falls Co., 53 Minn. 371, 55 N. W. 547, 21 L. R. A. 174; Duxbury 
v. Boice, 70 Minn. 113, 72 N. W. 838; First National Bank v. 
Strait, 71 Minn. 69, 73 N. W. 645; Schmitt v. Hager, 88 Minn. 413, 
93 N. W. 110. 

A^pnsider^tion of the allegations of the complaint, as to when the 
plaintiff discovered the fraud and his diligence in the premises, in 
connection with the rule stated, has led jtis tp th^.. conclusion that it 
does riot appear upon the face of the complaint as a matter of law 
that the alleged cause of action is barred by the statute of limitations. 
The question whether the plaintiff discovered the fraud, or ought to 
have discovered it by the exercise of reasonable diligence, more than 
six years before the commencement of the action, is peculiarly one of 
fact, and was properly made an issue of fact by the pleadings. \ ^ 

2. The pivotal question presente j by the record is whetjier the con- yt^t ^ f 
t ract a s to stockholders' liability contaiheS in the "bonds is a defense i / ' ' 
o n the merits to this action . The demurrer admits "flie execution of / / " *- 
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the contr act, the consideration therefor, a nd, therefore, its validity . 
C ounseTTor defendant con tend that such_ contra ct is an absolute ba r 
to this a cTion, and cite in su pport of^the claim, with othe rs^ the case 
of Brown v. Eastern ijlate Co. etaT., 134 Mass. 590j which was an ac- 
tion to enforce the statutory liability of the defendant stockholders 
for the payment of certain promissory notes of the company. The 
statute (Pub. St. Mass. 1882, c. 106, § 61) provided that stockholders 
who had not paid in full the par value of their shares should be jointly 
and severally liable for the debts of the company. The notes were de- 
livered upon a contemporaneous agreement that there should be no 
personal liability on the notes. It was held that, as no one was 
personally liable, except by statute, the contract necessarily referred 
to the statutory liability, and that it was a defense. Another case 

("relied on is U. S. v. Stanford, 161 U. S. 412, 16 Sup. Ct. 576, 40 L. 
Ed. 751. In this case it was sought to enforce against the estate of 
Leland Stanford a claim of some $15,000,000 based upon the Consti- 
tution and laws of California, making each stockholder of a railroad 
corporation liable for its debts in proportion to the stock held by him. 
It was held that the liability of stockholders of corporations- for bonds 
issued under the Pacific Railroad acts depended, not upon the laws 
of California, but upon the acts of Congress under whidi such bonds 
were issued, which provided that the stockholders should not be per- 
sonally liable for the debts of the corporation. The case of Basshor 
V. Forbes, 36 Md. 154, also cited, was an action to recover from a 
stockholder of a corporation the amount of its promissory note by vir- 
tue of a statute providing that stockholders should be liable for the 
debts of the corporation to an amount equal to that of their stock "tm- 
til the whole amount of the capital stock fixed and limited by the corpo- 
ration shall have been paid in full." Code Md. 1860, art 26, § 52. It 
was held that an agreement, made at the time the note was delivered, 
that the payee should look only to the corporation and the security 
for its payment, was a defense. 

These casej sustain the proposition that, if a person contractin| 3 r 
with a "corporation expressly agrees to look only to the co rporat ion 
and its property for the payment of his debt against it, such agreement 
will be a waiver of the constitutional or statutory liabili ty of stock - 
holders for the payment of the debt. It^i^ clear that the agreement 
contain_ecLin the bonds,, whidi. we have guotedl^rele'ased the' stock - 
holders from any and all liability for the payment of the bond s im - 
posed by the Constitution or statute, and from all liability whatever, in 
the absence of any element of fraud.; t hat is, if they had then paid 
V 'x, the f ull 2ar value of their stock as represented by the issu ance of it as 
full paid. This is n ot an_ action. Jo enforce any rnnstit ntinnal nr <;tat - 

^^iZ ^^^^^.l^& 9^ *^^ defendant for the payment of the bond s; but it is . 
in effect, one to compel the defendants to make good, so fa r as may 
be necessary to satisfy the plaintiff s judgment against the corporation. 
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their alleged representation, alleged to have been r elied upon by_h]m, 
that the assets of the corporation had been increased to the full par 
value of their stock, when inf act only one-half thereof had been, 
paid. T he quest ion, then, in its last analysis, is whether sucji a Ua-'. 
bility was within the contemplation of the parties when the bond 
agree ment was made, and did the plaintiff thereby waive such liability 
in caseTie might' thereafter (JTscover Tor tlie first time the facts upon 
which liability must rest? The right of a creditor to maintain such 
an action is settled by the repeatftd decisions, of this court. First Na- 
tional BanTV. Gustin, 42 Minn. 329, 44 N. W. 198, 6 L. R. A. 676, 
18 Am. St. Rep. 510; Hospes v. Northwestern Co., 48 Minn. 174, 
50 N. W. 1117, 15 L. R. A. 470, 31 Am. St. Rep. 637; Hastings Malt- 
ing Co. V. Iron Range Co., 65 Minn. 28, 67 N. W. 652; Wallace v. 
Carpenter Co., 70 Minn. 321, 73 N. W. 189, 68 Am. St. Rep. 530. 

The basis of the action is not contract, but fraud* for the. reason 
thatireople deal with the corporation and give it credit on the faith 
of its stock, and they have the right to assume that it has a paiq-ui 
capital to the'amount which it represents itself as having. If th e re p - 
r esentation is f alse, it is a fraud on creditors ; and, in case the cor- 
poration becomes insolvent, equrty will comper the Tiolders of bonus 
s tock, or stock n ot in fact paid in full, Jp^make the representation good, 
by paying the balance due on their stock to the extent necessary to pay 
creditors whose debts were contracted subsequent to the issuing, of 
the'. sIocK'H" fully paid^, and., ^bojire^jrgsum.ed. to..haYejrelied on Ap 
re present ation. It is the misrepresentation of fact in stating the 
amount oFcapital to be greater than it is in fact which is the basis of 
the liability of the stockholders in such cases. A certificate for pa id-up 
shares -in a corporation is simply a written statement in the name of 
the corporation that the holder thereof is a stockholder, and tliat the 
fullj)ar value of his shares has been paid to the corporation. If the 
sfiaresTn"Ta*ctTrave not been so paid for^ the certificate that they have 
been is a false represerifatidri that the assets of the corporation have 
been increased^to^the amount of the par value of the stock so issued, -j 

The ver y basis of this action clearly indicates that the alleged Habil- y xy 
ity sou ght to ^be^en forced m tKrs action was not within the contempla-^ * '^ ?< 
ti on 61 the p artiesli't'the tlme'the'TDonci agreernent was made, and that 
it was not waived tbereby. How can the plaintiff be said to have 
waived a liability, when he had no knowledge of the facts out of 
which the alleged fraud and consequent liability sprung? Is it reason- 
a ble to assume that th e companj or its stockholders_intended by the 
agreement to gu ard agamsFTiaSility for fraud which from their view- 
point never exist ed and was not then claimed by^ any one? We^JiolcjfX '.^•^ # 
that the agreement here in question does not constitute a waiver by\ V;^ t . L 
the plainjtiff^of the alleged Hability sought to be enforced t^.this ac- \ ' 
tion, nor a defense thereto. 
W0BM6KB Ga&Gobf. — ^25 
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It was alleged, in^tfie second defense, and admitte d by the demurrer , 
t hat no representations were ^yer.piade to the plaintiff that the shares 
of stock were f uUy oaid, except the fact that they we re issued as fully 
paid : that he made no inquiries either as t o the amount thereof, or the 
amount paid thereon : and that he had no information in regard there - 
to It is urged, in effect, on behalf of the defendant, that in view of 

t his admission the plaint iff did ^"^J'f'JX-9!l:*.?.YT'^P''^^^T^^^^^^P "^^^ "^^ 
\ s tock was ^ully pajd . W^ cannot concur in this view of the effect of 

Kltvt^ t he allegat i ons referr ed ta The complaint expressly alleged that the 
plaintiff ^ relying upon the_repre§enJ;ati on,tha.t th e shares had been paid 
i n full, purchased and pa id for his bonds . This allegation is put in 
issue by the general denial contained in the first defense. The all^[a- 
tion in the second defense relied on is simply a statement of eviden- 
tiary facts relevant to the issue whether the plaintiff did in fact rely 
upon the representation as allied in the complaint. It does not ap - 
pear upon the face of the second defense that the plaintiflLdidjlflLJCfily 
upon the regresentatipn. W ith re ference Jo^ a^Jrial of t his issue we 
deem It jproper to say that tlie preTumptTon of reliance by cred itors 
u^n the representation that stock issued as fully paid is so in f act^s 
onTy'prrma facie. The rule in such cases is that: "It is only those 
creditors wh o have relied, or who can fairly be presu me d to have rc - 
liedji£^ffie_£rofe5§ed. ainP.unL,Qi. £aiUtdi m whoseTavor the law 
will recog nize and enforce an equity against the holders ^f Jbjjjujs 
stock/ " Ho"spes vTITorthwestern Co.*, 48" Minn. 174, 50 N. W. 1117, 
fSLTR. A. 470, 31 Am. St. Rep. 637. 
' It follows that the demurrer to the defense should have bee n sus - 

taiE^gi 
Ord.^.r.^y^rsed. 
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POND v. FRAMINGHAM & LOWELL R. R. CO. 

(Supreme Judicial Court of Massachusetts, 188L 130 Mass. 194.) 

Morton, J. This is a b ill in gpu lty* the substantial allegations of 
which are,Jhat the plaintiffs are creditors of the defenda nt corpog i- 
tioni. that Jhe corporation IS insolvent; t hat all its property is mort - 
gaged to^nistees_fpr the benefit of one class of creditors; t hat it owes 
large amounts to other creditors, one of whom has attached all its_^op- 
erty: thaFTt is' about to execute a lease to said attaching creditor for 
the term of nine hundred and ninety-nine years, at a rental which will 

8 f\)r discussion of principles, see Clark on Corp. (3d Ed.) § 217. 
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not pay the interest upon its indebtedness, and that the execution of 
said lease would be injurious to the interest of its creditors and stock- 
holders. The prayer is for arf injunctio n to restrain the def cn dapt 

f rom furtI^ ^r pt-^S^^^^i^p i>^ hnsiness^ and fnr fV»i> appnmtmpni- nf rP- 

ceivers > ^ a 

There is n o statute pvinp th is court equity jurisdiction in such^a / ^^ 
c ase as this, gmd th e bill does not stat^,a.£ftse within the general, eauity ^^^"^ 
powers of a c ourt of chancery. As is stated in Treadwell v. Salisbury 
Manu^. Co., 7"G'ray7 393^ 66 Am. Dec. 490 : " It is to o well settled to 

a dmit of qu e$tigD^.thatA£QUrt of^chaQCCQ: toSJUUtfadjiliijIarlsdic^^ 
o ver corpo rations, to restrain them in the exercise of their jx)wers, or 
co htrortneTr action. Vr^prevent tfiem from violating: their cEarter.jp 
c ases where the re is no fraud or breach of trust alleged as the f qund^- 
ti on of the claim'for'equitaTJle r elifii,^* 

^I he plaintiffs cannot maintain this bill, unless upon th^ sr^^inri t^fi^ 
any cr editor can maintain a bill in equity against an individua l debtor 
upon like Sfe'f^atiQnsrnBut ffiere'^no'a^ or bre^cl;! pf L^^ 

t rust, or any other gix)u nd of iurisdiction^ which brings the cass, with- ^^"^"^ 
in the general equity powers of a court of chancery. The bill is an 
attempt by a creditor to restrain his debtor from making what is alleged 
to be an improvident contract. The rights of the parties are governed 
by the rules of the common law. T he plainti ffs as creditors mightby 
an attachment, have obtained security which would take precedence of 
the contemplatea lease; but if thej^j:ould not, the court has noj^ip^^r 
to'VeslrSnjhe' debtor from making a disposition of his property which 
is per mitted biTtK e common law^ unless fraud .or breach of trusL.is 
alleged jmdjbQwji. 

The allegation that the defendant corporation is insolvent do^ not 
aid the pla intiffs. I n the absence of anv s tatute giving, the.pow.crj ibis 
cqujrt ha.s.np authority to act as a court of insolyengr^iQr.tb§,liQyida- 
tion of the affairs of an insolvent railroad corppn^tifiD* 

Decree dismissing the bill affirmed. 
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BOOTH V. BUNCE. 

{Coxat of Appeals of New York, 1895. 83 N. Y. ISd, 88 Ant Dec. 872.) 

Apoe^ from the General Tefm of the Supreme Court, the second 
district, w here a judgment entered on a . verdict i n favor of the plain - 
tiff h ad been affirmed . 

This was an acti on by Alfred Booth a^inst Jere mi ah S. Bunce and 
oth ers, for the seizure and co nversion oj; a g t^ani -ffl gi ne belongmp to 
t he plaintiff . 

Potter, J.* T his case may be regarded as a contest betw^^ bona 

fide creditors, to secure their respective claims, in part or in whole . 

-• \ f rom certa in pe rson al prope rty, to wit, a steam enginCj^^and the Question 

\X ' . first to be determineSls, in wKom was the title to the oro pertv at the 

- . , »J * time it w as levied ugon^ and taken by Jhe^ def endan ta. I t is conceded. 

^ " tS at the title To tHe engine in question, at the time of the plaintiff's le vy 

• upon It Jby his executibn7."yvas either in Montgomery and Lund^ thai 

lately comgosing the firm of Montgomery & Co.^.or in the c orporatio n 

calTed 'The New York Steam Saw-Mill and Machine Company." The 

plaintiff claims the title to have been in the former, the defendants 

claim It to have been in the latter. This, it will be seen, became the 

material issue to be tried at the circuit. 

' The organization of this company, in due form of law, was duly 
proved, and there was no evidence of its legal dissolution. The bed - 
pl ate^nd cylinde r of this_engine was transferred by Mon tgomery and 
Lund jt o th i s co rporation, and its completion as an engine was^ subse- 
quent to that time. The debt upon which the defendants' judgment 
was obtained was contracted by this corporation in the ordinan^. course 
of their Ibusiness, and tlieir judgment was against the corporation, and 
their execution was against the property of the corpora tion. The 
property, wlien so levied upon by the defendants, was in the poss ession 
of the plaintiff^ who claimed to have made title to it under a judgment 
an'd^execution^ levy and sale thereunder, against William M ontgomer y 
and William Garrabrant. 

William M^tgomery & Co., before January, 1855, w as composed 
of said Montgomery and Garrabrant, and one Isaac Reeve . Mont- 
gomeiy and Garrabrant purchased out Reeve^S-intcr^stT aiiTgave him 
notesupon whfch plaintiff's judgment was obtained in payme nt jor 
Reeve's interest, in the firm, Montgomery and Garrabrant c ontinuing 
the firm of Montgomery & Co. Subse^cntlyj, Garrabrant sold out to 



* For discussion of principles, see Clnrk on Corp. (,^d Ed.) { 218. 

■ Statement of facts is abridged and a portion of the opinion Is omitted. 
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Montgomery and George D. Lund purchased an interest in Montgpm- 
cry's Dusmess ana it was still continued to be earned on in the nam e oi 
Montgomery CcCp. Subsequently still, the Steam Saw-Mill and Ma- 
^l!i?^5?51£?9-I-5y^5 Ot^uzedTand Montgpmerjr & Co. transferresjl 
th eir busines s and assets to this corporation, and Montgpmery was itp 
president ^d. pmcipsil.ixegujiyx. jJia^cial .?nd.ra^nag?.ng .iStf^t Hifi. 
plaintiff claims that the organization and conducting of this corpora- 
ti on was a fraudulent device j)f Montgomery & Co. to hinder, delay 
and defraud their creditors? and that, as to the plaintiff, the said 
o rganization, and ac ts of user under it, were nullities, being fraudulent 
and void. On the tnal, the pisuntiff offered evidence tending to prove 
this fraudulent device. The evidence was sufficient in strength to 
ma ke it proper to have it submitted to the jury; and the learned judge 
charged the jury that they had to determine but one question, and that 
was^ th at jf this corporatioir wasTaifly* organized, and the sale of the 
p roperty to them bv M ontgomerv and Lund was also J^ij^and done 
w ithout fraudulen t intent, the defendants were entitled to recover ; if, 
o n the contrary^ th e company was organized to defraud the preditqrs 
of Montgo mery a n3 Xurid. and the property was transferred to them 
b y Montgomery a nd Lund, m furtherance of tha^ fraudulent jJHJpgae, 
t he plaintiff was en titled to recover. Y fais charj^ey I think, was entire ly 
sound: no* exception was niade to it by either party, ll'he juxV found 
their verdict for the plaintiff. This, it appears to me. is fioaolusixe 
upon this feature of the case. 

•^^ is^.jpsTsted^that^. this corporation, beings regularly organized, and 
the defendants their bona fide creditors, their corporate existence can- 
not be calkdJn question, collaterally^ and thus destroy the defendants' 
claim against them; that only the people of the state l?avg ^ ri gl^f to 
raisTTFe" question of their corporate rights. This argument is not 
souna as applicable to a case of fraud. As we have had occasion to re- 
peat in another case, "it is a principle as old as the law of morals, and 
w hich has been engra fted into the law of equity and justice, that good 
faith is the basis oi^all dealihgj'and that every description of .ggntract, 
and every transfer or conveyance of property, by what means soever 
it T)e''dqhe7tS"vifrale"d"by"ffaud. liVhether the contract be oral or in 
writing; whether executed by the parties with all the solemnities of 
deeds by seal and acknowledgment ; whether in form of the judgment 
of a court, stamped with judicial sanction, or carried out by the devise 
of a corporation organized with all the forms and requirements de- 
manded by the statute in that regard, if it be contaminated with the 
vice of fraud, the law declares it to be a nullity. Deeds, obligations , 
co ntracts^ jud^rmeri tf, and pypn rnrpnrntp^hoflipg may be the instrument 
through which parties may obtain the most* unrighteous advantages. 
AlT such devices and instruments have been resorted to, to cover up 
fraud, but whenever the law is invoked, all such instruments are de- 
clared nullities the^are a perfect dead letter; the law looks upon them. 
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a s if th ey hadjieverJjfifiDLfiXficaited- They can never be justified nor 
sanctitiecf ISy^any new shape or cover, by forms or recitals, by cove- 
nants or sanctions which the ingenuity, or skill, or genius of the rogue 
may devise." The effect of th is finding of the jury is, that this cor - 
pgra tion was a de vise resorted to by MontgomeXY and Lun d to hinder , 
delay. and defraud their creditors. A ^betwe en the plaintiff an d Mo nt- 
gomery and Lund, the plaintiff had a rightT6"Hisregar3 & e corpora - 

I \ y * ^^^^ ^^ 3' void thing, and resort to the property of Montg omery to 

' s^^isf3Mri^ 

Had^^ Ae defe^ creditorsj)f this corporatlQ ff j[ whic h 

w as a valid corporation as to them), obtained a lien, by a p rior levy 
under thSr judgment, it would have presented a different question. 
Their equities were, doubtless, equal to the plaintiff's— it wa s so h eld, 
when last before it was in this court — ^but the j)laintiff w as prioy in 
time with his Iien^: "Qui prior in tempore, potior est in jure." * ♦ * 
Judgment affirmed. 
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IV. Remedies of Creditors against Stockholders^ 



>V THOMAS V. MATTHIESSEN. 

1 V^ (Supreme Conrt of United States, 1914. 232 U. S. 221, 34 Sup. Ct 312, 
p f^^ ^ 58 Ll Ed. 577.) 

On Writ of Certiorar i to the United States Circuit Court of Ap- 
peals foFthe Second Circuit to revi ew a judgment which affirmed a 
judg ment of the Circuit Court for the Southern District of New York, 
dismissing the complaint in a suit to enfofce th*e stat utory liability o l 
a stockholder in a foreign corporation. Reversed. 

Mr. Justice Holmes deHvered the opinion of the coiu-t: 
This i s a su it by a citizen of California, the holder of t wo notes 
made in Ca lifornia by the Went worth Hotel Company, to re cover from 
a_stockholder in that corporation, a citizen of New Yor k, a propor - 
t ionate share of the sums ~3ue upon the same. The facts as agreed 
and tount j arp'a.q fn11f>^«;! The corpo ration was formed u nder the laws 
of the terntoiy of Arizona, among hiany otlier thing;s^ to b u_y and sd l 
r^al^estate^o build, maintain, operate, and carry on^ in jail its branch - 
es^Jhe^siness of hotel kcfipiog," a nd to b uild or pu rchas e ^s or elec- 
tricjvorks in Arizona or California, "both for its use in the hotel busi - 
ness and for the purpose of selling and disposing of the saing." The 
principal place of business in Arizona was Tucson, and t hat outside 
of it was Los Angeles, California, with power to change to Pasadena , 
in that state. Before the incorporation, the defendan t, resid ing in 



« For discussion of principles, see Clark on Corp. (3d Ed.) §§ 234-236^. 
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New York, sipied a writing reciting; the intent of the subscribers to 





thereby^ subscribecTfor a certain AUjabsr .oi gtw^rfis. Liater he took and 
p aid for one thousand shares . T he Oak Knoll is near Pasadena, in 
C alifornia, and the defendant and his associates intended the c orp prji-rv 
ti on to have thV^T owcr to build ^.^^ manage a hptel in that neighbor-jA Vy 
h ood, and expe cted that it would so do. but ijitendcd their ijabilitx.^ r (/*^C< 
b e con t r olled .bjl. thejaws of, Arizona., 

The c orpor ation complied with the laws of Califo rnia, bought th e 
l and, built the hot el, w ent into, busine ss, a nd finally was a djudged in - 
solven t. T he notesin quest ion were give n for l oans to the com pany. 
At_the time of subscribing "tKe dete^Jant agreed wTtti tRe" company 
t hat he should be exempt from personal liabilityj and that neither the 
c orporation nor it s officers should^haye P9wer ^to subject .him .or the 
other stockholderslo' it.'^Such exemption was expressed also in the 
C€:rtjpigaie--Qi.incor2oration. But by the sta tutes of Can forma each^ 
s tockholder of a cor poration is personally liable^or such proportion 
of the debts contracTed'wfiile K^js^^such^ asjhe aimount of hi s^stodc 
bears to the whole subscribed, and the Jiabi Jitv of eac h stockholder of "a 
corporation formed under the laws of any other state or territory of 
the United StatesTBul "doing business in California, is the same. Civil 
Code, § 322. The courts below ruled that the defendant could not 
be lield,~lhe circuit court of appeals citing Risdon Iron & Locomotive 
Works V. Fumess, [1906] 1 K. B. 49, 75 L. J. K. B. N. S. 83, 54 
Week. Rep. 324, 93 L. T. N. S. 687, 22 Times L. R. 45, 11 Com. Cas. 
35, in which it was held that the law of California could not impose 
liability upon an English shareholder in an English corporation, with- 
out his assent 113 C. C. A. 101, 192 Fed. 495. 

We agree tha t without authority from the stockholder a corpora- 
tion cannot make him answerable m a way not contemplated by the 
char ter. We will assume for purposes of decision, although we ex- 
p ress n o opinion upon the pointy that a provision for doing business 
in other states without any express reference to the possible difference 
i n their laws would,, not _be. QUOUgh to change the rule. But a provj-^ 
si on exempti ng the stockholder alongside of pne authorizing the^ do- 
i ng of busine ss elsewhere cannot be taken to limit the latter authority I '^ . y 
tc T^those s tates that grant a like exemption, or be deemed an attempt j ' * ' -^ '^ 
to override the law of the place where the business is to be done. 
That law may fail to operate for want of power over the person sought 
to be affected ; but the charter leaves it open to that person to come 
in under it by assent. If the law of California forbade a foreign cor- 
poration to do business there unless all the stockholders filed a written 
assent to its conditions, the Arizona charter would not make such an 
agreement void. If this be true, then a particular stockholder may 
give such assent outside of the instrument of incorporation, and be 
bound by it. 
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I n tfais case the de fendant expressed in w riting his wis h thr^f- the 
c orporation sho uld jetjig^ jjhotcnn CaJi fornia. I t is true that he also 
desi red and stlpuTated tha t he should be free from personal charge . 
B'utjhat is merelx theliot. wf reauent occurrence of a party brin^n^ 
about the facts and attempting to prohibit their legnal consequence to 
which we lately had occasion to advert in National City Bank V. Hot^gh- 
kii5723r XJTS'.'SO, 56, 58 L. Ed. 115, 34 Sup. Ct 20. See 'also But- 
ler V. Famsworth, 4 Wash. C. C. 101, 103, 104, Fed. Cas. No. 2,240. 
Th is> o f course^ he cannot do. I n such cases the only question is which 
of two inconsistent orders is the dominant command. Here tlie iiQiial 
p revalence of t he specific over the general is fortifie d by the consid- 
e ration JbhaULbg. tuildin£..«ind carrying on of the C alifornia hotel was 
t he ma in obiecL^for_jyhich,thfi parties came together. When tlie de - 
fendant authorized that, he could not avoid the cons equences by say - 
ing: tliat He*"did nof foresee or intend, or that he forbade them. He 
knew that California had laws, and he took his riskof what they 
might be, w hen^ as we must npldj h^ gayc his assent to dom g^ business 
there. We" cannot interpret .his words as giyipg mgf^ a^ rnnHitinnal 
ass^t. We follow the language of Pinney v. Nelson, 183 U. S. 144, 
46 L. Ed. 125, 22 Sup. Ct 52, so far as it sanctions the views that 
we have expressed. See also Thomas v. Wentworth Hotel Co., 158 
Cal. 275, 280, 139 Am. St. Rep. 120, 110 Pac. 942. 

There rema ins only the question whether the liability is of a ki nd 
that will be .enforced outside of the California courts. Analysis on 
this point often is blurred by the vague statement that the liability is 
"contractual." An obligation to pay money generally is enforced by 
an action of assumpsit, and to that extent is referred to a contract, 
even though it be one existing only by fiction of law. But such ob- 
ligations when imposed upon the members of a corporation may vary 
very largely. The incorporation may create a chartered partnership 
the members of which are primary contractors, or it may go no far- 
ther than to impose a penalty; or again, it may create a secondary 
remedy for a debt treated as that of the corporation alone, like the 
right to attach the corporation's real estate; or the liability may be 
inseparable from the local procedure ; or the law may be so ambigu- 
ous as to leave it doubtful whether the liability is matter of remedy, 
and local, or creates a contract on the part of the members that will 
go with them wherever they are found. McClaine v. Rankin, 197 
U. S. 154, 161, 49 L. Ed. 702, 705, 25 Sup. Ct. 410, 3 Ann. Cas. 500; 
Christopher v. Norvell, 201 U. S. 216, 225, 226, 50 L. Ed, 732, 736, 
26 Sup. Ct. 502, 5 Ann. Cas. 740. In the present case w e think that 
there_can be no doubt of the meaning of the Californi a statute . Jt 
reads : "Each stockholder of a corporation is individu ally and person - 
all)r_ liable for such proportion of its debts and. liabilities," etc., as we 
have stated, and supposes the action against him to be brought "upon 
such debt." Civil Code, § 322. This means that by force of the stat- 
ute, if the corporation incurs a debt within the jurisdiction, the stock- 
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holder is a party to it. a n d joins i n the con tract in the pr9pQrti( 

his shar^ And while the statutes of California canno t force an 
a gent upon a f oreign principal, stilly Jf Tie has (y:eatsi5UCkjaBLagfinci 
in advance, he has'^ome "within the jurisdiction by his agent, as in 
O ther cases of contract made within a state from outside^ and will 

be boundr nFTaarvT^PQii^^ ioy^Tn:;: :i7i;'27x: Ed. 966,' 3 Sup. Ct. 

263 ; Whitman v. National Bank, 176 U. S. 559, 44 L. Ed. 587, 20 
Sup. Ct. 477. 

The defendant was a principal debto r. Hyman v. Coleman, 82 
Cal. 650, 16 Am. St. Rep. 178, 23 Pac.'62. The fact that the cor- 
poration had deposits in the banks that held the notes did not dis- 
charge the notes pro tanto. Strong v. Foster, 17 C. B. 201, 25 L. J. 
C. P. N. S. 106, 4 Week. Rep. 151 ; National Mahaiwe Bank v. Peck, 
127 Mass. 298, 34 Am. Rep. 368. The judgment must be reversed^ 
and judgjnent entered for the plaintiff on "ffie agreed''facfs. 

J udgmen t reversed. 

TWc'Hrt? Justice dissents. 

Mr. Justice Hughes took no part in the dedsioo. 
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'^^A/^^ ' lliy^' BARTLETT v. DREW. 

\ ^ ()ComM88iQn of Appeals of New York, 1874. 67 N. Y. 687.) 

T his was an action in the nature of a creditor's bill b rought bv 
pl^tiff as judgm ent creditor^ of the New Jersey Steam Navigation 
C ompany after th e retur n"6r "an execution, nulla bona, to reach certain 
assets, pf_Jhe said, company^ alleged toTie m'TfaeTiaii'di bT7defendai^^ 
Drew. 

Iij^ September, 1866, the plaintiff recovered in the Supreme Court 
a judgment against the New Jersey Steam Navigation Company, a 
corporation created by the laws of the State of New Jersey^ for $836.- 
3 2 upon a cause of action accruing in the month pf julyj^ .186J. An 
execution upon the judgment was duly issued to the sheriff of the 
c ity and coun ty of New York and returned unsatisfied. The^ cor- 
poration was created i n JFebruary^ 1839^ with a capit al of $500.000 . 
and had an ex istence of thirl:y^.years* duration which termin ated in 
the mont h of February. 1869. In 1868 t his action was commenced 
a gajnst the corpora tion and Daniel Drew, >yho was a largfi stockhold- 
e r therein as w ell as a director and i>residentjofjhej)oard andji^x^i- 
d ent of the city_gf. N<^w Yojk. The business of the corgoratiQ0„w5^ 
that of a c ommon carrier, transporting passengers and freight _fQr 
hire by steamboatTTetween New York and various eastern porl?. it 
appeared that in r)ecember, 1863, by order of the board of directors, 
t liree steamboats of the company were sold iFor $750,000, and in De- 
cembei-j J86S, the proceeds of the sales were divided among the .stock- 
holders of the company, and the defendant. Drew, received for his 



\^' 







394 RIGHTS AND BBMBDIBS OF CBBDIT0B8 

s hare an amount much larger than the plaint iff^s ju dgment against the 
c ompany . 

REYNOLDS, C. It^is msisted bythe defendant, Drew, that the plain - 
tiflF can maintain no action against him alone, but tiKat^sfie must pros - 
ecute not only all ^ii^,j\toy:Vhol*^^''*^j *^ ^1^^ ^n^ th at each shall contrib - 
ute his proportion to the payment of her debt, but h er suit must be 
brought on her own behalf and on behalf of all the o ther creditors of 
t he co rporation who may choose to come in. In other words, in or - 
der to collect Tier debt against the company^^ she must i nstitute a suit 
t o wmd up and finally settle all its affairs. T hat she mi'gVit H(^ th« 
is not to" be doubted, but that she of necessity must do it presents a 
different question . "Prior to the distribution of the assets o^ the cor- 
poration due notice of the plaintiff's claim was given, and redress 
demanded, and the distribution was made with knowledge of the 
plaintiff's claim, arid the corporation has no assets or prope rty which 
can be taken on execution. 

We are" of .the opinion that the plaintiff [s right of action rests upon 
a very pfain principle of equity. ThU i'q nnt a prr^^ppHinpr'tr^ ^^nlv#> 
and wind up the affairs of a corporation, or to marshal its assets, but 
the ofilTriary proceeding to collect a debt from a debtor unwilling to 
pay. The circumstance that the debtor is a foreign corpo ration, or 
that the defendant^ Drew, was jts.pr^ident .director jjr stock holder, is 
quite immaterial^ if it be found thaX Dre^y . h^g aiiy.-9? th e assets or 
propertj^of the corporation which ought to be applied in p ayment of 
it s xTelbtS , Tft IS ej[ually immaterial whether he^gPt it t^v fair ^ gree« 
ment with his associates, or by any wrongful act, I f the law d ooms it 
/ ' V to the payment of the debts of the corporation it may be t aken in 

' . i' : r sorrie form by the creditor. It is a very plain proposition th at^ t3fe 
stock and property of every corporation is to be regarded as a trust 
fund for the payment of its debts, and its creditors have a lien and the 
rijfht to priority of payment over any stockholder. 2 Story, Eq. Jur. 
§ 1252. "^Where stock and property has been divided b etween stock - 
holders before all the debts of the corporation have been dischar ged, ij 
any one stockholder is compelled to pay more than his fair s hare , of 
any unpaid debt he may resort to his associates for eq uitable con - 
tribution; b ut with tha t proceeding the creditor ha s nothing tq dg . 
unless he chooses to intervene to settle equities that may exist between 
his debtors. In the present case the corporation w as proce e ded 
against as an orSmary debtor, either unwilling or una ble to pay . It 
t urned out that it had no property which could be ta ken on execu - 
tion; bilfTt'was found that the defendant, Drew, had a l arge amount 
ortHeassets in his possession, which belonged to the corp oration when 
t he p jainfiff's demand accrued, and some portion of which shou ld 
have been applied in discharge of its obligation to the plaintiff. 

As befo re suggested, it does not matter how it came to the posses - 

siqn of the defendant. Drew. It is enough that he had i t. an^ it waa 

much of the a.ssets.of the corporation as ought to be devoted to 
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th e paym ent of the debts of the company, and his claim 
h olaer coulf hot jprevaiT over the creditor's prior ri^t. Curran v. 
State of Arkansas, 15 How. 305, 14 L. Ed[.705; Tinkham v. Borst, 
31 Barb. 407, 412; 2 Kent, Com. 307; 2 Story Eq. Jur. § 1252. This 
view of the case renders the consideration of several questions ar- 
gued by the learned counsel for the defendant, Drew, in respect to 
parties and the form of proceeding, quite unnecessary. We are re- 
ferred however to two cases in Massachusetts, of which a word may 
be said. Vose v. Grant, 15 Mass. 505 ; Spear v. Grant, 16 Mass. 9. 
They were both actions on the case at common law, by the billholder 
and creditor of a bank, whose charter had expired and assets dis- 
tributed, against a stockholder who had received a portion thereof. 
The action proceeded entirely upon the theory that the distribution 
was wrongful before all the debts of the corporation were paid ; and 
that for this alleged wrong an action on the case at common law 
might be maintained by a creditor against each stockholder who had 
profited by the wrongful division. After a very elaborate considera- 
tion by the court the right of action was denied, and whether prop- 
erly or improperly does not affect the present case. The Supreme 
Judicial Court of Massachusetts had at that time no equity jurisdic- 
tion, and this circumstance was lamented by Jackson, J., in delivering 
the opinion of the court in the case first cited. Whether the apparent 
hardship Of that case, or possibly of many others, had any influence, 
it is certain that soon after the law-making power of the State con- 
ferred upon the court equity jurisdiction. 

With the nice distin ction between law and equitv we are not trou- 
bled in this case, n or even as to the form of the action. The Dlaintiff 
is a creditor of the ^New Jersey Steam Navjgation Company for the 
a mount of a judg ment .duly, obtained. . The^com pany'has no property 
in this State that can be taken on execution. The defendant, Drew^ is 

f ounJlloT ie injgossessiQn.p£.a§Sfits. of .thejdi&aoked .or. insolvent, cor- 
poration more than sufficient to.j?ay..th£pjaintiff_her den).ajldAitnd the 
la w require s that he should pay it 
'Ae judgment below should be affirmed, with costs. All concur. 
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FOREIGN CORPORATIONS 
L Status of a Foreign Corporation' 
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MAHAR ▼. HARRINGTON PARK VILLA SITES. 

(Court of AppefUs of New York, 1912. 204 N. Y. 231, 97 N. B. 587, 

88 L. B. A. [N. S.] 210.) 

WiLi^RD Bartwtt, J. The question certifie<^ t^ this murt 1 ; >y ^^ 
Appellate Div ision (146 App. piy^.955^J31,.NLY,-,SttBP. 1127) is as 
fo llows : "Does the com plaint state facts su fficient to constitute a cause 
of^action against the deTeii^nt. jiarrington Fark Villa S ites?"' 

TOe compl aint alleges that at the city of New York, abeut Tuly 27 . 

1909, the jjaintiff had n^grntiatinnq with tVip HpfpnHanfg rpga^^ingr tfio 

s ale by the defen dants and the purchase bv the plainti ff of certain lot s 
o f land situated at Harrington Park^NJ.; t hat thereafter the de- 
fendants"* and plaintiff entered into a wnttpn agrpptr^fn t for the sak 
of saTS^property to the plaintiff; that the .contract r eq uired j>l aintiff 
to^pajr to the Harrington Park ViHa^Sites. as ^a part paym ent th ercflp> 

the sum"*of 7$500il . and jftlaAnti^^ j^eli YJSXfii. Jt£L5aid -.defenda nt a check 
on the Carnegie Trust Company, drawn to its order, which^^eck was 
a fterwa rds duly endorsed by said defendant ^ncjl paid ; t^^ f^t th p ^^^r - 
r ington Park V illa Sites, at the time named, was a foreign corporation ^ 
o ther than a money corp oratTopj ojrganized.ijoil existing und^r ^e laws 

^ii MSttJSf i ff Y ' ^"^ i^^d ^^ office for the tranjactiQn of i ts business in 
the city ofT^Iew York^.and. the transaction relating to and the maldng^p f 
the_agreement above named took place in the city and state of N gyr 
York ; that at the time of the making of said agreement the Harring - 
ton Park Villa Sites had not filed with the Secretary of S tate of New 
York Jhe. stat^rnent required by la\y, and had not paid the tax or jftb- 
tained a XfiXtificate to enable it, as a foreign stock corporati on, othe r 
t han a mon ey corporation, to do business in the state of New York , 
a nd at sa id limes was doing business in violation o f section 15 of the 
g enera l conporitTon law;, and that the plaintiff under said contract de - 
posited with the defendants the said sum of $500^ ^nd before the 
commencement of this action demanded from the m the aforesaid 
sum^no part of . which Jias been paid. Uponjjhes e facts the plaintiff 
demanded judgment against the defendants for'tne s um ot $5U0 and " 

co^stsT 

T^he Harrington Park Villa Sites demurred, on the ground that the 
complaint Hid not state facts sufficient to constitute a cause~oTTctioiL 

1 For discussion of principles, see Clark on Corp. (3d Ed.) SS 247'249. 
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and on the additional ground t hat the court had n o ju risdiction of the 
s ubject-matter , masmuch as the action was broug ht to avoi d a con- " 
tract undeFTeaT in respect to Teal estate in New Jersey. T ^he ISTunic- 
i pal Court fie ld that the complaint was good; the Appellate Term held 
t hat it was ba gj""t he "Ap pellate Divisi on in turn has held th at it was 
good, and the question now comes here. 

T he th eory _upon which the complaint has been upheld by the^Ap- 
pellate DivTsion is that the contract therein "mentioned was void, be- 
c ause made by a for eign s tc)ck corporation, otbgr thap a mon e yed 
c orporation doin g bu§in^S3 in the stalj^'pt N^.YLYork in violati on of 
t he provision of se ction 15 of the genyi;ft1 rorpnratinn l;^^; (Laws of 
1909, c. 28 [Consol. Laws 1909, c. 23]); and hence that ther e was a 
fai lure of co nsideration ^f or the paYment.i)f the $500 by the plaJWr 
ti^, and an action lies to recover back, the, money. ItLi5.J;S£Unie4io 
t He prevailing o pinio n tha t this court held^^ in the case of Wood & 
S elick V. Ball" 1 90'N:'Ym7."^5'. 83 N! E." 2Y."237' tiiat noncomplian ce 
with the requirements of that section has the effect of rendering any 
c ontracts mad e bv such a comoration in this state absolutel y vpid . 
Such is no t my understanding of the purport of that decision. THbe^ 
only proposition decided In ihat case was '*That compliance with sec- 
tion 15 of the general corooration law should be alleged and proved 
>y a foreign corp oration such as the plaintiff in order to establish. a 
cau se of action in the courts _of this^tate.'* It is true that Judge Vann, 
in the course of the opinion, said that no such corporation could law- 
fully make cpntracts in this state without obtaining the required cer- 
tificate in advance, and that he also spoke of contracts made by a 
corporation which had not obtained the certificate as "unlawful," and 
said that, in the absence of the certificate, a foreign stock corporation 
could not carry on business here, "except in violation of law." None 
o f these express ions, howeyer^ necessarily impo rts that a contract 
t hus made is abso lut^y yqi^. ^ fie only p enalty which the general 
c orporatio n law jjtgelf preyrihe5;^fnr a disregard of the provisions 
o f this sectio n_jg; j^ disability to sue upoa such a contract in the courts 
of hf^w Vnrlf " No foreign sto ck .corporation^ doings business, in 
this state shall maintain any action in this state upon any contract 
made by i t in this state, unless prior to the making of such con- 
tract it shair have.j?rocured such certificate." Cons, Laws, c. 23, §, 
15. Thi s proh ibitio n wo uld. ltSJ?ffective to prevent the a ppelant fronf\ 
suing the respondent upon the contract alleged in the complaint; but, j t<^ ^f 
'^^ .P?2LJyP^^^^^t it ifi nftt gpprativ^r tQ W.hplly invalidate the contract I 
think that the penalty imposed upon a foreign stock corporation for 
doing business in New York without the certificate of authority re- 
quired by section 15 of the general corporation law is limited to that 
tfius prescribed in the section itself. No doubt the Legislature could 
h ave gone further and„dQ.clar.ed.all contracts to be void which were 
inade by a "foreign stock corporation doing business in this state with- 
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out havingf obtained the certificate : but it has not done so. This was 
the view taken in Alsing Co. v. New England Quartz & Spar Co., 66 
App. Div. 473, 73 N. Y. Supp. 347, affirmed 174 N, Y. 536, 66 N. E. 
1110, where it was held that section 15 did not prevent a foreign stock 
corporation doing business here without having procured the neces- 
sary certificate from recovering upon a counterclaim growing out of 
the transaction upon which the plaintiff sued. "The defendant, having 
been brought into court and thus made to defend," said Mr. Justice 
O'Brien in that case, "should be allowed, unless there is a distinct 
provision to the contrary, not only to defend, but also to litigate any 
question arising out of the transaction that has been made the basis of 
Ihe plaintiff's complaint. There is no such prohibitive provision in this 
statute ; and therefore the obtaining of the certificate would not be a 
prerequisite to a recovery upon the counterclaim in question." 66 App. 
Div. 476, 73 N. Y. Supp. 350. 

The Supreme Court of the United States h a^ . 4igtinctl y h^d t hat 
a contract made by a foreign corporation with a pitizen^ of anothe r 
state is not necessarily void because the corporation had not com - 
pfied with the laws of such other state imposing conditions ugpn^it,^ 
a prerequisite to the lawful transaction of business therein. I n Fritts 
v^ Palmer, 132 U. S. 282, 10 Sup. Cf. 93,'35X;E'dr3f?IjJXa£tLQf 
l and in Colprado had been conveyed to.a Missouri corp oration In dis - 
r egard of consti tution al an d statuto ry p rovisions which prohibited ^ 
foreign corporation from purchasing or holding land in that state 
until it should acquire the right to do business therein by fulfilling 
certain prescribed conditions. He re the M issouri corpora tion had un - 
questionably violated the laws of Colorado when it purchased the 
property wit hout having previously designated its plac e of busines s 
and an agent, as required by. the Colorado statute^ T he only penalty 
which that statute provided, however, for noncompliance wiA tbi^lf 
provisions "was fh'at the officers, agents, and stockholders should _be 
personally liable on any contracts of such foreign c orpora tion a$ 
might bejn default. T he Supre me Court held, the fair implication to 
be_that,Jn the judgment of the Colorado Legislature, th is penally wa s 
ample to effect the object of the statute, prescribing t he terms upon 
wHich foreign corporations might do business in that sta te: and h ence 
the jiidiciary ought not to inflict the additional and_harsh penal ty o f 
forfeiting the estate which had been conveyed to the .Missou ri cor - 
poration. In other words, the court refused to treat the converonce 
as^ void, notwithstanding that it was made to a corporation^^hiclTw^s 
,forbi33en to receive it. 

IfXam ri^t^ in assuming that the only infirmity in the contract men- 
tioned in the complaint is the disabiHty of one of th e parties to i^^ 
namely^the foreign corpora tion^ to sue upon it in.thpjcourts of this 
state, it remains a valid and effective instrument Jn all other^jc- 
s pects^ There is not a word in the complaint to indicate any other 
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defect Here^ thai, we have the case of a contra ct whicti is n o t void 
and upon which the plaintife has made a payment, which he was ex- 
p ressly requirea to make by its very terms, an d where th ere is n ojn - 
ti mation that the defe ndant, corpor ation has failed in any j-espe ct to 
c omply with the condi t ions on its par t It is manifes t that thesejacts 
a fford no basis for any legal cl ai m jvha teyer. 

T he complaint fails to disclose a cause of acti on, and tfieref ore the 
order Qi._th£-ADl2ellateJiYisioqL sho uld be reversed, an3 the order of 
the Appellate Term affir med, w ith costs in bot h cou r ts^ a nd the ques- 

tion certified, janswered.. iiLlh^JQesatl^. 

CuLLiBN, C. J. I concur in the opinion of Willard BarTleTT, J., 
that the statute imposes only on the foreign corporation, which has 
not complied with the provisions of the laws of this state requisite to 
entitle it to do business therein, the penalty of being unable to maintain 
any action upon a contract made by it, not upon the other party to the 
contract. I n other words, it can be sued upon the contract buL 
cannot s ue thereon. Any other view would lead to astonishing re- 
suits. Citizens of the state dealing wit h foreign corpora tio ns cannot 
be expected to Tcnow or to ascertain whether those corporations have 
com piled^ with the laws of the st ate j)r not. Hence th ? ^nntmrt wa-Q 
enforceable at th e opti on of the plainFiff, and the re has b een no failure 
of consi Her^tinn- But assume that the contract was void, as is the 
condition, under the statute of. frauds, of an oral contract for the sale 
of land. The vendee cannot enforce it; nevertheless he is not entitled 
to recover money paid under it, unless the defendant refuses to ful- 
fill. This appears to be settled law, not only in this state, but through- 
out the whole country. Collier v. Coates, 17 Barb. 471 ; Dowdle v. 
Camp, 12 Johns. 451 ; Abbott v. Draper, 4 Denio, 51 ; Erben v. Loril- 
lard, 19 N. Y. 299, 304; Harris v. Frink, 49 N. Y. 24, 29, 10 Am. 
Rep. 318; Richards v. Allen, 17 Me. 296; Bennett v. Phelps, 12 Minn. 
327 (Gil. 216) ; Cbngdon v. Perry, 13 Gray (Mass.) 3. The complain t f) v 
doc^.QOt allege that the defendant refused to carry out the contract, ^Lec^ 
and jintil such refusal plaintiff was not entitled to recover back the 
money paid under^th.e contract, good or bad. 

Haight, Werner, Chase, and Collin, JJ., concur with Willard 
Bartlett, J. CuLLEN, C. J., and Vann, J., concur in result 

Order reversed, etc 
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DAVID LUPTON'S SONS CO. ▼. AUTOMOBILE CLUB OF 

AMERICA, 

(Supreme Ckrart of United States, 1912. 225 U. & 489, 82 Sup. Ct 7U, 

66 L. Ed. U77, Annu CiUk 1914A, 699.) 

In error to the C ircuit Court of the United State? for the Southern 
District of New York to review a judgment dismissi ng the complaint 
i n an action by a f ore i^ corpora'tTon upolTa contract ma de by it in 
t hat stat e without a certificate of . authority. Reversed ^"H |-<^TnanHg^ 
w ith instructions to e ntsiJudglPJent jtQLJpkintiff. 
Mr. Justice Hughes delivered the opinion of the court : • 
T he plaintiff in error, David Lupton's 'Son^ Company^ a Pennsyl - 
v ania corporation, was engaged in the busmess of manufa cturing and 
installing metal windowTrames and sash. I ts factor y was in Ppnnsyl- 
v^nja. In 1905 it ent ered into a cont ract in NewJVo rk with the de - 
f endant, the Automo bue_uiu^^t_ America,^ 
ufacture and to place in position frames and sash for the defendant's 



buir ding", to "Be erec ted in the city of New .Vork^ for.ths s um qf $1Q^ ^4 4 - 

White^ the trUpto n Company was putti ng i _ " 

curred. and all the other persoiis empToyeaT)y tTie'SeTeiidant in the con- 



struction of the building stopped work on account, as it is found, of 
the character and condition of labor" employed by the Lu pton Com - 
pany, ana the material it furnished, of which complaint had been mad e 
by a New York labor union. Ajter various negotiations, the defendant 
--und er anl iajusmient by jhe architect, and in order to yet its huildiny 
constructed^^mployed another concern to complete th e work em- 
br aced in the co ntract with the Lupton Company. The latter received, 
^^y^^^^E[^^^^^^^3^7:7^ t^^^^ defendant paid for the completion $3.- 
796./S^; and ifThis were credited against the contract price ther e wo uld 
remain a hakiicfiJxL.$709.52. 

The Lupton Company, insisting that it was wrongfullxJ)r.e.Yfittt£d 
from perTofmance, brought this suit in the circuit court of the .United 
States to recover the sum of $5,000 as the damages sustained by.fhe 
alleged breach. The defendant pleaded several defenses^ as well as a 
counterclaim for damages for breach by the plaintiff. Among the de- 
fenses was one that, the Luptoa Company could not maintain this ^c- 
tionjbecause it was a foreign corporation doing. business, in the state of 
New York without a certificate of authority, in viQlatip n__of § 15 of 
the^genefal corporation law of that state. Laws of 1890, chap. 563, § 
IS; Laws of 1892, chap. 687, § 15, as amended. 

Upon writt en stipul ation the action was referred to a r eferee to hear 
and determine the issues. The referee reported his find ings of fact Sid 
conclusions of law, holding that the contract was void under the statute 
and^ that the complaint should be dismissed. Upon th e plaintifF's ap - 
plication, the report was recommitted in order that, fur ther findings 

« Portions of the opinion are omitted. - ^\ 

if 
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might be proposed. The referee then passed on ^"'•"'?rTrUfl_rfni1f''it'i ''"^- 
mitted by the plaintiff, and on the filing of his su£plemental repgrj, 
w hidi lef t'u nchange d th e pngijiaDm^^ kw^iudglJJ£aL3Ka&£P- 

tered for the def er i3ant. T he Lupton Company brings the case here 
on writ of en-or to the circuit: court, u p pp the gro undthat t he New 
York statute, as applied to the transaction in guestion. was in contra- 
vention ofthe Constitution of the United States, as an unwarrantalile 
interference with interstate commoice. 

^ As the t rial was had before the refereeLDursuaotJflLtbfi StjpyiatSOQ, 
th e only que stio n p resented here is whether there is any error of law 
i n the judgm ent rendered by tTie court upon the facts found, by th^ 
r eter_e ^[ Thelifidings' o f^ f ac t ar^ .CPHCllisiyc in this gpjirt. We cannot 
review any of the exceptions to these findings or. ta-thfi. refjisal of thf 
reteree to hnd facts as requested. Roberts v. Benjamin, 124 U. S. 64, 
7ir74, 31 L. Ed. 334, 336, 337, 8 Sup. Ct. 393; Shipman v. Straitsville 
Min. Co., 158 U. S. 356, 361, 39 L. Ed. 1015, 1016, 15 Sup. Ct 886; 
Chicago, M. & St. P. R, Co. v. Clark, 178 U. S. 353, 364, 44 L. Ed. 
1099, 1105, 20 Sup. Ct 924; Hecker v. Fowler, 2 Wall. 123, 17 L. Ed. 
759; Bond v. Dustin, 112 U. S. 604, 28 L. Ed. 835, 5 Sup. Ct 296; 
Paine v. Central Vermont R. Co., 118 U. S. 152, 158, 30 L. Ed. 193, 
195, 6 Sup, Ct 1019. 

Under section 15 of the general corporation law of th e state of New 
York a foreign stock c orpor ation, other than a moneyed corporation, \% 
prohibited Trom ^ing business in the state' without having first pro- 
cu red from th e secretary of state ^certificate that it has complied^ with 
certain prescribecTcon ditions. T he corporation is require dZsection 1^) 
t o file with the secretary of state a sworn copx of its charter and a state- 
ment settingjor^iiifi^biiki^ In"th.? 
s tate; to designa te its principaj place of business within the state, and 
to appoint a person upon whom legal process may"^e served. Wood& 
S'eTick V. Ball, 190 N. Y. 2'l7, 224, 83 N. E."2l. Section l5 provides: 
''No foreign stock corporation doing business in this state shall main- 
tain any action in this state upon any contract made by it in this state 
unTess, prior to th e ma king of such contract^ it shall have procured such 
certificate. ' I n his original repo rt,jJie_ref_ejee found that th e Lupton 
C ompany was doi ng business in the- state of New York, within the 
meaning of the statute, without a certificate of authoritv; and after 
the report was recommitted, he made additional findings with respect to 
tfie^ature"of its business, upon which the plaintiff in error bases its 
contention that the statute has been held to apply to transactions in in- 
terstate commerce which were not subject to the state's interdiction. 
It is n ot necessary, however, to review these findings, for the statute 
has recelved'a construction by the highest court of the state of New 
York which p recludes it^ in any aspect of the case, from being regarded 
as a tar to the maintenance of this action. 

T he referee's ruling tha l.the_gpntract was void was based upon the 

WoBMSEB Cas.Cobf. — ^26 
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S tatement in the opinion in Wood& Selick v. Ball, s uora. that "the pro - 
c uring o f a license must precede the transaction of business, or the c on- 
t racts of the corporatio n are not lawfuj." But in Mahar v. Harrington 
Park Villa «ites ! 2(M ITT 'Yr23l738 L. R. A. (N. 5.^ 216, ^^7 N. E."il?, 
le court of appeals of New York has declared that a contract made by 
a foreign corporation dome: business within the state without certificate 
authority is" 'not 'absolutely void ; that the only pen alty prescnbed 
by the general corporafionTaw lor a disregard of the pr ovisions of^ § 
l*5~is"*ar disabilit^Ttosiie upon such a contract in the cou rts of New 
; and that the contract remains valid and effective in all other re- 




ects. ' * * 

tn this view, despite its transaction of business without au thori 
f oreign co rporation could sue upon its contracts in any co urt of com - 
petent juns3icTion other tlian a court of the state oT N ew York . Ac- 
cordingly, it wasTieldBy the court of errors and appeals of New Jersey 
that a suit might be brought by the corporation in that state upon a 
contract made in New York, where it was doing business without the 
prescribed certificate. Alleghany Co. v. Allen, 69 N. J. Law, 270, 55 
Atl. 724. The court conceded the general rule both in New Jersey and 
New York to be that a contract void by the law of the state where made 
would not be enforced in the state of the forum. But it was held that 
the New York statute did not in terms declare the contract void ; it 
provided that no such action should be maintained in that state. 

In dismissing the writ of error to review that judgment (Allen v. Al- 
leghany Co., 196 U. S. 458, 465, 49 L. Ed. 551, 556, 25 Sup. Ct. 311), 
this court commented upon the decision of the New York court in the 
case of the Neuchatel Asphalte Co. v. New York, 155 N. Y. 373, 49 
N. E. 1043, which rose under the statute in an earlier form, the section 
(15) of the general corporation law then providing that the foreign cor- 
poration should not maintain "any action in this state upon any contract 
made by it in this state until it shall have procured such certificate." 
This court said : "T he court of app eals in that r^sp h^j d that the pur- 
pose of th e act was not to„ aY.oid contracts^ but. to provide eff ecti>^ 
supervision and control of the business carried on by fore ign corpora - 
tions ; that no penalty for noncompliance was provided^ ex cept t he sus- 
pension of civil remedies in that state, and none others would -b e im- 
plied. This corresponds with our rulings upon similar questions. 
Fritts v. Palmer, 132 U. S. 282, 33 L. Ed. 317, 10 Sup. Ct. 93." 

It must follow, upon the similar construction of § 15. as it read a t 
theUme^oTjHe^ransaction in question, that the Lupton Company^ 
whether or not it was doing a local business in New York^ had t he 
rigErtb'Snng tins suit in the Federal court The state could not pre - 
scribejhe j^ualifications of suitors in the rniirt<; nf th^/[Tnj^j^H 5^tatc5s^ 
a nd co uld not deprive of their privileges those who we re ent i tled un de r 
the Consfftution and laws of the United States to resort to the Federal 
courts for the enforcement of a valid contract. Union Bank v. Vaiden, 
18 How. 503, 507, 15 L. Ed. 472, 474; Hyde v. Stone, 20 How. 170, 
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175, 15 L. Ed. 874, 875; Cowles v. Mercer County, 7 WaU. 118, 122, 
19 L. Ed. 86, 87 ; Home Ins. Co. v. Morse, 20 Wall. 445, 22 L. Ed. 365 ; 
Barron v. Bumside, 121 U. S. 186, 30 L. Ed. 915, 1 Interest. Com. 295, 
7 Sup. Ct. 931 ; Lawrence v. Nelson, 143 U. S. 215, 36 L. Ed. 130, 12 
Sup. Ct. 440; Re Tyler, 149 U. S. 164, 189, 37 L. Ed. 689, 697, 13 Sup. 
Ct. 785 ; Barrow S. S. Co. v. Kane, 170 U. S. 100, 111, 42 L. Ed. 964, 
968, 18 Sup. Ct. 526. Thp stafg in thp statute hef9re lis made no such 
attempt. The only pen alty it jm£psed^to q^uote agiin^from th5.^alldr 
Case, was a disability' to sue in the courts o? N '^w Vnrk." Ttpfnrf 
this decision n f the state (;;9 urtj the circuit court of appeals for the sec- 
ond circuit reached the same conclusion as to the meaning of the stat- 
uteTand "upheld the right of the foreign corporation to .sue ia ihejffiil- 
eral courL Johnson v. New York Breweries Co., 101 C. C. A. 639, 178 
Fed. 513r The court below erred in dismissing the complaint. * * * 
JH^SI"^?^ reversed and the cau se re manded to the pistrict .Qfturi JKlJh 
in struction s to ejriter judgment in favor of the plaintiff for $709.52^jKitJi 
interest from the date of the commencement of the action* 






SAULT STE. MARIE v. INTERNATIONAL TRANSIT CO. 

(Supreme Court of U nited Statea 1914. 234 U. S. 333, 34 Sup. Ct 826, 
[ S9 U Ed. 1357, 62 Lr. a. [N. S.] 574.) 

Appeal from the District Court of the United States for the Western 
District ot MichTgah to review a decree enjoining the enforcement of a 
municipal ordinance requiring a Canadian corpo ration operating a f erix 
b etwee n Canada and the United States to take out a license and pay a 
license fee a s a co ndition to conducting its business at its wharf in such 
municip ality.. A ffirmed. 

Mr. Justice Hughes delivered the opinion of the court : 

This suit was brought by the ^nternational_ Transit Compa ny, a 
Canadian co rp oration, to restrSin the enforcement .of aa. ordi nance 
adopted, in tEe year 1911, by the city of Sault Ste. Marie, Michigan^ 
T he ordin ance related to the maintaining of ferries from that city 
a cross the S t. Mary's river to the opposite shore, in the province of 
Ontario; andthe complainant contended that, as applied to it, the qr- 
djn^cewas a violation of the commerce clause of the Federal Con- 
stitution and of article l_o.f the tr eaty of Ja nuary 11, 1909 (36 gtat 
at L. 2449), b etween the United States and Great Britain^ The dis - 
tr ict court gran ted the relkf jas praye d (194 Fed.' 522}j and this gp- 
peal is brou^ t. 

The t ransit c ompany holds a license from the Dominion ^ovemm^^t 
t o operate a ferry between Sault Ste. Marie, Ontario, and Sault Ste. 
Marie, M icTiigan. Itj)wns, and uses in this business, two steam f erry- 
b oats of B ritish registry ; it leases a private wharf in the city of Sault r 

Ste. Marie, Michigan, and there maintains an office where fares are \ 

received. Tlie Canadian license prescribes the frequency of the serv- ^ 

V • .V . .- ■ .••' ■ 
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i ce and fixe s the maximum f ar es to be charge d ; it also provides that 
th e licensee shall not "infr inge a ny of the laws o r by-laws or of the 
re gulations'' of the United " ^ates or ^of flie" state of Michigan or "of 
the. town^ot, f)ault iite. Mane]^ XJ. S. A^" . in . refe rence to ferriage. 
** which may be appl icable to the said fern^ or s uch portion thereof as 
may be withi n the jurisdiction of any of them," 

T he city or'S auItlSte^^Marie, Michig an, was authorized bv its 
charter to "establish, license, and regulate ferrie s to and from fli e 
c ity/' anoto prescribe rates. The charter also p rovided : "The coun « 
c il may regulate and license ferries fr o m "the cltv or any p l^^fi ft^ latul. 
i ny therein to the opp osite shore * * * and mav r^qyfre the pay - 
ment of such reaso nable sum for such license as the council sliaUdefflj 
p roper; and ma y im pose s uch reasonable terms an d restrictions. in 
ration to the keepmjgjind management of such ferries, an d the time , 
manner, an3 rates of carriage and transportation of persons and prop- 
erty, as may be proper; and provide for the revocation of any such 
license," and for the punishment, by proper fines and penalti ^s^ fpf ^^e 
violation of any ordinance prohibiting unlicensed ferries a nd regulat - 
ing those established and licensed." U nder this authority, the dt v 
ad opted the _ordinance in question. Section 1 is as follows: 

" No person, jersons,' nrVnmpany jliall np<>ratP a fprryhnat nr ^- 

gage mthe biisifielss'of ^aYfyTn£^ or transporting pers ons or property 

thereon from the city 9! Sault Ste. Marie^ Michigan^, and across the 

'^^^- , St. Mary's rive r to the opposite shore, without first obtaining ft ]j ppn.<;g 

^ ■ * "^ therefor from the mayor^_and by otherwise complying with the oro - 

visions oT"tIiis"or3inancQ," 

The m ayor was empowered to grant a license MPQ"_.tllf-P^y^^"^ ^^ 
$50 annuaMy" for each ferryboat engaged in such tra, ^pQrtat:ion. and 
i t wa's TurtHer p royide djh at, before any license should be issued, the 
person or company desiring 'the same should make applica tion setting 
forth a schedule of, the rates proposed to be charged wiffim the pre - 
scribed territory. Additional provisions fixed the period and frequency 
of service and the rates to be charged from the licensee's dock within 
the city to the opposite shore. T he mayor was auth orized to revoke 
the license if he wjls satisfied that any of the provision s of the ordi - 
nance were violated. After the passage of this ordinance, one Pocock, 
opcfalmg a ferryboat belonging to the transit company with out a licens e 
having^ be'^fT^btaineS therefor, was arrested and fined. AUeging^ the 
purpose of the city to enforce the ordinance, and its inval idity, th e 
transit coiTipany then brought this suit 

It >Yillj5e_ observed that the question is not sim ply as to the powe r 
of the state to prevent extortion and to fix reasonable ferry rates from 
the Michigan shore ; it is not as to the validity^f a mere police rfig- 
ulation governing the manner of conducting the t)usiness~ln^rder to 
secure safety and the public convenience. See Port Richmond & B. 
Point Ferry Co. v. Hudson County, decided this day, 234 U. S. 317, 
58 L. Ed. 1330, 34 Sup. Ct. 821. The ordinance goes beyond this. 
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The ordinance req uires a municipal lirenge : and the ^""'j^flmnf^^ J ajlA 
q uestio n is wKetRer, m the circumstances shown, the state, or thedty, J/^^^^^ 
a cting tmder its authorit y, may m ake it s consent a conditio n precedent /jLuj^ 
to the pr o secution ot theTusine ss. If the state, or the city, may make ^ 
i ts consent necessary, it may withhold i t. The a p pellee, h aving its 
d omicil in Canada, is eng^aped in commerce between Canada and Jhe 
United States. At lEe wharl^'w^icTT it Teases f or jh.e j?arPQSQ. Qx£j£e 
A merican shore , it receives and lands persons and property. H as the ,-% 
st ate of Michigan the right to make this commercial intercourse a mat- j 
ter~bf locaTpmilege, to deniand that it shall not be carried on without ^<JL# V 
i ts permission, and to "exact as fhe pnce^of Jts consent;-^if it choosfis 
to give it — the paymerrt*'of a license f eeT * A 

This' question musFTSe answerect in the negative. It is urged, on ^^1^6^^ 
behail of the city, ihaf We state, €fftier"atrectly or through its munici- 
palities, may establish and license ferries, — may grant ferry franchises. 
Fanning v. Gregoire, 16 How. 524, 14 L. Ed. 1043 ; Conway v. Tay- 
lor, 1 Black, 603, 17 L. Ed. 191 ; Wiggins Ferry Co. v. East St. Louis, 
107 U. S. 365, 27 L. Ed. 419, 2 Sup. Ct. 257. But, since j hejiecision 
in Gloucester Fer ry Co. v. Pennsylvania. 114 IJ. S..196jl25L,Li»JS3- 
158, 1 Interst. Com. R. 382, 5 Sup. Ct. 826, it has been clear that, 
whatever aiithon ty the state may have for this purpose, it does not go 
so f ar as to ena oJe the"state to interdict one in me" position^ of. Jhfi 
appellee from conducting the commerce m which it is engaged^ or 
justify the state m imposing exactFons upon that commerce in tTie 
vi ew that business of this character may^ be carried on only jjj Y i^^t^p 
of^ its consent^ express or impUed. In that case the .ferry comp&py 
was a New Jersey corporation, receiving and landing its passengers 
and propertj^ at its wharf in Philadelphia in substantially the same 
manner as the appellee transacts its business at its wharf in Sault Sfe. \ 
Marie, Michigan. The c ourt he ld that it, jwas not within the power J 
of thj state to prevent the ferry company from so doings; that. this /* 
was an esse ntial part of the interstate transportation which the state 
co uld notH forbid, or burden by a J^r.ivilege tax. See Philadelphia & 
S. Mail S. S. Co. vl' Pennsylvania, 122 U. S."326, 343, 30 L. Ed. 1200, 
1204, 1 Interst. Com. R. 308, 7 Sup. Ct. 1118. Referring to foreign 
commerce, the court said in Crutcher v. Kentucky, 141 U. S. 47, 57, 
35 L. Ed. 649, 652, 11 Sup. Ct. 851: " Would anyone pre tend Aat 
a state legislature ronld prohibit a foreign corporatipn-^-an EnglishroT 
a French t ransportati on company, for example — from coming into its 
borders and landing goods and passengers at its wharves, and soliciting 
goods and passengers for a return voyage without first obtaining a 
license from some state officer, and filing a sworn statehient as to the 
amount of its capital stock paid in? And why not? Evidently be- 
cause the matter is not within the province of state legislation, but 
within that of n ational . legislation.^' Ferry transportation is placed 
upon the same footing in this respect by the holding in the Gloucester 
Case (supra, n^tH^S. pp'. 203, 205," S Sup. Ct. '828; 29 1. Ed."^158), the 
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point of the decision being that the transportation was within the pro- 
tection of the constitutional grant to Congress. "It matters not," said 
the court, "that the transportation is made in ferryboats, which pass 
between the states every hour of the day." 

The fundamental principle involved has been applied by this court 
in recent decisions in a great variety of circumstances, and it must be 
taken to be firmly established that one otherwise enjoying full capacity 
for the purpose cannot be compelled to take out a local license for the 
mere privilege of carrying on interstate or foreign commerce. Rob- 
bins v. Taxing Dist., 120 U. S. 489, 496, 30 L. Ed. 694, 697, 1 Interst 
Com. R. 45, 7 Sup. Ct. 592 ; Leloup v. Mobile, 127 U. S. 640, 645, 
32 L. Ed. 311, 313, 2 Interst. Com. R. 134, 8 Sup. Ct. 1380; Stoutei>- 
burgh V. Hennick, 129 U. S. 141, 148, 32 L. Ed. 637, 639, 9 Sup. Ct 
256; McCall v. California, 126 U. S. 104, 109, 34 L. Ed. 392, 3 Interst. 
Com. R. 181, 10 Sup. Ct. 881 ; Norfolk & W. R. Co. v. Pennsylvania, 
136 U. S. 114, 34 L. Ed. 394, 3 Interst. Com. R. 178, 10 Sup. Ct 
958; Crutcher v. Kentucky, 141 U. S. 58, 35 L. Ed. 652, 11 Sup. Ct 
851; Rearick v. Pennsylvania, 203 U. S. 507, 51 L. Ed. 295, 27 Sup. 
Ct. 159; Western U. Teleg. Co. v. Kansas, 216 U. S. 1, 21, 54 L. 
Ed. 355, 363, 30 Sup. Ct 190; Pullman Co, v. Kansas, 216 U. S. 56, 54 
L. Ed. 378, 30 Sup. Ct 232 ; International Textbook Co. v. Pigg, 217 
U. S. 91, 109, 54 L. Ed. 678, 686, 27 L. R. A. (N. S.) 493, 30 Sup. 
Ct 481, 18 Ann. Cas. 1103; West v. Kansas Natural Gas Co., 221 
U. S. 229, 260, 55 L. Ed. 716, 728, 35 L. R. A. (N. S.) 1193, 31 Sup. 
Ct. 564; Bucks Stove & Range Co. v. Vickers, 226 U. S. 205, 215, 
57 L. Ed. 189, 192, 33 Sup. Ct. 41 ; Crenshaw v. Arkansas, 227 U. 
S. 389, 57 L. Ed. 565, 33 Sup. Ct 294; Minnesota Rate Cases (Simp- 
son V. Shepard) 230 U. S. 352, 400, 57 L. Ed. 1511, 1541, 48 L. R. 
A. (N. S.) 1151, 33 Sup. Ct 729, Ann. Cas. 1916A, 18; Barrett v. New 
York, 232 U. S. 14, 31, 32, 58 L. Ed. 483, 34 Sup. Ct 203. 

Assuming that by reason of the local considerations pertin ent to the 
operation ot Terries, there exists, in the absence of Federal action,_a 
local protective power to prievent extortion in the rates cha rged fo r 
ferriage ' from tfie shore of the state, and to prescribe reas p^^y F^g"- 
lations necessary to secure good order and cpuvenience^^ w e think tha t 
th"e"actibfi of 'the city in the present case in requiring the a ppell^^ to 
take out a license, and to pay a license fee, for the priyilegejojUiaos- 
actihg fhe business conducted at its wharf, was beyond tl ^^ powe r 
which the state could exercise either directly or by delegation. I n tjh is 
view it is unnecessary to consider the question raised with. T^^SSLto 
the treaty with Great Britain. 

The decree restraining the enforcement of the prdinance in question 
as against the appellee is affirmed. 

Affirmed. . 
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II. What Constitutes ''Doing Business'' in the State * 



COMMERCIAL MUTUAL ACCIDENT COMPANY v. DAVIS. 

(Supreme Court of United States, 1909. 213 U. S. 245, 29 Sap. Ct 445, 

53 L. Ed. 782.) 

I n Error to the Circuit Court of the United States for the Western 
District of Missouri t o review a iudgment overruling a motio n^ to set 
aside servic e of process m an ac tion againsf a. foreign insuranc e com - 
p any. an9 to dismiss the action for want of jurisdiction. Affirmed. 
Mr. Justice Day delivered the opinion of the court : 
This case presents a question of the jurisdiction of the cir cuit cour t 
of the United StatelsTb entertain a suit brought by Mary B. Davis, de- 
f endant 'iri error, plaintiff below, against the Commercial Mutual Ag- 
cident Uomp'any',^pTaintIffTfi error, defendant belowr The case comes 
here jjpon a certific ate involving the question jwhether the, ^efencJant 
company was73u!y^ process. T he circuit court fo und ths^t / . J^^^ 

the service of summons was valid and sufficient to give it jurisdiction, y -^ ■ ' 
and overruled a motion to set aside the service and dismiss the action 
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for want of jurisdiction. 

The suit was commenced by Mary B. Davis in the circuit court of 
Howard county, Missouri," arid^ was removed to the circuit court of the 
United States for the central division of western Missouri by the de- 
f endanf, a Pennsylvania corporation. T he company m ade no appear- 
ance in the court T)el6w or'ln the state court, except for the purpose Qf 
raising the question of jurisdiction, and removing the case to the Fed- 
eral court, ouch proceedings did not amount to a general appearance 
in theTuit. Goldey v. Morning News, 156 U. S. 518, 39 L. Ed. 517, 
15 Sup. Ct. 559 ; Wabash Western R. Co. v. Brow, 164 U. S. 271, 41 
L.Ed.431, 17Sup.Ct. 126. 

The record contains a bill of exceptions, setting forth the testimony 
u ponlKe' ques tion of jurisdiction. It appe ars that A. F. Davis^.hus- 
band of the pTaintiff] held a policy in the defendant comply, issued 
August 6^ 1896jjnjhe sum of $5,000, insuring against accidental death. 
On Decem ber 31, 1906, he received^a gunshot wound, from which he 
died on tHe^4tH of January, 1907." O n Janua ry 7th, 1907, the insur- 
a nce co mpany was notified of the death. On January 14 and 15 one 
Dr. Mason, of Chicago, went to the city of Fayette, Missouri, the home 
of~the plaintiff, and there made an investigation of the cause of death 
in defendant's behalf, and demanded an inspection of the body of the 
deceased, which demand was refused. Some correspondence ensued 
between the plaintiff and the defendant conipany, and, on February 

B For discussion of principles, see Clark on Ck>rp. (3d Ed.) {{ 247-249. 
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2 0, a letter was written, signed by the plaintiff, which letter contained , 
amo ng other things, the following : 

** HQwever, if you think it is right, you may se nd someone here to ex - 
amine the body for y ou. C an^tymi al so "send someo ne authorized who 
c ould settle th e daimliere if vour doctor Tounreveryth mg as reported. 
as most all otlhe clauiis Eave been paid, and I am very anx ious to have 
th e balanc e seftlea as soon as^ possjolg. 

*^ Then, too, it 1 sTiou ld want to compromise the claun i n lieu of an 
examination, your agent would have _power to ieft leTt witTiout any de - 
la^ Please let me know just when you will send someone, a s I am 
thinkirig^oFgoinj; to St I^buis for a fe\y day.Sj, an? would like to 1>e here 
wITen Tie comes, so let me know several days in advance." 

To fhTs Tetter the company replied by a letter written by its se cretary 
a t the Phil adelphia office, that it would have its medical r epresentative 
^" Fayette with authority to hiake an adjustment. AiFt erwards. on 
February 27, Dr." Masori went to Fayette, having received a written 
leHer""oT authority from the company, authorizing him to act on be - 
haTf oTTTie'company in the examination of the body of the deceased , 
which letter also authorized him to adjust the claim. 

The testimony is not altogether in harmony as to what occurred at 
the meeting of February 27. It^oesjippearthat t he repres ent ative oj 
the plaintiff and Dr. Mason met and conferred upon the matfer o T com - 
promising the claim, and that afterwards an offer was made b y the 
plaintiff's representatives to proceed with an examination of the body 
of the deceased. Dr. Mason declined this offer until he could have an- 
other physician present ; and, after some negotiatiouj. ^ deputy s heriff 
apj)eared and served process upon Dr. Mason as agent oldie^CQnipany, 
u pon a peti tion which had b^nj)repared hpfnrp his flfriv^l, ^r\^ which 
was filed in tKecase subseqiiently removed to the Federal court There 
is also testimony tending to show that a physician was gresent, who was 
ready to assist in the examination of the body as a representati ve q| 
the plaintiff. 

The ground s of objection to the service in the case may be sum- 
marized to "be;^ First, that Mason was not a person authorized t oj^ - 
ceive service of process on defendant's behalf ; second, that, at the time 
the service was attempted, the defendant company /was not engag ed in 
the transaction of business in the state of Missouri: third, t hat Dr. 
^ i Mason was enticed into the state of Missouri by the trick and device of 
the plaintiff; fourth, that the return of service did not disclose a valid 
service under the laws of the United States nor of the s tate of Mis - 
souri. " • 

As to the service of summons, the statutes of Missouri provide (Re- 
vised Statutes of Missouri, 1899, vol. 1, § 570), as follows: 

"A summons shall be executed, except as otherwi se provided bv law . 
either * * * fourth, where defendant is a corporation or joint 
stock company, organized under the laws of any other state or country, 
and having an office or doing business in this state, by delivering a coi 
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of t he writ and petition to any officer or agent of such corp pratiQ^ or 
com£any in cliaree of any pmce'pf place of business, or^^ jf it havejio 
omce o? place of business, then to any officer, agent, or employee in any 
county where such service may be obtained, and, when had m con- 
formity with this subdivision, shall be deemed personal service a gains t 
such corporation, and authorize the rendition of a general judgment 
against it. 

Section 7992, vol. 2, Revised Statutes of Missouri, 1899: 
"S ervice of summons in any ac tion against^n insurance companxngt 
incorporated under and by virtue of the laws of tKiF state, and not au- 
th orizeg to do busmess in this state by the superintendent of insurance, 
sh all, in a ddition to the mode prescnbed m s 7991, be valid and legal 
and of the same force and effect as personal service on a private in- 
dividual, if made by delivering a copy of the summons and complaint 
to any person within this state who shall solicit insurance on behalf of 
a ny suc h in5urance corporatign^orjnake j^Qy cflstract.pf insuran9ej..Qr 
collects or receives anyj)remium for insurance, or who adjusts or settles 
a loss, of pay s tTie same for sucFi insurance corporation^ or^ijj M^JBXaa- 
ner aids or assists irTdoing either.^ '^ ' 
Th e sheri ff returned tjie summons^as f ollows : 

" Kcecuted t he" within "wnt" jE^'Jb^sPMtJL QJ.JIOWard and .fitete.,Qf 
Missour i, on th'e ^tH ciay of February^ a. d._1907, by delivering a copy 
of the petltioiTin tErs~case hereto attached and a copy of this writ to 
F rank G. Ma son, agent of the jyithin-named defendant, the CoflUMr- 
cia l Mu tual A'c'cTcTent Company, a corporation organized under the laws 
OX the state of Pennsylvania, and doing business in the state, but hav- 
ing no office or place of business herein, and not incorporated under the 
laws of tTiFs state rior authorized to do business in this state, and while 
he, the sarj*ageril,"'was~transactrng business for tHe said defendant in 
our said county, and while he was adjusting gr settling a loss on a policy 
oFinsurahce'fbr said defendant, or was aiding and assisting in so doing. 

"George D. Gibson, 
"Sheriff, Howard County, Missouri, 
"By H. L. Hughes, Deputy." 

I n view of t he fact that much of the business of the country is done 
b y corpor ationVTiaving foreign charters and principal offices remote 
from states wherein they transact business, it has been found neces- 
s arv to make provision fpr the .service. of summons upon.loc^l agents^^jp 
o rder to gi ve jurisdiction to try controversies which have originated in 
such states. With this_j)urpose in view, many states have provided 
t hat f oreigp corporati ons^ In order to doJ)USiness witliin the state, ?piist 
ma ke provision fo r service upon some local agent, or by authority con- 
ferred iippn. some state officer to accept service of summons. And but 
for such statutes and the jiuthority given by the states to obtain service 
u pon local agents, there could be no recovery upon the contrac.t§.of 
such companies, unless redress be sought in a distant state, where the 
company'^iri'ay' happen to have its home office. Connecticut Mut. L. 
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ins. Co. V. Spratley, 172 U. S. 602, 619, 43 L. Ed. 569, 575, 19 Sup. Ct 
308 ; Baltimore & O. R. Co. v. Harris, 12 Wall. 65, 83, 20 L. Ed. 354, 
358. 

In p ursuance of th is policy the state of Missouri has enacted the sec- 
tion's ot Its statutes providing for service upon th e agents of insuranc e 
comp anies. In § 7992 it is provided, among other things, that service 

•MWi^«ihiiiJ»**'''~'^ " ** I I I A !!■ ■■ "^ ■ 111 I ■■ ■ ■■.■ ■ I ■ «ii^M^>— — — o- *fclW— — .M^i^MMI^^— — ^ 

may be made by delivering a copy of the summons and complamt to 
any person within the state who shall solicit insurance on behalf of any 
msurance compa ny^ or make any contract of insurance, or who collects 
o r rec eives a ny pr emium for insurance, or wKo adjusts' or settles a loss 
or pays the same foVsuclT insurance corporation, or in any manner aids 
or assists m dome either. Under this section, m part, at least, the 
s heriff underto ok to make service upon Dr. Mason. T^ he record clear ly 
discloses that Mason hacf authority to adjust and settle the loss which 
was THe*suEjecf of the plaintiff's claim. It is true that the statute says 
that service may be upon "any person within the state * •* * who 
adjusts or settles the loss," etc. This language clearly has reference to 
the authority of the person whom the statute declares to be competent 
to receive service of summons, and the statute, in effect, provides that 
the person clothed with such power shall be capable of receiving serv- 
ice upon the corporation. T he statute de s ign i ng to reach one having 
the authority of the company for the purpose named, it is immaterial 
th atlhe To ss'was' hot actually .settled- This section (7992) is limited to 
the cases of companies not incorporated under the laws of the state, 
and not authorized to do such business within the state by the superin- 
tendent of insurance. 

This law was in force when^Dr. Mason came i nto the state, clothed 
with full authoritj;^to settle the loss. T he company must be presumed 
to^^ve acted with knowledge of this statute. Th e company could only 
b e served with process through some agent. It was compet ent for the 
state, keeping within jawf ul bounds, to designate ^he^agent upon whom 
process might be seryeT. II" chose to enact a statute providing t hat an 
agent competent by Authority of the company to settle and adju st losses 
s hould be c ompetent to represent the company for the servi ce of pro- 
cess^ Wfieh the company sent such an agent into Missour i, by force o f 
the statuteTie is pifesumed to represent the company for the purpose of 
service, and to be vested with authority in respect to such service so 
far"as to maCe it known to the foreign corporation thus c oming with - 
in the state and subjecting itself to its laws. Lafayette Ins. Co. v. 
French, 18 How. 404, 408, 15 L. Ed. 451, 453. 

It is not necessary that express authority to receive service of process 
be shown. The law of the state may designate an agent upon whom 
service may be made, if he be one sustaining such relation to the com- 
pany that the state may designate him for that purpose, exercising leg- 
islative power within the lawful bounds of due process of law. This 
was held in effect in Connecticut Mut. L. Ins. Co. v. Spratley, 172 U. 
S. 602. 43 L. Ed. 569, 19 Sup. Ct. 308. 
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We think the state did not exceed its power and did no injustice to 
the corporation by requirins: tliat. when it clothed an aeent with authori- 
t ^to' adjust or se ttle the loss^^ such agent should be competent .to jefigixe 
notice, tor the company, of an action conceming;^the same. 

It is lifrflier contended that the defendant company was jiot doing 
business witHTn the state of Missouri, ^ hat it is essenti al, in order to 
o btain jurf sdiction over a foreign corporatTon having, ~as'Tn the case at 
bar. neither property nor agent in the state, that it be doing: business in 
the__state^5js_settled by nume rous decisions of this co_urt. St. Clair v. 
Cox, 106 U. S7 350727 iriE3!^ 222; 1 Sup. tt 354; Gordey v. Morning 
News, 156 U. S. 518, 39 L. Ed. 517, 15 Sup. Ct 559; Barrow S. S. 
Co. V. Kane, 170 U. S. 100, 42 L. Ed. 964, 18 Sup. Ct 526; Connecticut 
Mut. L. Ins. Co. V. Spratley, supra; Conley v. Mathieson v. Alkali 
Works, 190 U. S. 406, 47 L. Ed. 1113, 23 Sup. Ct. 728; Pennsylvania ' 
Lumbermen's Mut. F. Ins. Co. v. Meyer, 197 U. S. 407, 49 L. Ed. 810, 
25 Sup. Ct. 483 ; Peterson v. Chicago, R. I. & P. R. Co., 205 U. S. 364, 
51 L. Ed. 841, 2/ Sup. Ct. 513. 

Was the def endant doine business in the state of Missouri? The 
r ecord di scloses, and the court has found, that it had other insurance 
policies outstandine: in' fhe state of Missouri. Upon these policies un- 

^2Hr™5_PE?^?yiP.^J^.?'"^.£^^^2.?"^ it was the right of the company to 
in^vestigate losses thereunder, to have an examination of the body of 
the deceased injproper cases, and to do whatever might be necessary to 
an adjustment or payment ot any Joss. Thej-ecord_show5 that tbs_ com- 
pan y s ent Dr. Mason to Fayette to investigate the loss sued for in this 
case, aridT later, and at the time of the service of the process, Mason was 
i nMlssb uifr with Ttlll authority to settle the loss in controversy. 

"Previous cases in this court have not defined the extent of the busi- 
ness necessary to the presence of a foreign corporation in the state for 
the purpose of a valid service ; it is sufficient if it is doing business >j - 
therein. We are of o pinion that the finding of the court in this case is f/i y*>i 
supported by testimony, and that the corporation was doing: business in 
Mi ssouri. 

t IS urged that it clearly appears from the testimony in this case that 
Dr. Mason w as sent into the state of Missouri because of the fraud. and 
artifice of the plaintiff, and that in such case the law will not permit a 
service of summons to stand. It is undoubtedly true that if aperson is 
i nduced b y artifice or fraud to qome within the jurisdiction pf the court 
for t he pu rpose of procuring service of prpcess, such fraudulent abuse 
ofTfie writ "will be set aside upon proper showing. Fitzgerald & M. 
Constr." Co. V. Fitzgerald, 137 U. S. 98, 34 L. Ed! 608, 11 Sup, Ct. 36. 
" The fraud of the plaintiff/' says the counsel for the plaintiff in er- 
roi% "consi sted In Inducing the company, T)y artifice, to confer upon Dr. 
Mason authority to compromise the suit." 

Upon the testimony before the court, the circuit court reached the 
conclusion tTTaFTKe company was not induced by fraud or artifice to 
send Dr. Mason to the state of Missouri. This court has jurisdiction to 
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review , under § 5 of the act of March 3, 1891 [26 Stat, at L. 827, chap^ 
517, U. S. Comp. Stat. 1901, p. 549] , c ases in which the question of ju - 
risdiction alone is involved, and which are duly certified here for dec i- 
sipTu And where theSecTsioh" of the court below is clear ly wrong, even 
upon a question of fact, it may be set aside under the power conferred , 
by the statute upon this court. We think this is the effect of the rea- 
soning in Goldey v. Morning News, supra; and Mexican C R. Co. v. 
Pinkney, 149 U. S. 194, 37 L. Ed. 699, 13 Sup. Ct. 859. 

It is cont ended by counsel for the plaintiff in error that the evidence 

is undisputed, and clearly demonstrates the fraudulent conduct of the 

. plaintiff Jn obtaining service in this case. But we are not prepared ^ 

fy \s on this question of fact, to say that the court below committed plain 

■' '^*"^* error. The court mig^ht have found upon the testimony that there was- 

a bona fide attempt to settle the controversy between the parties, and 

*SLliSi?&-o^ JKheajthey failed to .settle..tbat. service oi summons ly^s 

made upon Mason, as the agent of the company. There is testimony 
tending to show that both parties expected an adjustment of the claim 
to be made at this meeting, which was held for thsit j)urpose. There is> 
testimoir^ from which it might be inferred that there was a bona fide 
offer to permit an examination at tliat time oT the Temains o f the de - 
ceased. We do not feel authorized to find, as against the testimony set 
forth in the bill of exceptions, and the finding of the court b elow, tha t 
the purpose in writing the letter of February 20, and procuri ng au- 
thority to be conferred upon Dr. Mason to settle the case, and to conie 
into the state of Missouri for that purpose, was a mere fraudulent 
scheme to obtain service upon the insurance company. 

As the sole question before us pertains to the sufficiency of the ^se rvice - 
under the facts disclosed, we reach the conclusion that the judgment; 9! 
the Circuit G^urt must be afHrmed. 
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ST. CLAIR v. COX. 

(Supreme Court of United States. 1882. 106 U. S/ 350, 1 Sup. Ct 854, 
^1;* Ed. 222.) 

Error to the Circuit Court of the United States for the Eastern Dis- 
trict of Michigan. 

The facts are stated in the opinion of the court. 

Mr. Justice Field delivered the opinion of the court. 

This action was brought by the plaintiff in the court below, to re- 
cover the amount due on two promissory notes of the def endants, each * 

« For discussion of principles, see Clark on Corp. {3dt Ed.) {§ 250-254. 
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-for the sum of $2500. bearing date on the 2d ot August, ISJT^and 
payable five montns after date, to the order of the Winthrop Mining 
'Company, at the German Mational .B?ink, j».Clxicafift..3yi&^Mej;saJLat 
th e rate of seven per cent, per aniimn. 

To the ^ctibn the deJFendants set up various defenses, and, among 
others^ jubstantialljr^ thesj? : T hat the co nsideration of^tihe^ ^o^?? .h?^ 
f afledT that the2.werexiyejk.witii Ws> g\hej^oiUi^^J,^or,^nd 
to the Winthrop Mining Company, a corporation created under the 
laws of Illinois, in part payment for ore and other property sold tp ,thfi 
-defendants upon a representation as to its quantity, which proved to 
be mcorf ecfj^ lhat' only a portibh oFthe quantity sold wias ever deliver- 
ed, and that the value of the deficiency exceeded the aimount of the 
notes in smtT IKat'afffie commencement ofThe'actiohiaii^ the 

transfer of the notes to the plaintiff, the Winthrop Mining ConiDany 
w as indebte d to the defendants in a large sum, viz., $10,000, upon a 
j udgmentT ecoYered by thc^mJhe..Circuit (^^^ Marquette ^unty 
* i n the State of Michigan, and that jh e notes were fransref red to him 
after their maturity and dishonorTand after he had notice" of the de- 
lenses to them. 

On the trial, evidence was given by the defendants tendinj;^to^,show 
*^*^Pl#^^^was not a'W hpl4.ei.jaf.thaiii>te09rjL^u^^ A \j^Jf 

c ertified copy o f that judgment was also produced by them and offereH^^v? 
in evidence; but"orniis"'6bjecTr6ri that it had not Been shown that the 6 l»v t**^-^ 
court had obt ain ed ju risdiction of the parties, it was excluded, and to 
the exclusion an excg)tion was taken. The jury found f^r him fpr th^Q 
full amount claimed;' and Judgment having been entered thereon^ the 
dereriaants "brought fhe case here for review. The ruling of the court 
below in excluding the record constitutes the only error assigned. 

ThiP judgment of the Circuit Court in Michigan was rendered in an 
action commenced by atfacEm ent'. "TF'fHe plain tiffsTn that action were, 
a t Its co mmencementjjesjdents qf7the .gtate^ ot^wHTch .§.ome. doufet 
is expressedby. counsel, the jurisdiction of the court, imder the writ, 
to dispose of the property attached^, cannot be doubted, so far as was 
necessary to satisfy their demand. No question was raised as to the 
validity of the judgment to that extent. 

T he objection to it as evidjmcx^was^ that Jhe amount rendered was 
an existing oblig a tTofroTr^ debt a^ainsl the^pmpany. If the court had 
not acquired juris diction over the company, the judgment established 
n othing as to it s liability, beyond the amount which the proceeds of the 
p roperty d ischarged. T here was no appearance of the company in the 
action, and judgment against it was rendered for $6,450 by default. 
T rie office r, to whom the writ_of attachment was issued, returned that, 
by virt ue^of it.''TieTia J" seized and attached* certain specified personal 
property of the defendant, and had also served a copy of the writ, with 
aj:opy of the inventory of the property attached, on the defendant, "by 
delivering the same to Henry J. Colwell, Esq., agent of the said Win- 
throp Mining Company, personally, in said county." 
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Th e laws of Michigan prov ide for attaching property of absconding , 
fraif3 ulent, and non-resident 3ebtbrs and" of Tore i^Triiorporations , 
T hey re quire that the writ issued to the sheriff, or other officer by 
whom itTsJto Fe served, shall dfrec't him to attach the p roperty oi the 
defenBaTit, ari3 'to"siImih'on him if he be found within the county^ an d 
also to serve on him a copy oF tEe detachment and of th e inventory o f 
the property attached. They also declare that where a c opy of the wri t 
of attachment has been personally serve4 nn tlip HpfenHai^^^ ^^^ gaiyie 
proceedings may be had thereon in the sujtjn all respe cts as upon th e 
return of an original wf it oFsummons personally served w here suit i s 
commenced by sucn summons. 2 Comp. Laws Mich. 18/1, §§ 639/ 
and 6413. 

They also pro vide, in the chapter reflating proceedings by and 
against corporations, that "suits against corporations may be com - 
meiiced T>y original writ oT summons7 of Tiy" "gecTaratTo h, in the saine 
manner that per sonal" actions may be commenced^ agai nst indiviauals , 
a nd sucTi writ, or a copy of such declaration, in any suit against a cor- 
poration, may be served on the presldmg offic"er',THe cashier, the secre- 
tar y, or th e treasurer thereof ; or, if there^be no such o fficer, or none 
can be tou nd, such service may be made on suclT other o fficer ^r ^gcp- 
ber of such corporation, or in such other manner as the court in which 
such suit is brought may direct;" and that "in_ suits com menced bv 
a ttachment in fav or of a resident of this State against anv corporation 
created by^o r under the laws of anv State," governme nt, or countrv. if 
a copy of su c h a ttachment and of the inventory oT pr operty att^c^ed 
shall have been personally served on any officer, member, clerk, or 
agent of such corporation within this State, the same proc eeding s 
snairVe Thereupon had, and with like effect, as in case oT an attach- 
ment against a natural person, which shall have been returned serve d 
in like manner upon the defendant. ' 2 Comp. Laws Mich. 1871, 5§ 
6S44 and 6SOT. 

T he c ourts of the United States only regard judgmen ts of the St^t e 
cou rts es tablishing personal demands as having validity or as i mportant 
verity jvTiere they have been rendered upon personal citajiQQjj^Jlip 
party, or what is the same thing, of those empowered to receiv e pro - 
cess for him, or upon his voluntary appearance. "" " """ 

In PennoYer v. Ng^ we had o ccas i on to co nsider at length the man - 
ner in Wliicn Staie courts can acquire iurisdrction to render a pier - 
sonal judgment against non-residents which would be receiv ed as evi - 
dence'inthe Federal Courts; and we held that personal servi ce o f 
citation on the party or his voluntary appearance was,jwit h some ex - 
ceptions, essential to the jurisdiction of the court. T he exceptions re - 
lated to those cases where proceedings are taken in a S tate to deter - 
mlneTHe" status of one of its citizens towards a non-resid ent, or whg e 
a party has agreed to accept a notification to others oi* service on them 
as 'citation to himself. 95 U. S. 714, 24 L. Ed. 565. 

The doctrine of that case applies, in all its force, to personal judg- 
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ments of State rnnrts a gainf^t fn|-eign corporations . The courts ren - \j ^w.,.^ 
d ering them must have acquired jurisdiction over the party by per- J/fy^L-^Sr 
sonal service or voluntary appearance. wKetKer'tfie party Be^a corpora- 
tion or a natu ral person . T here is onlv this difference: a corporation 
bei ng an artificial bein g^an act only^ through ^e^^ through 

them can fee reached, and process must, therefore, be served upon 
n the State where a corporation is formed it is not difficult 
to ascertain who are authorized to represent and act for it. Its charter 
o r the statute s of the State wiU^indi^ate injvhpsejia^^ 
a nd management ofTt^alfairs are Elacei Direc tors are rea dilY^f ound, 
as also the officers appointed by them to manage its tusinesg. But the 
moment the boundary of the State is passed difficulties arise ; it is not 
so easy to det ermine who rep resent the corporation there, and^ VfJf9S^ 
what circumstances service on them will bind it 

Formerly it was held that a f oreicTi corporation could not be sued in 
an action for the recovery oia personal demand outside of the State by 
which it was chartered. The principle that a corporation must dwell 
i n"^the pTace of its cre ation^ and_cannot, as said by Mr. Chi ef Justice 
T aney, migrate to an other sovereignty^ coupled with the doctrine -that 
a n omcer of the corpora tion does not carry his functions, with, him 
when he leaves his state, prevented the maintenance of personal actions 
against it. There was no mode of compelling its appearance in the , 
fore ign jurisdiction . Legal proceedings there against it were, therefore, M >^ 
necessarily confined to the disposition of juch^ropert;^ belonging to it A^^ ' 
as could be there found ; and to authorize them legislation was neces- 

sa ry, 

,^.. 1 ^ ■■■■» 

In McQueen v. Middletown Manufacturing Co., decided in 1819, the 
Supreme Court of New York, i n considering t he question whether the 
law of that State authorized an attachment against the property of a 
foreign corporation, expressed the opinion that a foreign corporation 
c ould not be sued in the State, and gave as a reason that the process 
must be served oh the Tiea31)f 'principal officer within itlie jurisdiction 
of the sovereignty where the artificial body existed ; observing tliat if 
t he president of a b ank went to New York from another State he would 
not represent the corporation there ; and that *'his functions and his 
c haracter wou ld not accompany hioi wheJd he moved beyond the juris- 
diction of the government under whose laws he derived this character." 
16 Johns. (N. Y.) S. The opinion thus expressed was not, perhaps, 
necessary to the decision of the case, but nevertheless it has been ac- 
cepted as correctly stating the law. It was cited with approval by the 
Supreme Court of Massachusetts, in 1834, in Peckham v. North Parish 
in Haverhill, the court adding that all foreign corporations were with- 
out the jurisdiction of the process of the courts of the Commonwealth. 
16 Pick. (Mass.) 274. Similar exp ressions of opinion are found in 
numerous decisions^ accompanied sometimes wlQi suggestions that the 
doctrine might be otherwise if the- foreign corporation sent its officer 
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t o reside in the State and transact business there on its account 
Libbey v. Hodgdon, 9 N. H. 394; Moulin v. Trenton Insurance U)., Z4 
N. J. Law, 222. 

T his doctrine of the exemption of a corporation from suit in a State 
other than that of its creation was the cause of much inconvenience , 
a nd otten oi manifest mjustice^ The ^e at increase in the nuiqber of 
corporations of late years, and the immense extent of t heir business , 
only made this inconvenience and injustice more frequen t and markM « 
Corporations n ow enter into all the industries of the country . Xu^ 
^^^Q??AQl]^?E^J!?SiJ?JP'"^' manufacturing, transportation. ^^ insur- 
ance is al most entirely _carried on by the m, and a large portion of th e 
wealth of the country is in their hands. la£orgorated under the laws 
of one^'State, they carry on the most extensive operations in other 
States . To meet and ob viate this inconvenience and injus tice, the leg- 
islatures of several States interposed, and provided fo r service df pro - 
cess oh officers and agents of forei£n corporations d oing busine! 
therein. Whilst tlie theoretical and legal view, that th e domicile o^ a 
corp orati on is only in the State where it is created, wa s admi tted, it 
waTperceTved that when a foreign corporation sent its officers and 
agents into other States and opened omces,. and carried on its business 
ther e, it w as, in effect, as much represented by them the r^ a^ in the 
Stafe ot it's ^gfcadon. 'As it was protected b^ Uie. laws of those States , 
al lowed to carry on itsTnismess within their borders^ a nd to sue in 
t heir c ourts, it seemed only right that it should fee held resnonsiUe 
m those £0urts to obligatjpns and liabilities tliere ^ncury^. 

All that there is in the legal residence of a corpor ation in the State 
of its creation consists in the fact that by its laws the corpora tors are 
a ssociated together and a llowed to exercise as a body rerta^T^ f ^ pr |ift nj;. 
with a right of succession in its members^ Its officers and agents con- 
stitute all that. i§ visible of its existence; and they may be authorized 
to'act for it without as well as within the State. There w ould seem . 
ther-efore, to be no sound reason why, to the extent of th eir agency , 
tHey'sHouT3"'notT)e equally deemed to represent it in the St ates jp r 
which they are respectively appointed when it is called to lega l respgn - 
sibility for their transactions. 

The case is unlike that of suits against individuals. They can act by 
themselves, and upon them, process can be directly served, but a cor- 
poration can only act and be reached through agents. Serving process 
on its agents in other States, for matters within the sphere of their 
agency, is, in effect, serving process on it, as much so as if such agents 
resided in the State where it was created. 

A_ corporation of one State cannot do business in another State 
without the latter's consent, express or implied^ and that co nsent may 
be accompanied with such conditions as it may think proper to im- 
pose. As said by this court in Lafayette Insurance Co. v. French, 
■'These conditions must be deemed valid a nd effe ctual by other States 
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and by this court, provided they are not repugnant to th e Con stitution 
o r laws of the Uni ted states, or inconsistent with those rules jof 
public law which secure IheTjuVTscIiction and autbority of eacfi^State 
froJn~eiiSFoacHm€n^^ principle of natural justige 

wliicETbilBids condemna"tron without opportunity for defence." 18 

How. 404, 4o ; ; IS L :'ier'4?rryaui>v:virgini£: 8 wairres, 19 u 

Ed. 357. 

The State may, therefor e, impose as a condition upon which a for - 
e iffli corporation snail be permitted to do business withi n her limits, 
t hat it shall stipulate that in any litigation arisi ng out of its t ransac - 
tions in the Stat e, it will accept as sufficient the service of process on 
its age nts or persons specially designate d ; and Jhe condition would bje 
e mmently jtjt^ and just And such condi ti on and stipulation may b e 
implied as well as expressed. If a State permits a foreign corporation 

to do business within her limits, and at the same time provides that 

-^-- ' i ' ' ^ ' — '■ ■ * — -- » 111 — • •* 

i n suits aga inst it for business^ there _done, p rocess, shall be_sery§d 
u pon Its agents, the provision is to be deemed a condition of . the jjer- 
mission; and c orporations that su bsegue_ntly_,dQ jusinj£§sJiiLJhe_-St^ 
a re to be deemed to assent to such condition as fully as though they 
h ad specially authorized their agents to receive serv^ice of the pro cess. 
Such condition must not, however, encroadi upon that prihcip le_of 
natural justice which requires notice of a suit to a party before he can 
be bound by it It must be r easo nable, and the service provided for 
s hould be only upon such agents as may b e properly deemed r epresen - 
tatives of the foreign corporation. The decision of this court in 
Lafayette Insurance Co. v. French, to which we have already referred, 
sustains these views. 

T he State of Michigan permits fo reign corporations to transact 
business within her limits. Either by expresF"enactrnerit, as in the 
c ase ol insura.nQfi, gompanies, or by h er acquiescence, they are as free 
t o engage in all legitimate business as corporations of her own crea- 
ti on. Her statutes expressly provide for suits being brought by them a 
i n her cou rts; and for suits by attachment being brought ag ainst them '1^ ^"^ 
i n favor of residents ^f the State. And in th ese attach ment suits they 
authorize the service oFa copy of the writ of attachment with a copy 
of the inventory of the property attached, on any omcer, member, 
cl erky or agent of such corporation'* within the State, and give to a 
personal ser vice of a copy of the writ and of the inventory on one of 
these personsTfhe Torce and effect of personal service of a summons on 
a defendant in suits commenced by summons. 

It thus seems that a writ of foreign attachment in the State is 
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made to serve a jdpuble purpose, — as a c ommand to the officer to attach 
property of the corroration. and as a summons to the latter to appear 
i n the s uit We do not^ however, understand the laws as authorizing 
t he service of a copy of the writ^ as^a summons, upon an agent pf a 
foreign corpor ation, unless the corporation be engaged in business in 

WORMSEB CA8.OOBF. — 21 
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t he State, and the agent be app o inted to act there. We so constme 
the words **agent of such corpor ation within t his State, " They do not 
sanction service upon an officer or agent of the corporatio n who reside s 
i n another State^ and is only casually in the State^ and no t rJiarggj w^t h 
any business of the corporation there. The decision in Newell v. Grea t 
W estern Railway Co., reported in the 19th of Michigan Reports, page 
336, supports this view, although that was the case of an attempted 
service of a declaration as the commencement of the suit The defend- 
ant was a Canadian corporation owning and operating a railroad 
from Suspension Bridge in Canada to the Detroit line at Windsor, and 
carrying passengers in connection with the MicKigan Central Railroad 
Company, upon tickets sold by such companies respectively. The suit 
was commenced in Michigan, the declaration alleging a contract by the 
defendant to carry the plaintiff over its road, and its violation of the 
contract by removing him from its cars at an intermediate station. 
T he declaration was ser ved upon J[oseph Pri c e, the treasurer of the 
c orporat ion, who was only casually in^tj he State. The corporation ai> - 
peared specially "to object to the jurisdiction of the court, a nd pleaded 
that it was It foreign corporation, and had no place of business or 
agent or oflficer in the State^ or attorney to receive ser vice of legal 
process, or to appear for it ; and that Joseph Price was not i n the State 
at the time of service on him on any official business jpf the c orpor a- 
tiofi. The plaintiff having demurred to this plea, the court held th e 
s ervice insufficient . "The corporate entity," said the court, "could by 
no possibility enter the State, and it could do nothing more in that 
direction than to cause itself to be represented here by its officers or 
agents. Su ch re presentation would, howev er, necessarily imply {^ome - 
^Ji^gJS^^iL^AlO^? 5?^**?. presence here of aj)erson_£os§fiS5ingjachfin 
in^ Canada^ therelation to the company of an officer or agen t. To in- 
volve the representation of the company here, the s uppos ed representa - 
tive would have to hold or enjoy in this State an actual pres ent officia l 
or representative status. He would be required to be here a s an agent 
or officer of the corporation, and not as an isolatea individual. If he 
should drop the official or representative character at the frontier/I t 
he should bring that character no further than the territor ial bound - 
ary of the government to whose laws the corporate body.. it self, and 
consequently the official positions of its officers al so, would be con - 
stantly mdebted for existence, it could not, witli proor ietv. be mai n- 
tained that he continued to possess such character by forc e of our stat - 
ute. Admitting, there fore, for the purpose of this s uit that in given 
cases the fpreign corporation would be bound .by_ser yice on its treas - 
urer in Michigan, this could only be so when the treas urer^ the then 
official, the officer then in a manner impersonating the company, s houl d 
be served^ Joseph Price w as not here as the treasurer of the defend - 
ants. He did not .then represent them. His act in comin g ^as jiotjhe 
act of the company, nor was his remaining the business or act of any 
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besides himse lf. He had no principal, andhe was not an agent. He 
had no official status or representative character in this State" (19 
Mich. p. 344). 

According to the vi ew th us expressed by the Supreme Court oj } \^ 
Michigan, service upon an agent of a foreign corporation will not /// r^ 
be deemed sufiicient^ u3[ess he represents the corporation in, .the 
State^ T&is irepresentation implies that the corporation does business, 
or has business, in the State for the transaction of which it sends or 
appoints an agent there. If the agent occupies ^io_ ce j> resentative 
character with respect to the business of the corporation in the State, 
a judgment rendered upon service on him would hardly be considered 
in other tribunals as possessing any probative force. In a case where 
similar service was made in New York upon an officer of a corpora- 
tion of New Jersey accidentally in the former State, the Supreme 
Court of New Jersey said, that a law of another State which sanctioned 
such service upon an officer accidentally within its jurisdiction was 
"so contrary to natural justice and to the principles of international 
law, that the courts of other States ought not to sanction it" Moulin 
V. Trenton Insurance Co., 24 N. J. Law, 222, 234. 

Without considering whether authorizing service of a copy of a 
writ of attachment as a summons on some of the persons named in 
the statute — ^a member, for instance, of the foreign corporation, that 
is, a mere stockholder — ^is not a departure from the principle of 
natural justice mentioned in Lafayette Insurance Co. v. French, 
which forbids condemnation without citation, it is sufficient to ob- 
s erve that we are of opinion that when servi ce is maje within 
t he State u pon an agent of a foreign corporation, it is essential^ , in 
order to support tKe ju"rTsdictioh"'6r the court to render a persona l 
j udgment, that it s hould appear somewhere in the record-7-either m 
the application o t the writr"or accompanying its service, or in the 
pleadings or the finding of the court— that the corporation was_ en- 
gaged InTusTn ess in the State. T he tr ansaction of business by the 
c orporatio n m 1^He"^Stat'fi, g^^^T^l Q-LlP^pialj^appearing^^a certificate of 
s ervice by the pro per officer on a person who is its agent there would, 
in our opinion, be sufficient prTraa facie evidence that the agent rep- 
r esented the company in the business. It would th en be open, when 
th e record is off ered as evidence_in another State^ to show^that the 
a gent sto od in no representative character to the company, that his 
duties were limited to those of a subordinate employe, or to a par- 
ticular transaction, or that his agency had ceased when the matter in 
s uit arose^ 

In the record, a copy of which was offered in evidence in this case, .y 
there was nothing to show so far as we can see, that the Winthrop \ V^/" 
Miniri gTTompany was engaged in business in the State when service ^ ' ' v 
wasjnade on Colwell. T he return o f the officer, on which alone re- 
liance was placed to sustain the juriscHctlon of the State court, gave 
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no inform ation on t he subject I t di d not, therefore, appear even 
p j-jma facie that Colwell'^stood in any sych rep rpstmtativp rh^racter 
t o the company as would justify the servic e of a copy of the writ on 
him._ The certificate of the sheriff, in the absence of thi s fact in th e 
record, wasThsuTEcrent to eive the rnurt' juVisfficti^^ tp'renfler a ogr- 
sonal judgment agamst^ the foreign o^rBSialifiJii* The reco rd was, there - 
fore, propen^'excIu3SL 
Judj^ent affirmei 



RIVERSIDE & DAN RIVER COTTON MILLS v. MENEFEE. 

(Supreme Court of United States, 1915. 237 U. S. 189, 35 Sap. Ct 579, 
"50 II Ed. 9ia) 

I n Error to the Supr eme C ourt of the State of North Caro lina to 
re view a judgment which affirmed a judgment of the Superior Cour t 
o f Alamance County, in that state, against a foreign corporation^ renr 
dered upon servi ce on a resident director. Reverse^. 

Seesame case below, 161 N. C. 164, 76 S. E. 741. 

Mr. Chie^ Justice White delivered the opinion of the court: 

The plaintiff in error, a corporation called herea fter the Riverside 
Mills, was sued^in N orth Carolma by the defendant in error ^ 
dent pfjb^^^t state, to recover forperspnal i nju rie s alleged to h; 



s uffered by Eim while working i n Yuigiflia ^^ ^" mnp]ny^ in a rf^tf^a 
mill j>perat ed_by the Ri verside Mills. The summo ns directed to the 
corporation was returne^by the sheriff served as fqllo^^ : "Bjt-lfiad* 
i ng and leaving a copy of the within summons witfi Thos. B. F itzger * 
ala, a director Of the defendant corporation." The Riverside Mills 
fi leTa IpecTal appear an ce an d motion to dismiss in which it oraved 
for the striking out of the refam of service for the reason t hat *'thc 
defendant is a foreign corporation, not doing business in NorthjCaip- 
linaTand has not been domesticated, and has no agent u pon whom 
s erviceca n he made, and that the service of the" summons is invalid 
and does not amount to due process of law as against thi s defendant ^* 
This' motion was supported by an affidavit of a per sbii Styling himself 
secretary and treasurer of the company, stating the facts to be that 
the corporation was a Yirginia one, had its place of busine ss in Vir - 
g inia, carried on i ts factory there,, had never, transact ed business m 
North Carolina, had no property there, and that die person upon whom 
service was made, although he was a director of the .corpor,atlfifiLaBd 
was a resident of North Carolina, had never transacted any business 
iff that state for the corporation. T he motion to strike out was re * 
fused, although the court found the facts to be in accorda nce with 
tHe'sFatement made in the motion and in the affidavit. The defe ndant 
answered. There was a trial tp a jury, and despite the in sistence upo n 
the Invalidity of the summons, there was a verdict against the River- 
side Mills to which it prosecuted error to the supreme court oJTRforth 

--^ V- 
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Carolina . For the purpose of that review an agreed case was made 
i n which the fa cts were found Jo be^^jtated m the affidavit s uppor t- 
ine: the motion to striGe out, and in considering^ the case the court 
below, statmg the same lactSj^^reviewed theruhng of the ^ trial .gouft 
upon iriaT 'premise. "^ 

Coming first to consider the statutes of ^^^h Cfflrfl^'"^ ^^ various 
decisions of that state construing and applying them, t he cou rt held 
that as the plaintiff was a resident of the state, and the director upon 
w hom t he summons was served also resided m the state, the.gUHi- 
mons w as authorized, wholly irrespective of whether the foreign, .ggj- 
p oratio rniaj transacted any business in the state^ had an y property in 
the stated or 'whether the resident director was ,caixying..oaJljU5iafi3S 
for the corporation ni "North Carolina or had done so. The court came 
then to"onslder decisions of this court, which it deemed related to 
the question under consideration, for the purpose of testing how far 
the due process clause relied upon operated from a Federal point of 
view, that is, the Constitution of the United States, to dominate and 
modify, if at all, the state rule. In doing so reference was made to 
the ruling in Goldey v. Morning News, 156 U. S. 518, 39 L. Ed. 517, 
15 Sup. Ct. 559, and Conley v. Mathieson Alkali Works, 190 U. S. 
406, 47 L. Ed. 1113, 23 Sup. Ct. 728, in the first of which it was held 
that there was no basis for asserting jurisdiction as the result of serv- 
ice of process on the president of a foreign corporation in a state 
where he was temporarily present, and where the corporation did no 
business, had no property, and where the president was transacting no 
business for the corporation in the state where he was served ; and 
in the second of which, under like conditions, the same conclusion was 
reached where the service was made on a director of a foreign cor- 
poration residing in the state where the suit was brought. After 
briefly reviewing these cases, which were both decided in courts of 
the United States on removal from state coiurts, and directing atten- 
tion to the fact that in the Goldey Case it was observed, "Whatever 
eflfect a constructive service may be allowed in the courts of the same 
government, it cannot be recognized as valid by the courts of any other 
government," and that the same observation was reiterated in the 
opinion in the Conley Case, it was JUJeffect. decided that irom thfc.pQiat 
of view of the Constitution of the United States the due process clause 
relied u pon did not control the state law so as to prevent the taking 
o f jurisdic tfon under the summons for the purpose of entering a judg- 
ment, whatever elTect the due process clause might have upon the 
p ower toe nforce the judgment when rendered. T he court sai d : '*Un- 
der our decisions above quoted, and upon which the plaintiff relied 
m bring ing his action, the service is sufficient for a yj^lid judgment, 
a t^east, withm our jurisdiction." Concerning the judgment of af- 
firmance which ITawarSed, the court further said : " What oppor tunity 
o r meth od the pl aintiff may have to enforce his judgment is not be- 
fore us now for consideration." Two members of the court dissented 
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u pon the ground that the decisions of this court, which were referred 
t o in the opinion of th e court^ clearly estabHshed,_that th ere was np 
power to render the ju3iTnent, an3 that the same concl usion was re - 
quired as t he resu lt of the following additional cases in this court : Old 
Wayne TTurXrre Assorv.T;i35onough/204'"U. Sfs, 51 L. Ed. 345, 
27 Sup. Ct. 236; Kendall v. American Automatic Loom Co., 198 U. 
S. 477, 49 L. Ed. 1133, 25 Sup. Ct. 768; Connecticut Mut. L. Ins. Co. 
V. Spratley, 172 U. S. 602, 43 L. Ed. 569, 19 Sup. Ct. 308; St. Clair 
V. Cox, 106 U. S. 350, 27 L. Ed. 222, 1 Sup. Ct. 354 ; Barrow S. S. 
Co. V. Kane, 170 U. S. 100, 42 L. Ed. 964, 18 Sup. Ct. 526; Fitzgerald 
& M. Constr. Co. v. Fitzgerald, 137 U. S. 98, 34 L. Ed. 608, 11 Sup. 
. Ct. 36. To the judgment thus rendered (161 N. C. 164, 76 S, E. 741) 

|,jj>^, t his writ of error was prosecuted. 

t ^^ Was error co mmitted in decidi ng t hat, consis tently with the dae 
process clause of the 14th Amendment, there was jurisdictio n t o enter 
against "tHe""deFendanT "a m.oney ludgment, .eyen althou gh by implied 
reservation its effect was limited to the confines of tlie stat e, and the 
extent to w hich the judgment as^ so rendered^ was..sus c^^ of bein^ 

executed was left open for future consideration whe n the attemj)t t o 
e rilbrc e the Judgment would £ive rise, to the_necessity_^for its solution ? 

ThaFl orcon demn without a liearinpr ig repu gnant \q thp Hup prnrpgg 

c lause of the i 4th Amendment needs no] ^ing but statement . Equally 
well settled is it that the courts of one state cannot, without a violation 
of the due process clause, extend their authority beyond t heir iuris - 
diction so as to condemn the resident of anotTier state wTien neither 
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h is person nor his property is within the jurisdicti on o f the court ;;en - 
dering the judgment, since that doctrine was long ago establi shed by 
the decision m Tennover v. Neff, 95 U. S. 714, 24 L. Ed. 565, and 
has been without deviation upheld by a long line of cases, a few of 
the leading ones being cited in the margin.f And that a corporation , 
no more than an individual, is subject to be condemned withou t a hear - 
ing, or may be subjected to judicial power in violation of the funda - 
nien'tal principles of due process as recognized in Pennover jtfcNeflLj^ 
also'estahlished by the cases referred to and many otners. 

Whale verTong ago may have been the difficulty in appl)dng the prin- 
ciples of Pennoyer v. Neff to corporations, that is, in determining 
when, if at all, a corporation created by the laws of one state could 
be sued in the courts of another sovereignty, because of the concep- 
tion that, as an ideal being, a corporation could not migrate and its 
officers, in going into another sovereignty, did not take with them their 

t St Clair V. Cox, 106 U. S. 350, 27 L. Ed. 222, 1 Sup. Ct 354; Freeman v. 
Alderson, 119 U. S. 185, 30 L. Ed. 372, 7 Sup. Ct 165; Wilson v. Sellgm^n, 144 
U. S. 41, 36 L. Ed. 338, 12 Sup. Ct. 541 ; Scott v. McNeal, 154 U. S. 34, 38 L. 
Ed. 806, 14 Sup. Ct 1108 ; Caledonian Coal Co. v. Baker, 196 U. S. 432, 49 L. 
Bd. 540, 25 Sup. Ct. 375 ; Haddock v. Haddock, 201 U. S. 562, 50 L. Ed. 867, 

26 Sup. Ct 525, 5 Ann. Cas. 1 ; Clark v. Wells, 203 U. S. 164, 51 U Ed. 138, 

27 Sup. Ct 43; Hunter v. Mutual. Reserve U Ins. Co., 218 U. S. 573, 54 L. 
Ed. 1155, 30 U R. A, (N. S.) 686» 31 Sup. Ct 127. 
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power to represent the corporation, such difficulty ceased to exist with 
the decision of this court rendered more than thirty years ago in St. 
Clair V. Cox, 106 U. S. 350, 27 L. Ed. 222, 1 Sup. Ct. 354, which, to- 
gether with the leading cases which have followed it, has been already 
referred to. And the doctrine which they uphold with virtual unanim- 
ity has been upheld by the courts of last resort of most of the states 
in such a number of cases as to render their citation unnecessary. 
Witfiout restating the St. Clair Case or the leading cases whidi have 
followed and applied it, we content ourselves wltn saying that it re- 
sults from the m that it is Indubitably established that the.courtg.of 
one state may^not" without violating the due process clause of the 
Amendbi^ render a judgment aga i nst a corporatio n organized 
laws of another state where such corporation has not come 
i nto such s tate for tnejpurpose of doing ^business therein, or has done 
no businesr"tKefem, or has no property therein, or has no qualified 
agent therein upon whom process may be servjedj and that the mere 
fact that an officer of a corporation may temporarily be in the state 
or even permanently reside therein, if not there for the purpose. pf 
transacting business for the corporation, or vested with authority by 
the corporation to transact business in such state, affords no basis^ for 
acquirmg^TTsdrctroir or escaping the denial o\ due process'under the 
14tH Amendment which would result from decreeing against the cor- 
po ration upon a servic e had uppn_suc)x,^an. ofiicer.jLinder. such jcircugi- 
stances^ And this makes clear why there is no ground for assuming 
that there was conflict between the ruling in Goldey v. Morning News, 
supra, where it was held that jurisdiction could not be acquired over a 
corporation of one state in another and different state by service on 
the president of the corporation temporarily in such state, and the rul- 
ing in Conley v. Mathieson Alkali Works, supra, that jurisdiction could 
not be acquired under the same circumstances by service on a director 
permanently residing in the other state, since both cases were rested 
upon the basis that not the character of the residence, but the char- 
acter and power of the one served as an agent of the corporation, was 
the test of the right to acquire jurisdiction. 

It is self-evident that the application of these settled principles es- 
t ablishes the e rror of the decision of the court below unless it be that 
th e distinc tion upon which the court acted be well founded; that is, 
that the enTorcement of due process under the 14th Amendment was 
w TQiout influenc e upon the power to render the judgment, since that 
li mitation was pertinent only to the determination of when and how 
the j udgmjent, after it was rendered, could be enforced. But this do c- 
tr ine, wh ile admitting the operation of the due process clause, simpTy 
declines to make It effective. That is to say, it recognizes the right to 
i nvok e "the protection of the clause, but denies its remedial efficiency 
by postponing its operation, and thus permitting that to be done which, 
if the constitutional guaranty were applied, would be absolutely pro- 
hibited. But the obvious answer to the proposition is that wherever 
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a provision of the Constitution is applicable, the duty to enforce it i3 
imperative and all-embraci ng^ a nd no act which ji; fnfhids n^^^y Jb^T^ 
foire Ee'perpii^tfid - If the suggestion be that alt hough, un^er the iu * 
risdiction which was exerted, in form a money ju dgment was entered . 
as no harm could result until the execution, therefore no occasion 
for applying the due process clause arose, it suffices to s ay that the 
proposition but assumes the issue for decision, since the v ery act of 
fixin g by judic iar action without a hearinjg a sum dne^ ev en ajpi9iigh 
tRe* method of execufi6nT)e left open, would be, in and of itself, a 
mamTesfanbn oT'power repugnant to the dup P^Q^ g^ a rl aUSg- 

It is, however, unnecessary to pursue the subject from an original 
point of view, since in Pennoyer v. Neff, supra, among other things 
it was said that "proceedings in a court of justice to determine the per- 
sonal rights and obligations of parties over whom the court has no 
jurisdiction do not constitute due process of law." And see Connecti- 
cut Mut. L. Ins. Co. V. Spratley, 172 U. S. 602, 43 L. Ed. 569, 19 Sup. 
Ct. 308, where these principles were treated as self-evident It is ti 
t hat in most of th e jecided j;as.es_£ues tions ronrerni ng ju^l gmentR ren- 
dered without a hearing under the circumstances here disclosed have 
arisen from attempts to enforce such judgments in jurisdictio ns othe r 
than the one wherein they were j^ndered, presumably beca use the de - 
fense of want of due process was not made until, theju dgments had 
been entered and an effort to enforce them was made. But the fact 
that because, unobservedly or otherwise, judgme nts have been ren - 
dered in violation of the due process clause, and thei r enforcement has 
be en re fused^un'def tfie fiill faith and credit clause, afford s no ground 
for refusing to apply the due process clause and preventing that from 
being done which is by it forbidden, and which, if done, woul d te ^ 
void an3[ not entitled to enforcement under the full' faith" and" cre3it 
clause! The two clauses are harmonious, and because the one may be 
applicable to prevent a void judgment being enforced affords no ^rQUQfi 
for denying efficacy to the other in order to permit a void judgment 
to lie rendered. 

Reversed. 



BAGDON V. PHILADELPHIA & READING COAL & IRON CO. 

(Court of Appeals of New York, 1916. 217 N. T. 432, lU N. B. 107S.) 

Appeal from Supreme Court, Appellate Division, Second Depart- 
ment. 

Action tg^George Bagdon against the Philad elphia & Reading Coa l 
&Jrqn Company. F rom an o rder of the A ppellate D ivision (170 App. 
Div. 594, 156 N. Y. Supp. 647), affirmingr an orde r setting aside the 
service of summonSj plaintiff appeals^ and the Appellate Division cer- 
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tifies a question . Order reversed, and qu estion c ertifie d angw credin 
t he negative^ 

The Appellate Division certified the following question: "Should 

'\yff^tA service of the summons in t his action upon the defendant be set aside?" . , 

u y^^s "^Cardozo^ T, The plaintiff is a resident of this state : the „def ead" 

j ant, a Pennsylvania co rpora tion ; and the cause of action, a breactLiif 

contract ' T he plaintiff, while working for the defendant y^k^^SSSSii^'' 

i a. was injured through the defendant's negligence. A contract was 

en made to compensate him for his injuries. The plaintiff complains 

t hat this contractTias15e'en proKe n. He has served the summons on an 

a gent designated by the defenda nt as "a person^ upon who m pr ocess 

against the corporation may be served wjUiin, the stj^^ General Cor- 

poratlon Law, § 16 (Oonsol. l,aws, c. 23). T he defendant concede s 

that it is engaged in business in New York. I t conc edes that its ap- 



#♦ 




'ness^lfansacted in New York. I t. says t hat any other construction 
w ojjld do violence ^ to its rights under the^federal Constitution. But 
the^ plaintiff's cause of action has no relation to Business transacted in 
New York. His cause of action owes its origin to business transacted 




its position has been sustained. 

Two cases m the Supreme Court of the United States are said to be 
authority for that conclusion. They are Old Wayne Life Ass'n v. Mc- 
Donough, 204 U. S: 8, 27 Sup. Ct. 236, 51 L. Ed. 345, and Simon v. 
Southern Railway Co., 236 U. S. 115, 35 Sup. Ct. 255, i59 L. Ed. 492. 
In neither case had any agent for the service of process been appointed. 
In each the court was dealing with the consequences that attach to the 
refusal to appoint an agent. There was no attempt to decide anything 
but the precise question involved. In Old Wayne Life Ass'n v. Mc- 
Donoughy supra, an action was brought in Pennsylvania against an in- 
surance company organized in Indiana. The laws of Pennsylvania 
provide that no foreign insurance company shall do business in that 
state until it has filed a stipulation that any legal process affecting the 
company may be served either on a designated agent or on the insur- 
ance commissioner, with the same effect as if served personally on the 
company. The Old Wa)me Life Association did business in Pennsyl- 
vania; but it did not file the stipulation. A creditor sued it on a claim 
having no relation to its Pennsylvania business, and served the insur- 
ance commissioner. This service was held invalid. The court said 
that, if the cause of action had relation to business transacted in Penn- 
sylvania, the insurance ccnnpany would be estopped to take advantage 
of its failure to file the stipulation required by the statute. Even 
though it had not consented to be bound by service on a public officer, 
it would in such a situation be charged with the same consequences as 
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if it had consented. But the court refused to extend the estoppel to a 
case where the transaction of business in Pennsylvania had no relation 
to the cause of action. In such a case it held that : "The company had 
the right to show the truth, and the truth was that it had not given its 
consent. While the highest considerations of public policy demand 
that an insurance corporation, entering a state in defiance of a statute 
which lawfully prescribes the terms upon which it may exert its pow- 
ers there, should be held to have assented to such terms as to business 
there transacted by it, it would be going very far to imply, and we da 
not imply, such assent as to business transacted in another state, al- 
though citizens of the former state may be interested in such business." 
204 U. S. at page 22, 27 Sup. Ct. at page 241, 51 L. Ed. 345. 

Old Wayne Life Ass'n v. McDonough was followed in Simon v. 
Southern Ry. Co., 236 U. S. 115, 35 Sup. Ct. 255, 59 L. Ed. 492, which 
brought up the same question. The plaintiff sued the Southern Rail- 
way Company, a Virginia corporation, in the courts of Louisiana. 
That state makes it the duty of every foreign corporation doing busi- 
ness within its borders to file a written declaration setting forth the 
places in the state where it is doing business and the name of an agent 
upon whom process may be served. If business is done without com- 
pliance with that condition, process may be served upon the secretary 
of state. The Southern Railway Company did not file the required 
declaration. There was some question whether it did business in Loui- 
siana at all. At all events, the cause of action had no relation to that 
business. It grew out of a collision in the state of Alabama. The 
court held that service on the secretary of state of Louisiana was not 
service on the railway company. It expressly refused to pass upon the 
effect of a voluntary appointment of an agent for the service of pro- 
cess: "Without discussing the right to sue on a transitory cause of 
action and serve the same on an agent voluntarily appointed by the 
foreign corporation, we put the decision here on the special fact, re- 
lied on in the court below, that in this case the cause of action arose 
within the state of Alabama, and the suit therefor, in the Louisiana 
court, was served on an agent designated by a Louisiana statute." 236 
U. S. at page 130, 35 Sup. Q. at page 260, 59 L. Ed. 492. 

The question now before us is not the one tliat was decided in Simon 
V. Southern Ky. Co. It Is flie exa ct guestion which the court refuse d 
to decide. We are not required to_ consider how service could be made 
if the defendant had declined to file a stipulation. We are to ascertain 
the meaning and define the effect of a stipulation which it has filed . 
That is a question of the construction of a contract, and it must be an - 
swere3~in the HgKt of the laws of the state where tHie contract was 
made. The state of New York has said that a foreign stock corpora- 
tion, other than a moneyed corporation, shall not do busings here Aintjl 
it has obtained a certificate from the secretary jof jsfcaite. The penalty 
is that it may not maintain any action in our courts "upon any contract 
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made b y it in this state, unless before the makine of the contract it has 
procured such certificate. General Corporation Law (Cons. Laws, c. 
23) § 15. Th e business, though unlicensed, is not ille gal^ the contrac t 
is not void; it may be enforced in other iurisdictions : all that is lost 
is the nght to sue in the courts of the state. Lupton's Sons Co. v. Auto 
Club of America, 225 V:t. 489, 32 Sup.' Ct.711, 56 L. Ed. 1177, Ann. 
Cas. 1914A, 699; Mahar v. Harrington Park Villa Sites, 204 N. Y. 
231, 97 N. E. 587, 38 L. R. A. (N. S.) 210. 

To obtain such^certificatfjj however, there are conditions that mu^J 
be fuIfilIed.""Dne of them is a stipulatio n, to be iiled in the office of 
the secretary of state, designating a p erson upon whom proces s may 
be served within this state." General Corpo ration Law § 16. There is^ 
rib alternative provision for service on aj)ublic qfliicer If the s tipula tion 
i s not file d. 'T he only result of the (Hnission to file jt is that the cer tifi- 
cate does not issue. The stipulation is therefore a true contract ^he 
person designated is a true agent. The consent that he shall represent (\ v^ 
the corporation is a real consent. He is made the person "upon whom 'pA^t-^ 
process against the corporation may be served." The actions in which 
h e is to represe nt the^corporation are not jimjted. The meanm g must 
therefore be that the appoTritmerit Is for any action which imSer t^e 
laws of this state may be brought against a foreign corporation. Code 
Civ. ProcT'SJ 432, 1780. The c ontract deals with jurisdiction of the 
person^ It does not enlarge or diminish jurisdiction^ of the subject- 
matter. It means that, whenever jurisdiction of the subject-matter is 
present, service on the agent shall jgive jurisdiction of the person. 

The line of division between this case, on the one side, and Simon v. 
Southern Ry. Co., on the other, is therefore a clear one. It was marked 
with discrimination in the opinion of Judge Learned Hand, sitting in 
the United States District Court for the Southern District of New 
York in a case against this same def ehdant. Smolik v. Philadelphia & 
Reading Coal & Iron Co., 222 Fed. 148. The distinction is between a 
true consent and an imputed or implied consent, between a fact and a 
fiction. The defendant in Simon v. Southern Ry. Co. had never con- 
s ented to be bound by service on a public officer. Actually it might 
have refused to appoint, and yet its refusal would make no difference." 
Hand, J., in Siriolik v. P. & R. C. & I. Co., supra. If consent is with- 
held, but the privilege of doing business is exercised, the courts must 
say to what extent the corporation shall be charged with the same con- 
sequences as if it had consented. In marking the limits of this estop- 
pel, they are not construing a contract, but defining a duty imposed 
and implied by law irrespective of contract. 

Two views are conceivable. On the one hand, we may say that the 
estoppeTexteiids to causes of action of every nature, to causes of action 
which wbiild have arisen even though the corporation had never gone 
bej^ond^ the state of its domicife." On the other hand, we may say that 
the estoppel should be limited to causes of action which owe their 
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ong?n to the transaction of busmess in defiance of the statutory 
strictions. It is this latter and narrower view of the limits o f the 
esto ppel w hirhy ha«s prftva^ilefi. A very different problem is the one be- 
fore us. The statute is different; the conduct of the corporation sub- 
ject to it is different The statute makes no provision for service on a 
p ublic officer if a des ipiation is not filed: the irorporatinn may yj^^^ 
hold its stipulation and carry on business legally : all that i t forfeits i& 
the jight to e nforce its contractsjn our cpurts. In return fo r that privi * 
lege, it has made a voluntary appointment of an agent selecte d by j t- 

1 . y^ self. We are not imposing or imglyijg a legsd duty. We are constru - 

* ' ^^^ *in g a contrac t 

When the' nature of the problem is thus 4^ fine^^ tht^ ancw^r U r\f\ 
l onger doubtfu l. The service of Jhe^ummons on the def e ndant'§ , i^cs- 

I ^ ignated agent had, we tliinlcT^e same effect as if it had b een made on 

, f . ^.'' the defendant s presidcnf. Code Civ. Proc. § 432, The purpose of 
til e^ s tTpTuTation w a s to insure the presence in this state o f some one with 
a uthorit y equal to the gre^TJent^s in respect of the service of process , 
It"lsTrue"SEiat even the president of a foreign corporation ma y be h ere 
wftfiout T)ringing the corporation itself within this jurisc!iction. He 
must be here "officially, representing the corporation in its^ business?' 
Conley v. Mathieson Alkali Works, 190 U. S. 406, 23 Sujp. Ct. 7£i, 47 
L. Ed. 1113; Kendall v. American Automatic Loom Co., 198 U. S. 
477, 25 Sup. Ct 768, 49 L. Ed. 1133; Goldey v. Morning News, 156 
U. S. 518, 15 Sup. Ct. 559, 39 L. Ed. 517. To give judgment in viola- 
tion of that rule is to condemn the corporation unheard, and to ignore 
the essentials of due process of law. Dicta to the contrary in Grant v. 
Cananea Consol. Copper Co., 189 N. Y. 241, 82 N. E. 191, must yield 
to the later decision in Riverside & Dan River Cotton Mills v. Menef ee^ 
237 U. S. 189, 192, 35 Sup. Ct 579, 59 L. Ed. 910. But when a foreign 
corp orati on is engaged in business in New Yprk^a^.^^.iLettJCCBCp- 
senteSlbylin officefiiTie is Its agent to accept, service, t hough the cause 
of "action Has no relation to the business here transacted. That was 
heia in "Barrow S. S. Co. v. Kane, 170 U. S. lOOriS Sup. Ct 526, 42 U 
Ed. 964. 

The same reasoning that sustains the service of pro cess on the p resi* 
dent or resi3ent officer, irrespective of the nature of the cause of ^ction .. 
s ustains tKe^senyTce' on this agent. Officer and agent alike ar e in the 
service of a corporation engaged in business nidiis^ state. *" Their pres * 
ence in Chat service has brought the corporation within our juris diction ; 
and in coming here it has become subject to the rule that transitory 
causes'df action are enforceable wherever the defendant may be found. 
That was the ruling of the Supreme Court of Massachusetts in the con- 
struction of a statute similar to our own. Johnson v. Trade Ins. Co.^ 
132 Mass. 432 ; Wilson v. Martin Wilson Fire Alarm Co., 149 Mass. 
24, 27, 20 N. E. 318. That also was the ruling of the Supreme Court 
of Georgia. Reeves v. Southern Ry. Co., 121 Ga. 561, 49 S. E. 674, 70 
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L. R. A. 513, 2 Ann. Cas. 207; Hawkins v. Fidelity & Casualty Co., 
123 Ga. 722, 51 S. E. 724; overruling Bawknight v. Ins. Co., 55 Ga. 
194. We think there is nothing to the contrary either in the decisions 
of the Supreme Court of the nation or in the guaranty of due process 
under the federal Constitution. 
The order should be reversed, with cost s in all courts, and the Ques- 

tinn rpttififiH anf;^^^j^H ip the tiggf^^ivf 

WiLi^RD Bartutt, C. J., and Chass, Couin, Cuddqback, SEa- 
BURY, and Pound, JJ., concur. 
Order reversed. 
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1. CERTIFICATE OF INCORPORATION OF THE ALMADA 

SUGAR REFINERIES COMPANY 

(Under the New York Business Corporations Lcnv, § 2) 

We, the undersigned, all being persons of full age, and at least two- 
thirds being citizens of the United States, and at least one of us a 
resident of the state of New York, desiring to form a stock corpora- 
tion, pursuant to the provisions of the Business Corporations Law 
of the state of New York, do hereby make, sign, acknowledge and 
file this certificate for that purpose as follows, to-wit: 

First. The name of the proposed corporation is 

The Almada Sugar Refineries Company 

Second. The purposes for which it is to be formed are as follows : 

To manufacture, refine, purchase, sell and deal in sugar, molasses 
and melada, glucose, syrup, starch, feed and such other products and 
by-products as are incidental thereto. 

To propagate, cultivate and develop the different varieties of the 
grape, and to manufacture sugar, wines and brandies therefrom, and 
to cultivate sugar cane, sugar beets, cotton, tobacco, indigo, rice, 
wheat, rye, oats, com and other products of the earth, to manufacture 
and prepare the same for market, and to buy, sell, deal in and trans- 
port the same. 

To purchase or otherwise acquire, hold, sell and deal in landed 
property in the United Sates of America or in any colony, dependency 
or district thereof, in Mexico, or in any foreign or other country, and 
to develop the resources and to turn to account the lands, buildings 
and rights for the time being of the company in such manner as may 
be deemed desirable, and in particular by clearing, draining, irrigat- 
ing, fencing, planting, building, improving, farming, grazing and min- 
ing. 

To conduct and carry on the business of farmers, graziers, meat 
and fruit preservers, brewers, planters, miners, metallurgists, quarry 
owners and operators, brickmakers, builders, contractors for the con- 
struction of works, both public and private, merchants, importers and 
exporters, printers, publishers, brokers, shipbuilders, shipowners, and 
the business of using, hiring and operating ships, boats, steam, sail 
and other vessels in connection with the operations of the company. 

1 The author is Indebted to Hon. Frank White for permission to reprint 
forms 1-8, inclusive, from White on Corporations (Sth Ed.). 
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To acquire water by purchase, development or otherwise; to con- 
struct dams, reservoirs, water towers and water ways, laying of wa- 
ter mains, pipes, gates, valves and hydrants ; to furnish and sell wa- 
ter to manufactories, private corporations, associations, firms and in- 
dividuals for fire protection, manufacturing, power, irrigating and 
domestic purposes, and collect pa3rment of rentals for the same. 

To construct, equip, improve and develop public and private works 
of all kinds, including railways, railroads, docks, harbors, piers, 
wharves, canals, reservoirs, sewage, drainage, sanitary, water, gas, 
power supply woi-ks, warehouses, and buildings, public or private, 
tunnels, bridges, conduits, viaducts and all other works of public or 
private use or utility, and also to build, own, purchase or otherwise 
acquire for its own use and operation railways and railroads, but such 
use and operation to be solely in connection with and appurtenant to 
the business of the corporation as herein set forth and not for public 
purposes. 

To manufacture, purchase, or otherwise acquire, deal in, hold, own, 
manage, sell, pledge, transfer, or otherwise dispose of, goods, wares, 
merchandise and property of any and every class and description. 

To acquire the good will, rights and property of any person, firm, 
association or corporation, and to pay for the same in cash, the stock 
of this company, bonds or otherwise, and to hold or in any manner 
dispose of the whole or any part of tfie property so purchased ; or to 
conduct in any lawful manner the whole or any part of the business 
so acquired, provided such business is within the authorization of 
the Business Corporations La:w, and to exercise all the powers neces- 
sary or convenient in and about the conducting and management of 
such business. 

To purchase or otherwise acquire, hold, own, mortgage, pledge, sell, 
assign, transfer, and generally to invest, trade and deal in personal 
property of every class and description. 

To buy, sell, deal in, lease, hold or improve real estate, and the fix- 
tures and personal property incidental thereto or connected therewith, 
and, with that end in view, to acquire, by purchase, lease, hire or oth- 
erwise, lands, tenements, hereditaments, or any interest therein, and 
to improve the same, and generally to hold, manage, deal with and 
improve the property of the company, and to sell, lease, mortgage, 
pledge or otherwise dispose of the lands, tenements, and hereditaments 
or other property of the company. 

To apply for, obtain, register, purchase, lease or otherwise to ac- 
quire and to hold, use, own, operate and introduce, and to sell, as- 
sign or otherwise dispose of, any trade-marks, trade-names, patents, 
inventions, improvements and processes used in connection with or 
secured under letters patent of the United States, or elsewhere or oth- 
erwise, and to use, exercise, develop, grant licenses in respect of, or 
otherwise turn to account any such trade-marks, patents, licenses, pro- 
cesses and the like, or any such property or rights: Provided always 
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that the tenns "use" and ''operate*' shall not be deemed to include 
any business except such as is permitted by the Business Corporations 
Law. 

To purchase, acquire, hold, dispose of the stocks, bonds and other 
evidences of indebtedness of any corporation, domestic or foreign, 
and to issue in exchange therefor its stock, bonds or other obliga- 
tions, and, while owner^ of any such stock, bonds or other obligations, 
to possess and exercise in respect thereof, all the rights, powers and 
privileges of individual owners or holders thereof, and to exercise any 
and all voting power thereon. 

To make, purchase, or otherwise acquire, deal in, and to carry out 
any contracts for or in relation to any of the foregoing businesses that 
may be necessary and lawful under the act pursuant to which this cor- 
poration is organized. 

To make any guaranty respecting dividends, stocks,, bonds, con- 
tracts or other obligations so far as the same may be permitted by 
corporations organized under said Business Corporations Law. 

To do all and everything necessary, suitable and proper for the 
accomplishment of any of the purposes or the attainment of any of 
the objects or the furtherance of any of the powers hereinbefore set 
forth, either alone or in association with other corporations, firms or 
individuals, and to do every other act or acts, thing or things incidental 
or appurtenant to or growing gut of or connected with the aforesaid 
business or powers or any part or parts thereof, provided the same 
be not inconsistent with the laws under which this corporation is or- 
ganized. 

Third. The amount of the capital stock is three million five hun- 
dred thousand dollars ($3,500,000). 

Fourth. The number of shares of which the capital stock shall con- 
sist is thirty-five thousand (35,000), of the par value of one hundred 
dollars ($100) each, and the amount of capital with which said cor- 
poration will begin business is one thousand dollars ($1,000). 

Fifth. The principal business office of the corporation is to be lo- 
cated in the city of New York, county of New York, state of New 
York, but the corporation shall have power to conduct its business in 
all its branches, or any part thereof, in any of the states, territories, 
colonies and dependencies of the United States, in the District of 
Columbia and in any and all foreign or other countries, to have one 
or more offices therein, to hold, purchase, mortgage and convey real 
and personal property without limit as to amount, in any such state, 
territory, colony, dependency, district or foreign or other country, 
but always subject to the laws thereof. 

Sixth. Its duration is to be perpetual. 

Seventh. The number of its directors is to be , and it is here- 

by provided, pursuant to law, that directors are not required to be 
stockholders. 

WoBMSEB Cas.Gobp. — 28 
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Eighth. The names and post-office addresses of the directors for the 
first year are as follows : 

Names Post-Office Addresses 



Ninth. The post-office addresses of the subscribers of this certificate 
and a statement of the number of shares of stock which each agrees to 
take in the corporation, are as follows : 

Names Post-Office Addresses Nimiber of Shares 



In witness whereof, we have made, signed and acknowledged this 
certificate in duplicate. 
Dated this 8th day of October, 1901. 

(Here follow signatures of the incorporators and acknowledgment.) 



2. BY-LAWS FOR STOCK CORPORATIONS 

(See the New York General Corporation Law, § 11) 

BY-LAWS OF THE COMPANY 

ARTICI.B I. — Meeting of Stockhoi:.ders 

Section 1. The annual meeting of the stockholders of this company 

shall be held at the office of the corporation, in the of , 

on the (e. g,, second Monday in January) of each and every year, 
at 12 o'clock, noon, for the election of directors and such other busi- 
ness as may properly come before said meeting. Notice of the time, 
place and object of such meeting shall be given by publication there- 
of, at least once in each week for two successive weeks immediately 
preceding such meeting, in the manner required by the Stock Corpo- 
ration Law, section 25, and by serving personally or by mailing, at 

least days previous to such meeting, postage prepaid, a copy 

of such notice, addressed to each stockholder at his residence or place 
of business, as the same shall appear on the books of the corpora- 
tion. No business, other than that stated in such notice, shall be trans- 
acted at such meeting without the unanimous consent of all the stock- 
holders present thereat, in person or proxy.- 

Section 2. Special meetings of stockholders, other than those regu- 
lated by statute, may be called at any time by a majority of the direc- 
tors. It shall also be the duty of the president to call such meetings 
whenever requested in writing, so to do, by stockholders owning 
■ of the capital stock. A notice of every special meeting, stating 
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the time, place and object thereof, shall be given by mailing, postage 
prepaid, at least days before such meeting, a copy of such no- 
tice addressed to each stockholder at his post-office address as the 
same appears on the books of the corporation. 

Section 3. At all meetings of stockholders there shall be present, 
either in person or by proxy, stockholders owning of tiie cap- 
ital stock of the corporation in order to constitute a quorum, except at 
special elections of directors pursuant to section 30 of the General 
Corporation Law. 

Section 4. At all annual meetings bf stockholders the right of any 
stockholder to vote shall be governed and determined as prescribed in 
the General Corporation Law, sections 23, 26, and 27. 

Section 5. If, for any reason, the annual meeting of stockholders 
shall not be held as hereinbefore provided, such annual meeting shall 
be called and conducted as prescribed in the General Corporation Law, 
sections 28, 29, 30, and 3L 

Section 6. At all meetings of stockholders, only such per- 
sons shall be entitled to vote in person and by proxy who appear as 

stockholders upon the transfer books of the corporation for 

days immediately preceding such meeting. 

Section 7. At the annual meetings of stockholders the following 
shall be the order of business, viz : 
L Calling the roll. 

2. Proof of proper notice of meeting. 

3. Report of president 

4. Report of treasurer. 

5. Report of secretary. 

. 6. Report of committees. 

7. Election of directors. 

8. Miscellaneous business. 

Section 8. At all meetings of stockholders all questions, except the 
question of an amendment to the by-laws, and the election of directors, 
and inspectors of election, and all such other questions, the manner 
deciding which is specially regulated by statute, shall be determined 
by a majority vote of the stockholders present in person or by proxy : 
Provided, however, that any qualified voter may demand a stock vote, 
and in that case, such stock vote shall immediately be taken, and each 
stockholder present, in person or by proxy, shall be entitled to one 
vote for each share of stock owned by him. All voting shall be viva 
voce, except that a stock vote shall be by ballot, each of which shall 
state the name of the stockholder voting and the number of shares 
owned by him, and in addition, if such ballot be cast by a proxy, it 
shall also state the name of such proxy. 

Section 9. At special meetings of stockholders the provisions of 
sections 23, 26, 27, and 31 of the General Corporation Law shall ap- 
ply to the casting of all votes. 
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Artici^b II. — ^Directors 

Section L The directors of this corporation shall be elected by 
ballot, for the term of one year, at the annual meeting of stockholders, 
except as hereinafter otherwise provided for filling vacancies. The 
directors shall be chosen by a plurality of the votes of the stockhold- 
ers, voting either in person or by proxy, at such annual election as 
provided by section 25 of the Stock Corporation Law. 

Section 2. Vacancies in the board of directors, occurring during 
the year, shall be filled for the unexpired term, by a majority vote of 
the remaining directors at any special meeting called for that purpose, 
or at any regular, meeting of the board. 

Section 3. In case the entire board of directors shall die or resign, 
any stockholder may call a special meeting in the same manner that 
the president may call such meetings, and directors for the unexpired 
term may be elected at such special meeting in the manner provided 
for their election at annual meetings. 

Section 4. The board of directors may adopt such rules and r^- 
ulations for the conduct of their meetings and management of the 
affairs of the corporation as they may deem proper, not inconsistent 
with the laws of the State of New York, or these by-laws. 

Section 5. The board of directors shall meet on the (e. g., second 
Monday) of every month, and whenever called together by the presi- 
dent upon due notice given to each director. On the written request 
of any director the secretary shall call a special meeting of the board. 

Section 6. All committees shall be appointed by the board of di- 
rectors. 

Article III. — Officers 

. Section 1. The board of directors, immediately after the annual 
meeting, shall choose one of their number by a majority vote to be 
president, and they shall also appoint a vice president, secretary and 
treasurer. Each of such officers shall serve for the term of one year, 
or until the next annual election. 

Section 2. The president shall preside at all meetings of the board 
of directors, and shall act as temporary chairman at, and call to order 
all meetings of the stockholders. He shall sign certificates of stock, 
sign and execute all contracts in the name of the company, when au- 
thorized so to do by the board of directors; countersign all checks 
drawn by the treasurer; appoint and discharge agents and employes; 
subject to the approval of the board of directors; and he shall have 
the general management of the affairs of the corporation and perform 
all the duties incidental to his office. 

Section 3. The vice president shall, in the absence or incapacity of 
the president, perform the duties of that officer. 

Section 4. The treasurer shall have the care and custody of all 
the funds and securities of the corporation, and deposit the same in 



COBPOBATB FOBM8 437 

the name of ^e corporation in such bank or banks as the directors 
« may elect; he shall sign all checks, drafts, notes and orders for the 
payment of money, which shall be countersigned by the president, 
and he shall pay out and dispose of the same under the direction of 
the president; he shall at all reasonable times exhibit his books and 
accounts to any director or stockholder of the company upon applica- 
tion at the office of the company during business hours ; he shall sign 
all certificates of stock signed by the president; he shall give such 
bonds for the faithful performance of his duties as the board of di- 
rectors may determine. 

Section 5. The secretary shall keep the minutes of the board of 
directors, and also the minutes of the meetings of stockholders; he 
shall attend to the giving and serving of all notices of the company, 
and shall affix the seal of the company to all certificates of stock, 
when signed by the president and treasurer ; he shall have charge of 
the certificate book and such other books and papers as the board may 
direct; he shall attend to such correspondence as may be assigned to 
him, and perform all the duties incidental to his office. He shall 
also keep a stock-book, containing the names, alphabetically arranged, 
of all persons who are stockholders of the corporation, showing their 
places of residence, the number of shares of stock held by them re- 
spectively, the time when they respectively became the owners thereof^ 
and the amount paid thereon, and such book shall be open for inspeo* 
tion as prescribed by section 33 of the Stock Corporation Law. 

Article IV.— Capital Stock 

Section 1. Subscriptions to the capital stock must be paid to the 
treasurer at such time or times, or in such installments, as the board 
of directors may by resolution require. Any failure to pay an install- 
ment when required to be paid by the board of directors shall work a 
forfeiture of such shares of stock in arrears, pursuant to section 54 
of the Stock Corporation Law. 

Section 2. Certificates of stock shall be numbered and registered 
in the order they are issued, and shajl be signed by the president or 
vice president and by the secretary or treasurer, and the seal of the 
corporation shall be affixed thereto. All certificates shall be bound 
in a book, and shall be issued in consecutive order therefrom, and in 
the margin thereof shall be entered the name of the person owning 
the shares therein represented, the number of shares, and the date 
thereof. All certificates exchanged or returned to the corporation shall 
be marked canceled, with the date of cancellation, by the secretary, 
and shall be immediately pasted in the certificate book, opposite the 
memorandum of its issue. 

Section 3. Transfers of shares shall only be made upon the books 
of the corporation by the holder in person or by power of attorney 
duly executed and acknowledged and filed with the secretary of the 
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corporation, and on the surrender of the certificate or certificates of 
such shares. 

Section 4. Whenever the capital stock of the corporation is in- 
creased, each bona fide owner of its stock shall be entitled to purchase, 
at the par value thereof, an amount of stock in proportion to the num- 
bers of shares of stock he owns in the corporation at the time of such 
increase. 

Article V. — Dividends 

Section 1. Dividends shall be declared and paid out of the surplus 
profits of the corporation as often and at such times as the board of 
directors may determine, and in accordance with section 28 of the 
Stock Corporation Law. 

Article VI. — Inspectors 

Section 1. Two inspectors of election shall be elected at each an- 
nual meeting of stockholders to serve for one year, and if any in- 
spector shall refuse to serve or shall not be present, the meeting may 
appoint an inspector in his place. 

Article VII. — Seal 

Section 1. The seal of the corporation shall be in the form of a 
circle, and shall bear the name of the corporation and the year of its 
incorporation. 

Article VIII. — ^Amendments 

Section 1. These by-laws may be amended at any stockholders' 
meeting by a vote of the stockholders owning a majority of the stock, 
represented either in person or by proxy, provided the proposed amend- 
ment is inserted in the notice of such meeting. A copy of such amend- 
ed by-law shall be sent to each stockholder within ten days after the 
adoption of the same. 

• 
Article IX. — Waiver of Notice 

Section 1. Whenever under the provisions of these by-laws or of 
any of the corporate laws the stockholders or directors are authorized 
to hold any meeting after notice or after the lapse of any prescribed 
period of time, such meeting may be held without notice and without 
such lapse of time by a written waiver of such notice signed by every 
person entitled to notice. 
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3. MINUTES OF FIRST MEETING OF INCORPORATORS 

The first meeting of the incorporators and subscribers to the capital 

stock of the (insert name) Company was held at No. street (or, 

at the Hotel, or, at the office of , No. street, 

as the case may be), in the city (village or town) of , state of 

New York, on the day of — , 19 — , at — o'clock in 

the forenoon. 

Mr. George L. Hunter called the meeting to order and stated the 
purposes thereof. 

Upon motion, Mr. George L. Hunter was chosen chairman of the 
meeting, and Mr. Matthew Miller secretary thereof. 

All the incorporators, being also all the subscribers to the capital 
stock of the company, were personally present as follows, to wit: 

s 

Name Shares Subscribed 

James A. Byrne 1 

Matthew Miller 1 

George L. Hunter 1 

(Or, All the incorporators, being also all the stockholders of the 
company, were present, either in person or by proxy, as follows :) 

Present in Person Shares Subscribed 

James A. Byrne 1 

Matthew Miller 1 

George L. Hunter 1 

Present by Proxy Name of Proxy Shares Subscribed 

Jonas L. Hall William J. Phelps 1 

Henry R. Fulton Frank M. Clark 1 

A written waiver of notice and an agreement duly signed by all the 
incorporators, fixing the time and place of this meeting, was presented 
by the secretary, and it was ordered that a copy thereof be prefixed to 
the record of the minutes of this meeting. 

The chairman then presented a copy of the certificate of incorpora- 
tion and stated to the meeting that on October 15, 1909, an original 
certificate of incorporation, duly executed and acknowledged, had 
been duly filed and recorded in the office of the secretary of state, at 
Albany, N. Y., that on October 16, 1909, a duplicate (or, certified copy) 
thereof had been duly filed and recorded in the office of the clerk 

of the county of , that the organization tax had been duly 

paid to the treasurer of the state of New York, and that the statutory 
filing and recording fees had been paid to the secretary of state and 
said county clerk respectively. 
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It was thereupon 

Ordered, that said copy of the certificate of incorporation be filed 
and that a copy thereof be prefixed to the record of the minutes of 
this meeting. 

The chairman submitted for the consideration of the meeting the 
proposed by-laws, and stated that the same had been prepared by the 
counsel of the company, in accordance with the instructions of the 
incorporators. 
• After discussion and consideration, and by unanimous vote, it was 

Resolved, that the by-laws now submitted to this meeting be and 
hereby are adopted as the by-laws of the corporation and that said 
by-laws be prefixed to the minutes of this meeting. 

The secretary presented to the meeting a written proposal from the 
firm of Horatio Taylor & Co., offering to sell and transfer to this 
company the business of manufacturers of harness and saddlery now 
owned and conducted by said firm at No. 617 Mercer street, New 
York City. 

It was thereupon 

Ordered, that said proposal be placed on file and that a copy thereof 
be prefixed to the record of the minutes of this meeting. 

After discussion and consideration of the offer made, and by the af- 
firmative vote of all present (or, by an unanimous vote) the following 
preambles and resolution were adopted : 

Whereas, the firm of Horatio Taylor & Co. has offered to sell, trans- 
fer and assign to this company the business of manufacturers of har- 
ness and saddlery now owned and conducted by said firm at No. 617 
Mercer street, New York City, and all the right, title and interest of 
said firm in and to the same, including the good will thereof, lease, 
stock on hand and in process of manufacture, raw materials, tools, 
machines, fixtures and appurtenances, horses and wagons, trade-marks, 
trade-names, brands, formulae, books, bills and accounts receivable, 
contracts, and personal property of every name and description used 
in the conduct of said business and owned by said firm ; and 

Whereas, said firm offers to accept as full consideration for said 

sale, transfer and assignment of said business and property 

shares of the capital stock of this company and the assumption by tliis 
company of its indebtedness, not exceeding $ ■ ; and 

Whereas, it appears tliat said business and property has an actual 
value to the amount of the cfonsideration demanded therefor and that 
it is to the best interests of this company to accept said offer: Now, 
therefore, it is hereby 

Resolved, that said offer, as set forth in said proposition, be and 
hereby is approved, and it is recommended that the board of directors 
of this company should accept the said proposition and cause the is- 
suance of the shares of the capital stock of this company and 
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the assumption of the indebtedness of said firm, not exceeding $ 

as full consideration and payment for the business and property so 

to be sold, assigned and conveyed to this company. 

There being no further business before the meeting it was ad- 
journed. 

Matthew Miller, Secretary. 

George I^ Hunter, Chairman. 



4. MINUTES OF FIRST MEETING OF DIRECTORS 

The first meeting of the board of directors of the (insert name) Com- 
pany was held at No. — street {or, at the — = Hotel, or, at the 

office of , No. street, as the case may be), in the city 

(village or town) of , state of New York, on the day 

of , 19 — , at o'clock in the forenoon. 

There were present , and , being all of the di- 
rectors of the company. 

Mr. called the meeting to order, and, on motion and 

— ^ were chosen chairman and secretary, respectively, of the meet- 
ing. 

The secretary presented a written waiver of notice of the meeting, 
signed by all the directors, and upon motion it was ordered that the 
same be filed and that a copy thereof be prefixed to the record of 
the minutes of this meeting. 

The secretary presented the minutes of the first meeting of the in- 
corporators and stockholders, held this day. 

The secretary presented the by-laws adopted at the first meeting of 
incorporators and stockholders, and thereupon said by-laws were unan- 
imously ratified, confirmed and approved as and for the by-laws of 
the company. 

Upon motion, duly adopted, it was 

Resolved, that the seal of this corporation be the impression upon 
wax or paper of the device prescribed by the by-laws, and in the form 
impressed upon this page. 

The secretary presented a form of stock certificate for approval, 
which was, upon motion, duly adopted as the stock certificate of the 
company, and the secretary was instructed to affix a sample copy 
thereof to the minute book immediately preceding the record of this 
meeting. 

Upon motion, duly made and adopted, it was 

Resolved, that the funds of this company, until further ordered, be 
deposited in its name with the Bank (or, Trust Com- 
pany), and that the same be subject to check made in the corporate 
name, signed by the president (or as the case may be), and counter- 
signed by the treasurer (or, secretary), and that a copy of this resolu- 
tion, certified by the secretary, be transmitted to the said bank (or. 
Trust Company). 
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Upon motion, duly adopted, it was 

Resolved, that the principal office of the company be located at No. 
street, in the city (village or town) of , state of New 



York. 

Further resolved, that the proper officers of this company be and 
hereby are authorized and directed to make and execute, in the name 
and on behalf of this corporation, the lease of the said office. 

(// officers are to have salaries, the fotlowing is suggested) : 

Upon motion, unanimously adopted, it was 

Resolved, that the annual compensation of ^ach of the officers of 
the corporation be and is hereby fixed as follows: 
President, $ . 



Vice president, $- 
Treasurer, $ — — 
Secretary, $ 



Upon motion, the following officers were elected for the ensuing 
year, to wit: 

President, . 



Vice president, 

Treasurer, 

Secretary, 



The secretary presented a written proposal from the firm of Horatio 
Taylor & Co., offering to sell and transfer to this company the busi- 
ness of manufacturers of harness and saddlery now owned and con- 
ducted by said firm at No. 617 Mercer street. New York city. 

There was also presented a resolution of the stockholders, approv- 
ing the said proposal and recommending that the board of directors 
accept the same upon the terms and conditions therein set forth. 

After discussion it was determined that the business and property 
thus offered was of the reasonable value of the consideration de- 
manded for the same, and thereupon, by the affirmative vote of' all 
present, the following preambles and resolution were adopted: 

Whereas, the firm of Horatio Taylor & Co. has offered to sell, 
transfer and assign to this company the business of manufacturers 
of harness and saddlery now owned and conducted by said firm at 
No. 617 Mercer street, New York City, as more fully appears in the 
written proposal on file in this office; and 

Whereas, the stockholders of this company, at a meeting duly held, 
approved the said proposal and recommended that the board of di- 
rectors accept the same ; and 

Whereas, in the judgment of this board of directors said business 
and property are reasonably worth the amount of the consideration 
demanded therefor, that the same is necessary for the use and lawful 
purposes of the company, and that it is deemed to be for the best in- 
terests of this company to accept said offer, as set forth in said prop- 
osition : Now, therefore, 
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Resolved, that said offer, as set forth in said proposition, be and is 
hereby approved and accepted, and that, in accordance with the terms 
thereof, this company shall, as full payment for said property and 

business, issue and deliver shares of its capital stock, of the 

total par value of $ , to said firm of Horatio Taylor & Co., or 

to their nominees or assigns, in such proportions as may be designated 
by them, and shall also assume the indebtedness of said firm, but not 
exceeding $ , and. 

Further resolved, that the president and treasurer (or cts the case 
may be) of this company are hereby authorized and directed, upon 
delivery of said business and property, as set forth in said proposi- 
tion, and the execution and delivery of a proper instrument or in- 
struments necessary to transfer and convey the same, to issue and 
deliver in accordance with these resolutions shares of the cap- 
ital stock of this company. 

(// the issue of only a portion of the capital stock has been pro- 
vided for it may be desirable to adopt the following:) 

Upon motion, duly adopted by the affirmative vote of a majority 
present (or, by unanimous vote), it was 

Resolved, that subscriptions for the remainder of the capital stock 
be opened at the office of the company after giving such notices as 
may be deemed expedient, and that at the time of subscribing every 
subscriber whose subscription is payable in money shall be required 
to pay to the treasurer at least ten per centum upon the amount sub- 
scribed by him in cash. 

Upon motion, duly adopted, it was 

Resolved, that the secretary be and he hereby is authorized and di- 
rected to procure proper corporate books, stationery, and office furni- 
ture. 

(// the corporation is to have inspectors of election, adopt a resolu^ 
tion as follozvs:) 

Upon motion, duly adopted, it was 

Resolved, that Messrs. Matthew Miller and Jonas L. Hall be and 
they are hereby appointed inspectors of election to serve at the first 
annual meeting of the company, and at any meeting of the stockholders 
that may be held prior thereto. 

(// any of the directors named in the certificate of incorporation 
were to act only temporarily, during organisation of the company, the 
following is suggested:) 

James A. Byrne presented his resignation as a director of the com- 
pany, to take effect immediately, which was, upon motion, accepted, 
and the meeting then, upon motion, filled the vacancy by the election 
of Silas R. Flower, who, being present, thereupon accepted. 

There being no further business before the meeting, it was ad- 
journed. 

, Chairman. , Secretary. 
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5. AGREEMENT AND SUBSCRIPTION PRIOR TO INCOR- 

PORATION 

We, the undersigned, hereby agree to form a stock corporation un- 
der the Business Corporations Law of the State of New York for the 

purpose of under the name of ; and for such purpose 

we mutually agree to pay to the treasurer appointed by said company 
the amount set opposite our respective names in the manner follow- 
ing: Fifty per cent, on demand, 25 per cent, on • — , and 25 per 

cent, thereafter when demanded by said company. 

It is further mutually agreed tfiat the capital stock of said com- 
pany shall be $100,000, divided into 1,000 shares, of the par value of 
$100 each, of which said amount $50,000 shall be common stock and 
$50,000 thereof shall be preferred stock, entitled to preferences over 
the common stock as follows: . 

It is further mutually agreed that be and he is hereby au- 
thorized for us and in our behalf to cause to be prepared, executed, 
filed and recorded such certificate of incorporation as may be neces- 
sary and to do all things and perform all acts required for the forma- 
tion of the company hereby agreed to be formed. 

This agreement may be executed in several counterparts, each of 
which so executed shall be deemed to be an original, and such counter- 
parts shall together constitute but one and the same instrument 

Number of Shares 
Name Address Preferred Common Amount 



6. PROXY FROM A STOCKHOLDER 

(See the New York General- Corporation Law, § £S) 

s 

Know all men by these presents, that I, — , do hereby constitute 
and appoint C. D. to be my lawful attorney, substitute and proxy, 
for me and in my name to vote upon all the stock held by me in 
(insert name of corporation) at the annual meeting of stockholders 
of such corporation {or, at a special meeting of such corporation, as 

the case may be), to be held on the day of , 19 — , and 

at any adjourned meeting thereof, as fully and with the same effect 
as I might or could do, were I personally present at such meeting; 
and I hereby revoke any proxy or proxies heretofore given by me to 
any person or persons whatsoever. 

In witness whereof, I have hereunto set my hand and seal thia 
day of , 19—. (Signature.) (L. S-) 

In presence of . 
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7. EXECUTIVE COMMITTEE AND. FINANCE COM- 

MITTEE 

{From By-Laws of the United States Steel Corporation) 

Section 1. The board of directors shall elect from the directors an 
executive committee and a finance committee, and shall designate for 
•each of those committees a chairman, who shall continue to be chair- 
man of the committee during the pleasure of the board of directors. 

The board of directors shall fill vacancies in the executive committee 
or in the finance committee by election from the directors ; and at all 
times it shall be the duty of the board of directors to keep the mem- 
bership of each of such committees full, with due regard to the qual- 
ifications for such membership indicated in this article of the by-laws. 

All action by the executive committee or by the finance committee 
shall be reported to the board of directors at its meeting next succeed- 
ing such action, and shall be subject to revision or alteration by the 
board of directors: Provided that no rights or acts of third parties 
.shall be affected by any such revision or alteration. 

The executive conmiittee and the finance committee each shall fix 
its own rules of proceeding, and shall meet where and as provided by 
such rules, or by resolution of the board of directors, but in every 
case the presence of a majority shall be necessary to constitute a 
quortim. 

In every case the affirmative vote of a majority of all of the mem- 
bers of the committee shall be necessary to the adoption of any resolu- 
tion. 

The chairman and each of the members of the executive committee 
shall receive such compensation for their services as from time to 
time shall be fixed by the finance committee and be approved by the 
board of directors. 

Section 2. The executive committee shall consist of six members, 
besides the president and the chairman of the finance committee, each 
of whom, by virtue of his office, shall be a member of the execu- 
tive committee. So far as practicable each of the six elected mem- 
bers of the executive committee shall be a person having, or having 
had, personal experience in the conduct of one or the other of the 
branches of manufacture or mining, or of transportation in which the 
company is interested, and so far as practicable the six elected mem- 
bers shall be taken equally from the three classes of directors. Un- 
less otherwise ordered by the board of directors, each elected member 
of the executive committee shall continue to be a member thereof 
until the expiration of his term of office as a director. 

During the intervals between the meetings of the board of directors, 
the executive committee shall possess and may exercise all the pow- 
ers of the board of directors in the management and direction of the 
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manufacturing, mining and transportation operations of the company, 
and of all the business apd affairs (except the matters hereinafter 
assigned to the finance* committee) in such manner as the executive 
committee shall deem best for the interests of the company, in all 
cases in which specific directions shall not have been given by the board 
of directors. 

During the intervals between the meetings of the executive conmiit- 
tee the chairman thereof shall possess, and may exercise, such of the 
powers vested in the executive committee as from time to time may 
be conferred upon him by resolution of the board of directors, or of 
the executive committee. 

Section 3. The finance committee shall consist of four members, 
besides the president and the chairtnan of the executive committee, 
each of whom, by virtue of his office, shall be a member of the finance 
committee. So far as practicable each of the four elected members 
of the finance committee shall be a person of experience in matters 
of finance, and so far as practicable the four elected members shall 
be taken equally from the three classes of directors. Unless otherwise 
ordered by the board of directors, each elected member of the finance 
committee shall continue to be a member thereof until the expiration 
of his term of office as a director. 

The finance committee shall have special and general charge' and 
control of all financial affairs of the company. The general counsel, 
the treasurer, the comptroller and the secretary, and their respective 
offices, shall be under the direct control and supervision of the finance 
committee. 

During the intervals between the meeting^ of the board of directors, 
the finance committee shall possess, and may exercise, all the powers 
of the board of directors in the management of the financial affairs 
of the company, including its purchases of property, and the execution 
of legal instruments with or without the corporate seal, in such man- 
ner as said committee shall deem- to be best for the interests of the 
company, in all cases in which specific directions shall not have been 
given by the board of directors. 

During the intervals between the meetings of the finance committee, 
and subject to its review, the chairman thereof shall possess and may 
exercise any of the powers of the committee, except as from time to 
time shall be otherwise provided by resolution of the board of direc- 
tors or of the finance committee, but not of the executive committee. 

Except as otherwise provided by the by-laws, or by resolution 
of the board of directors, all salaries and compensations paid or pay* 
able by the company shall be fixed by the finance committee. 
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8. VOTING TRUST AGREEMENT 

This agreement, made on the day of , 1901, between 

, owners and holders of shares of the capital stock of the 

Company, a corporation organized and existing under the laws 



of the state of , and any other owners and holders of shares of 

the capital stock of the said company who may hereafter become parties 
or assent hereto, each for himself and not for the others, hereinafter 

called "the stockholders," parties of the first part, and the 

Trust Company,, hereinafter called "the trustee," party of the second 
part. 

Whereas, the Company has but recently come into existence, 

and the success or failure of the business enterprise depends largely 
upon the management and policy of the said company during the first 
years of its existence; and 

Whereas, the said parties of the first part believe that it is essential 
for the success of said company, and for the best interests of all the 
stockholders thereof, that the said company shall be managed and 
directed during the first five years of its existence under a definite and 
fixed policy, and to secure a union of all interests in order to properly 
develop the rights, privileges, franchises and property owned by the 
said corporation ; and 

Whereas, the said stockholders have this day transferred and deliv- 
ered to the voting trustee certificates for fully paid shares of one hun- 
dred dollars each of the capital stock* of the Company, as fol- 
lows: 

shares, 

— — ^— ^ shares, 
which certificates, together with such other similar certificates as may 
hereafter from time to time be delivered hereunder by the other stock- 
holders of said company, are hereby received and will be received by 
and are to be held and disposed of by the voting trustees under and 
pursuant to the terms and conditions hereof. 

Now, therefore: 

First. The voting trustee does hereby promise and agree with the 
aforesaid stockholders individually that the voting trustee will cause 
to be issued and delivered to each of said stockholders individually 
a certificate for the number of shares transferred and delivered to the 
voting trustee as hereinbefore set forth in substantially the following 
form: 

— — ^— Company 

Common Stock Trust Certificates 

This is to certify, that as hereinafter provided will be en- 
titled to receive a certificate or certificates for fully paid shares 

of the par value of one hundred dollars each, in common stock of 
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the capital stock of the Company, on the day of , 

19 — , and in the meantime to receive payments equal to tfie dividend, 
if any, collected by the undersigned voting trustee upon a like num- 
ber of such shares standing in its name, and until after actual deliv- 
ery of such stock certificates the voting trustee shall possess and shall 
be entitled to exercise all rights of every name and nature, including 
the right to vote in respect to any. and all such stock, it being expressly 
stipulated that no voting right passes by or under this certificate or 
by or under any agreement express or implied. 

This certificate is issued under and pursuant to the terms and con- 
ditions of a certain agreement dated the day »of , 1901, 

by and between certain of the stockholders of the Company 

and the undersigned voting trustee. 

This certificate is transferable only on the books of the undersigned 
voting trustee, by the registered holder either in person or by attorney 
duly authorized, according to the rules established for that purpose 
by the undersigned voting trustee, and on surrender hereof and can- 
cellation or transfer the undersigned voting trustee may treat the regis- 
tered holder as owner hereof for all purposes whatsoever, except that 
the delivery of stock certificates hereunder shall not be made without 
the surrender hereof. 

In witness whereof, the undersigned voting trustee has executed this 

certificate this '- day — , 19 — . 

■ , Voting Trustee. 

Second. That on the day of , 19 — , the voting trustee 

in exchange for and upon the surrender of the aforesaid trust cer- 
tificates then outstanding will, in accordance with the terms thereof, 
deliver or cause to be delivered proper certificates of equivalent amotmt 
of stock of the Company. 

Third. The voting trustee shall cause the above-mentioned deposited 

shares of the capital stock of the Company to be transferred 

on the books of said company to the name of the voting trustee. 

Fourth. From time to time hereafter the voting trustee will receive 

such additional fully paid shares of the capital stock of the 

Company as any and all other stockholders of said company may tender 
and deliver to said voting trustee hereunder, and in respect of all such 
shares so received will issue and deliver certificates similar to those 
above mentioned, entitling the holders to all rights above specified. 

Fifth. In voting stock held by it, the voting trustee shall exercise 
its best judgment from time to time to select suitable directors to the 
end that the business and affairs of the Company shall be prop- 
erly managed, and in voting on any otjier matters which may come 
before it at any stockholders' meeting, will exercise like judgment, 
but it assumes no responsibility in respect to such management or 
in respect of any action taken pursuant to its vote so cast, it being 
understood that the voting trustee incurs no responsibility by reason 
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of, any error of judgment or by law in any matter or thing done or 
omitted under this agreement, except for its own gross negligence or 
wilful malfeasance. 

Sixth. This agreement shall be open for inspection at the office of 

the voting trustee in the city of during ordinary business 

hours to any stockholder of the said Company. 

In witness whereof, the several parties hereto have hereunto set their 
hands and seals in the city of New York the day and year first above 
written. 

In the presence of : {Signatures.) 



9. CERTIFICATE OF STOCK IN JOINT STOCK CORPO- 
RATION 

Incorporated under the Laws of the State of New York 

Authorized Capital Stock, $320,000 

No. . • Shares. 

Joint Stock Corporation 

This is to certify, that -^- is the owner of shares, of the 

par value of one hundred dollars ($100) each of the capital stock of 
Joint Stock Corporation, transferable only on the books of the com- 
pany by the holder hereof, in person or by duly authorized attorney, 
upon surrender of this certificate properly endorsed. 

This certificate is issued subject to the provision of the by-laws of 
the company that treasury stock may be issued either for money or 
in payment of shares of stock, bonds or other obligations and any 
other form of property, at such prices, not less than par, as the board 
of directors may, from time to time, in their discretion determine, and 
without such stock having been first offered to the stockholders of the 
company. 

In witness whereof, the said company has caused its corporate seal 
to be hereunto affixed and this certificate to be signed by its president 

or its vice president and by its secretary this day of , 

19—. 



., Secretary. , President 
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10. CERTIFICATE OF COMMON STOCK IN CORPORA- 
TION 

Incorporated under the Laws of the State of Maine 

No. . Shares. 

General Silk Importing Company, Inc. 

Capital Stock, $1,000,000 Shares $100 Each 

This is to certify that is the owner of shares of 

the capital stock of General Silk Importing Company, Inc., transfera- 
ble only on the books of the company in person or by attorney, upon 
surrender, of this c-ertificate, properly endorsed. 

In witness whereof, the corporation has caused this certificate to be 
signed by its duly authorized officers, and to be sealed with its* cor- 
porate seal, this day. of , A. D. 19 — . 

, Treasurer. — — . President. 



11. CERTIFICATE OF PREFERRED STOCK IN CORPORA- 
TION 

Incorporated under the Laws of the Commonwealth of Virginia 

No. . Shares. 

Freeport & Tampico Fuel Oil Corporation 
Common Stock $10,000,000 Preferred Stock $300,000 

Shares $100 Each. 

This certifies that is the owner of full paid non-as- 
sessable shares of the par value of one hundred dollars ($100) each 
of the preferred capital stock of Freeport & Tampico Fuel Oil Cor- 
poration, transferable only on the books of the corporation by the 
holder in person or by attorney, upon surrender of this certificate 
properly endorsed. The preferred stock is entitled to a cumulative 
dividend at the rate of six per cent, per annum and shall be paid and 
retired at par and accrued dividends from time to time from the net 
earnings of the corporation to the extent of one-half of such net earn- 
ings, in the manner permitted by the laws of the state of Virginia, the 
time, manner and conditions of such payment and retirement being 
subject to the provisions of the charter and by-laws of the corpora- 
tion. 

In witness whereof the said corporation has caused this certificate 
to be signed by its president and secretary and to be sealed with the 
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corporate seal of the corporation this — ^— day of , A. D. one 

thousand nine hundred and . 

. Freeport and Tampico Fuel Oil Corporation, 
, Secretary. , President 



Countersigned and registered: 

Central Trust Company of New York, Registrar. 
By , Secretary, 

Countersigned: , Transfer Agent 



12. ASSIGNMENT OF CERTIFICATE OF STOCK 

For value received, hereby sell, assign and transfer unto 

shares of the capital stock represented by the within 



certificate, and do hereby irrevocably constitute and appoint 
attorney to transfer the said stock on the books of the within named 
company, with full power of substitution in the premises. 

Dated , IS^. (Signature) 

In Presence of . 

Notice : The signature to this assignment must correspond with the 
name as written upon the face of the certificate in every particular, 
without alteration or enlargement, or any change whatever. 
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